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Nous  coimiuMirons  aujorrd'liui  la  pultlicntion  <U'.s  Rappwtx 
jadicidireM  revinéa  de  la  Province  de  Québec. 

Cet  ouvrait'  contiendra  une  revision  complète  de  toutes  les 
causes  rapportées  jus(|u'au  l"  janvier  l.Sf)2,  date  oh  commen- 
ceront les  rapports  officiels  (jue  le  Barreau  de  la  Province  de 
Québec  doit  publier,  avec  eertiiines  annotjitions,  référant, 
autant  (jue  possible,  aux  lois  actuelles  auxtpielles  ces  causes 
s'appli(|uent.  Nous  avons  le  soin  de  mettre  à  la  suite  les 
jugements  rendus  par  les  divers  tribunaux  dans  la  menu; 
cause  ;  de  sorte  qu'on  ne  sera  pas  teiui,  connue  aujourd'luii, 
d'avoir  recoure  à  plusieurs  ouvrages,  pour  trouver  le  rapport 
complet  des  différents  jugements  (jui  ont  été  rendus  sur  une; 
instance.  Dans  les  volumes  qui  vont  suivre,  nous  référerons 
aussi  à  toutes  décisions  antérieures  qui  ont  été  rendues  sur 
les  mêmes  (piestions.  L'utilité  de  la  publication  de  ces  rappoils 
est  évidente.  11  est  aujourd'hui  très  diticile  de  se  procurer 
tous  les  rapports  judiciaires  des  causes  jugées  dans  la  pro- 
vince ou  au  Conseil  privé,  et  l(i  coût  de  ces  rapports  est  très 
élevé.  Il  faut  aussi  faire  certaines  recherches,  pour  constater 
si  le  jugement  d'une  cause  rapportée  n'a  pas  été  renversé  par 
un  tribunal  supérieur.  Nous  revi.sons  ces  rapports,  mais  nous 
n'en  élagncjns  (pie  ce  (pli  est  absolument  inutile.  Nous  calcu- 
lons que  noti'e  travail  pourra  se  faire  dans  vingt  à  vingt-cin(| 
volumes,  et  n(nis  nous  proposons  d'en  publier  au  moins  quatre 
par  année. 

Connue  nous  devons  rapporter  les  décisions  des  différents 
tribunaux  (jui  ont  existé  dans  le  pays,  nous  croyons  qu'il  est 
utile  d'indi(iuer  sonnnairement  la  date  de  leur  création  et  leur 
organisation. 
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Kii  avril  KKi.'l,  Louis  XI\',  roi  de  Kninci',  rciiilit  tin  nlit 
(•n'-iiiit  le  Conseil  supérifur  de  (^nélH-c.  ('<,•  ('oiis«'il  soiivomin 
(levait  siéger,  et  siégea  en  la  ville  île  Quéhef.  Il  fut  (l'altonl 
composé  (lu  gouverneur,  rejjivsentant  le  roi,  et  de  rév('([Ue  ou 
du  premier  ecclésiasti(|ue  de  la  province,  et  de  ciiK]  autres 
nommés  et  choisiK,  conjointement  et  de  concert,  par  le  j^ou- 
verneur  et  l'évêrpie  ou  le  premier  ecel(''siasti(|ue,  et  d'un  pro- 
cureur du  roi.  Le  roi  donna  et  attrilnia  à  ce  Oonseil  "le  pou- 
voir de  connaître  de  toutes  causes  civiles  et  criminelles,  pour 
juger  souverainement  et  en  dernier  ressort  selon  les  lois  et 
ordomiances  de  notre  royaume,  et  y  proc(''der,  autant  (|u'il  se 
pourra,  en  la  forme  et  mani('re  (pli  se  prati(|Ue  <'t  (|ui  se  garde 
dans  le  ressort  de  notre  cour  de  parlement  de  Paris,  nous  n''- 
servant  néannujins,  selon  notre  pouvoir  souverain,  de  changer, 
n'd'ormer  et  am[)litier  les  dites  lois  et  ordonnances,  d'y  (U'-roger, 
de  les  abolir,  d'en  faire  de  nouvelles  ou  tels  r(>glements,  statuts 
et  constitutions  (pie  nous  verrons  être  plus  utiles  à  notre  service 
et  au  Itien  de  nos  sujets  du  dit  pays."  Cet  é(lit  donne,  en  outre, 
au  Conseil  le  pouvoir  de  commettre  à  Qu('dtec,  à  Montr(''al,aux 
Trois-Rivières  et  en  tous  autres  lieux  "des  personnes  (|ui  jugent 
en  prenùère  instance,  sans  chicane  et  longueur  de  procé(lure 
des  différents  proeî^s  (pii  pourront  survenir  entre  les  parti- 
culiers." Par  une  déclaration  du  5  juin  KiTô,  i>onHiinant  r(''(lit 
ci'éantle  Con.seil  souveiain  de  Quéliec,  Louis  XlV  ordonna  que 
le  Conseil  fûtà  toujours  composé  du  gouveriuur  ou  lieutenant 
généi'al,  de  l'évê(|ue  de  Québec,  ou,  en  son  absi'uce,  de  son 
vicaire,  de  l'intendant  de  justice,  police  et  finance,  et  de  sept 
c(mseillers,  du  proc\irenr  général  du  roi  ]iour  la  Nouvelle- 
France,  et  d'un  greffier. 

Le  Conseil  siégeait  tous  les  hniJis,  au  ])alais  de  l'intendant. 
Ce  tribunal  ne  jugeait  qu'en  appel.  11  eut,  cependant,  une  ju- 
ridiction de  première  instance,  depuis  décembre  10(54'  à  mai 
1677.  Dans  le  mois  de  mai  1()()4,  Louis  XIV^,  en  établis.santla 
compagnie  des  Indes  (occidentales,  érigea  Québec  en  prévosté, 
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(*t  y  iiitrtMluÎHit  lu  (^>utuIlu•  <lt'  Paris.  Par  r»Mlit  «lu  mois  <lt'  tU'»- 
cciiiliri'  M>74,  poitaiit  ruiiion  au  (loinainc  du  roi  <!('  tiaitcs  K>h 
tcrri's  pal"  lui  accordées  à  la  coiiipa^rnir  il»'s  Indes  (»cci)lciittili'M, 
IjouisXIV  révotjua  le  preuiiei'  dej^ré  île  juriilictioii  ou  wè^»; 
de  la  Prévosté  et  justice  ordinaire  de  (^u«''Ih'C,  et  ordonna  (pie 
lo  Conseil  SiUiverain  jugerait  j'ii  jireinière  instance  les  procès 
et  contestations  «loiit  la  Pr<^vost«''  avait  coutume  de  connaître,  et 
dont  rapj)el  ét^iit  relev»'»  au  C<tnseil  siaiverain  :  mais,  par  l'édit 
du  mois  de  mai  1077,  il  cn'-a  et  institua  de  ixaiveau  le  sièjje 
de  la  Pi-évosté  et  justice  onlinaire  de  Qu«''l>«>c,  "pour  connaître 
en  première  instance  de  toutes  matièi-es  tant  civiles  et  crimi- 
nelles et  dont  l'appel  sera  relevé  en  notre  Conseil  scniverain 
établi  en  la  ditt;  ville."  Le  siè^e  de  la  Prévosté  de  Québec,  par 
cet  édit,  était  composé  d'un  lieutenant  jj;éiiéral,  d'un  ])r(K'ureur 
du  roi,  et  un  ^'reffier.  Ce  trilninal  exi.sta  ju.sfpi'à  la  cession  du 
pays  à  l'An^deterre. 

Par  l'édit  du  12  janvier  1717,  l..ouis  XIV  érigea  une  cour 
d'Amirauté  dont  le  ju^fe  portait  aus.si  le  nom  de  lieutenant 
;fénéi'al. 

Les  justices  ordinaires  et  sultalternes  de  Montréal  et  des 
Trois-Kivières,  distinjfuées  par  le  nom  de  juridictions  royales 
étaient  (h's  cours  civiles  et  criminelles  oi-ganisées  de  la  même 
manière  (jue  celle  de  la  Prévo.sté,  exce])té  (pi'il  n'y  avait  point 
de  lieutenant  ]>articulier  aux  Trois-Rivières.  Toutes  ces  cours 
tenaient  audience  deux  fois  par  semaine,  outre  les  audiences 
extraordinaires.  L'intendant,  comme  cliet'  de  justice  et  de  la 
police,  tenait  aussi  une  cour  ptnir  les  atl'.iires  civiles,  criminelles 
et  de  police.  Il  prenait  connaissance  de  toutes  les  matières  qui 
concernaient  le  roi  ou  les  ilitliciiltés  (pii  s'élevaient  entre  le 
seigneur  et  le  censitaire.  Il  y  avait  appel  de  ses  arrêts,  comme 
de  ceux  du  Ctm.seil  souverain,  au  CVaiseil  d'Etat  à  Paris. 

Tel  est  le  système  judiciaire  »jui  a  existé  en  ce  pays  jusipi'en 
1700. 
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Après  que  le  Canada  fut  passé  sous  la  puissanco  de  l'Angle- 
terre, et,  pendant  plusieurs  années  de  la  domination  nouvelle, 
l'administration  judiciaire  fut  complètemex  t  désorffanisée,  et 
la  pério<le  qui  s'écoula  depuis  17G0  jusqu'en  17G4,  est  ce  que 
l'on  appelle  le  règne  militaire. 

Après  la  cession,  le  gouverneur  Andierst  divisa  le  Canada 
en  trois  gouvernements  distincts,  savoir  :  Québec,  Montréal 
et  Trois-Rivières.  Il  mit  le  gouverneur  Murray  à  la  tête 
du  premier.  Il  nomma  le  brigadier  Thomas  Gage  gouverneur 
de  Montréal,  et  le  colonel  Ralph.  Burton  gouverneur  ou  com- 
mandant aux  Trois-Rivières  ;  leur  laissant  le  soin  d'établir  des 
cours  ou  tribunaux  pour  l'administration  de  la  justice,  dans 
leurs  districts  respectifs. 

Par  la  procltimation  royale  du  7  octobre  17()3,  le  roi  George 
III  donna  au  gouvernement  le  pouvoir  d'ériger  et  constituer 
des  cours  de  judicature  et  de  justice  publicjues  dans  la  colonie, 
pour  entendre  et  détenniner  toutes  les  causes  tant  ci\'iies  (jue 
criminelles  si  ivant  la  loi  et  l'écjuité,  et  autant  que  faire  se 
pourra,  conformément  aux  lois  d'Angleterre,  avec  droit  d'ap- 
pel au  Conseil  privé. 

Par  l'ordonnance  du  17  septembre  1764,  le  gouverneur  gé- 
néral Murray  créa  une  cour  supérieure  de  justice,  ou  cour  du 
Banc  du  Roi,  (jui  devait  siéger  à  Québec  deux  fois  par  an. 
Cette  cour  devait  juger  conformément  aux  lois  d'Angleterre, 
et  aux  ordonnances  de  la  province,  et  on  pouvait  appeler  au 
gouverneur  et  au  Conseil  quand  l'affaire  en  litige  était  au- 
dessus  de  la  valeur  de  trois  cents  livres  sterling,  et  dugouvernein- 
et  du  Conseil,  on  pouvait  appeler  au  roi  et  au  Conseil,  quand 
l'affaire  en  litige  était  de  la  valeur  de  cinq  cents  livres  ster- 
ling. Il  établit  aussi  une  cour  de  justice  inférieure,  ou  de 
plaidoyers  communs,  avec  pouvt)ir  de  dt^cider  sur  toutes  les 
causes  de  propriété  dont  la  valeur  serait  au-dessus  de  dix  livres 
sterling,  avec  permission  aux  parties,  d'en  appeler  h  la  Ccur 
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S»)p('ri«'Ui'o  ou  Cour  du  Banc  du  Roi,  (|Uimd  riifliurc  t'ii  litijfo 
.sera  de  la  valeur  de  viu^'t  livres  et  au-d»'.ssus. 

ToUH  les  procès  daim  cette  cour  devaient  t'tre  parjurés,  si 
l'une  ou  l'autre  des  parties  le  deuiaii<lait.  Klle  siép'ait  à  i),n('- 
l)ee  en  iiiênie  temps  que  la  Cour  Supérieure  ou  Cour  du  Hanc 
du  Roi.  Quand  l'att'aire  en  liti^'e  dans  cette  cour  était  au- 
dessus  de  la  valeur  de  deux  cents  livres  sterliiif^,  il  y  avait 
appel  au  j^ouverneur  et  au  Conseil,  et  du  ^'ouverneur  et  du 
Conseil  on  pouvait  appeler  au  Roi  et  au  Conseil,  quand  l'af- 
faire en  litige  était  de  la  valeur  de  cin([  cents  livres  sterling, 
et  au-<lessus.  Les  juges  de  cette  cour  d(  oiient  déeii  r  8».  Ion 
l'étjuité,  ayant  égard  pourtant  aux  lois  d'Angleterre. 

Ce  système  de  judicature  organisé  en  1704,  co/iinun  d'exis- 
ter sans  changement  jusqu'en  1774.  Cette  année  fut  p«s,sé  lu 
statut  1.11^. 'ial,  14  George  III,  cb.  LXXXiii,  appeir-  l'Acte 
d    Québec." 

La  section  H  de  ce  statut  dit  que,  dans  toutes  les  aflaiies  en 
litige  qui  cor  cerneront  les  propriétés  et  les  droits  de  citoyens 
des  sujets  canadiens  dans  la  province,  on  aurait  recoui's  aux 
lois  du  Canada.  La  section  11  ordonne  cependant  que  les  lois 
criminelles  anglaises  continueront  à  s'appliiiucr  à  la  province. 

Le  gouverneur  Carleton  par  l'ordonnance  de  1777,  17 
(Jeorge  III,  cli.  i,  établit  :  1*^  une  cour  du  Banc  du  Roi  pour  les 
causes  criminelles  seulement,  et  où  le  juge  en  chef  pouvait  seul 
présider  :  2°  une  cour  des  Plaidoyers  communs  juuir  chacun 
des  districts  de  Québec,  de  Montréal  où  trois  juges  devaient  sié- 
ger, mais  où  la  présence  de  deux  était  suttisante  :  IV  une  cour 
de  prérogative  ou  de  vérification  (jinthafc»),  pour  les  aflaire& 
testamentaiivs  ou  de  .succession,  et  4*"'  une  cour  d'Appel  (pie 
«levait  former  le  gouverneur,  le  lieutenant-gouverneui",  le  juge 
en  chef  de  la  pn)vince  et  des  conseillers  exécutifs  nu  nond>re 
de  cinc;  au  moins.  C'es  tribunaux  durèrent  justpren  1793. 
L'acte  de  judicature  de  171).'^  divi.sa  la  province  en  trois   dis- 
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tricts,  ceux  de  Québec,  de  Montréal  et  des  Tiois-Tuvières,  et 
établit  des  cours  du  Banc  du  Rci  dans  les  deux  premiers. 

C^elle  de  Québec  se  composait  d'un  ju^e  en  chef  de  la  pro- 
vin  ;e  et  de  trois  juges  puînés,  et  celle  de  Montréal  d'un  juge 
en  chef  de  la  dite  c(Mn-,  et  de  trois  juges  puînés.  La  juritlic- 
tion  de  cette  cour  embrassait  toutes  les  matières,  tant  civiles 
(jue  criminelles,  on  exceptant  toutefois  celle  de  juridiction  d'a- 
mirauté. 

Pour  le  district  des  Trois-Rivières,  deux  juges  du  Banc  du 
Roi  des  tlistricts  de  Québec  et  de  Monti'éal,  et  le  juge  provin- 
cial nommé  pour  Itî  district  des  Trois-Rivières  tenait  deux 
termes  supérieurs  du  Banc  du  Roi  pour  la  décision  des  causes 
civiles  et  criminelles. 

Ce  statut  organisa  de  n(  iiveau  la  cour  provinciale  d'Appel, 
ou  le  tribunal  supérieur  <le  juridiction  civile,  (pli  fut  composé 
d\i  gouverneiu',  du  lieutenant-gouverneur  ou  de  la  peivsonne 
administrant  le  gouvernement,  des  membres  du  Conseil  Exé- 
cutif, déjuge  en  chef  de  la  province  et  du  juge  en  chef  du  dis- 
trict de  Montréal,  ou  cinq  d'entre  eux,  Cette  cour  (''Appel 
prenait  eoiniaissance  de  toute  affaire  où  la  chose  en  litige  ex- 
cédait vingt  livres  sterling,  et  sa  jurifliction  était  finale  dans 
les  affaires  au-dessou;'  de  ciiuj  cents  livres.  Dans  les  affaires 
excédant  ''l'tte  somme  il  y  avait  appel  à  Sa  Majesté  tn  c(~n- 
seil. 

A  part  ces  dispositioiis  il  fut  enct)re  établi  )  ar  cet  acte  des 
cours  de  circuit,  teniu^s  deux  fois  l'année  dans  eertaiiK  s  Icca- 
lités  des  trois  districts  de  Québec,  Montréal,  et  (Us  Trois- 
Rivières,  ]mr  un  juge  du  Banc  du  Roi.  Ces  cours  de  Circuit 
avaient  une  jui'idiction  concurrente  avec  les  termes  inférieurs 
établis  dans  les  villes  pour  la  décision  des  matières  civiles  au- 
dessous  de  dix  livres  sterling. 

Le  district  de  Cîaspé  fut  établi  juii-le  statut,  .S4  (Jeo)-ge  III, 
ch.  VI,  et  une  cour  provinciale  ayant  juridiction  jus- 
(|u'à  vingt  livres    stei'iing  y   fut  organisée.      Plus    tard    cette 
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jiiri<lic'ti()ii  fut  étonduo  à  100  livres  sttn'linpr.  L(>  district  de 
8t-Fr!Ui(,'()is  fut  constitué  on  district  inférieur  en  1823  par  !e 
statut  n  (ît'orge  IV,  cli.  xvii,  avec  une  cour  provinciale  dont 
lu  juridiction  fut  d'abord  de  vingt  livres  sterling.  Mais  en  1S30, 
par  la  10"  et  IP  George  IV,  ch.  xvi,  il  y  fut  établi  une  cour 
du  Banc  du  Roi  que  devait  c(nnix)ser  le  juge  provincial  et  le 
juge  résidant  des  Trois-Rivières  et  un  juge  de  Québec  et  d(î 
Montréal,  ('ette  cour  avait  les  mêmes  pouvoirs  que  la  cour  du 
Banc  du  Roi   des  autres  districts. 

En  1H21  la  Législature  passa  un  acte  pour  la  décision  som- 
maire des  petites  causes.  Cet  acte  établissait  des  cours  de 
commissaires  ayant  juridiction  jusqu'à  $25  et  (jui  décidaient 
d'une  manièï'e  sommaire  sans  appel.  Suspendues  et  renouvelées 
plusiem-s  fois,  ces  cours  furent  en  I(S39,  par  la  deuxième  Vic- 
toria, ch.  LVJll,  remplacées  pav  des  cfmrs  de  requêtes,  (pii 
avaient  juridiction  dans  les  campagnes  jusqu'à  dix  livi'es  ster- 
ling, concurrennuent  avec  les  cours  de  circuit. 

Aux  cours  de  requêtes  succédèrent  des  cours  de  district  et 
de  division  (|ui  furent  créées  pai-  un  acte  du  Parlement  du 
Canada,  4  et  5  Victoria,  ch.  XX.  Sous  l'autorité  de  ce  statut,  le 
5  décendire  1841,  le  gouverneur  émana  une  pri)clamation 
établissant  vingt-deux  disti-icts  inférieurs  et  nommant  (juatre 
jugi's  de  circuit  pour  le  district  de  Monti'éal  et  trois  pour  le 
district  de  Québi'C  :  les  juges  des  districts  des  Trois- Ilivi ères 
et  de  St-Fran(,'ois  agissaient  ex  officia  connue  juges  de  distinct, 
où  la  jui'idiction  des  cours  ih'  district  s'élevait  ju.s(ju'à  vingt 
livres  sterling,  et  celle  des  cours  de  division  à  six  livres  cinq 
schellings. 

Par  les  statuts  du  Canada  de  1843,7  Victoria,  ch.  xvixviii 
et  .\FX,  les  cours  de  disti'ict  et  de  division  furent  abolies  et  des 
cours  de  circuit  furent  étaltlies.  Ces  cours  de  circuit  étaient 
conqiosées  du  juge  en  chef  et  des  juf^  's  puînés  du  Kanc  de  la 
Reine  et  des  juges  de  circuit.  Ils  avaient  la  même  juri<liction 
(pie  les  cours  inférieures  <lu  Banc  du  Roi  jus(ju'à  vingt  livres 
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courant.  Il  y  avait  appel  au  Banc  de  la  Reino  dans  les  affaires 
au-desHUs  de  dix  livres.  Par  le  chapitre  xviii  des  statuts  7  Vic- 
toria, on  établit  une  cour  d'aj)pel  (jui  se  compose  de  tous  les 
jugt!s  de  cours  du  Banc  de  la  Reine  dans  le  Bas-Canada.  Elle 
possédait  les  mêmes  pouvoirs  que  la  ci-devant  Ccur  d'Appel. 

Par  la  section  2  du  chapitre  xxxvill  des  Statuts  du  Canada, 
lH4f),  12  Victoria,  la  Cour  du  Banc  de  la  Reine  fut  aholie,  et  la 
Cour  Supérieure  tut  créée  ayant  juridiction  dans  toutes  les 
causes,  à  l'exception  de  celles  (pii  appartenaient  exclu.sivenient 
à  l'amii'auté  et  celle  (jui  tut  conférée  à  la  Cour  de  Circuit. 
Par  la  section  42,  la  Cour  de  Circuit  fut  organisée,  et  par  la 
section  47  on  lui  accorda  juridiction  exclusive  dans  les  af- 
faires n'excédant  pas  cincjuaute  louis  courant. 

Parla  section  1  du  ciuipitre  XXXVll  des  Statuts  du  Canada 
de  1849,12  Victoria,  la  Cour  d'Appel  qui  avait  été  constituée 
par  le  statut  7  Victoria,  fut  abolie  et  une  nouvelle  cour  d'appel 
fut  organisée  sous  le  nom  de  la  Cour  du  Banc  de  la  Reine. 

Aujourd'hui,  comme  le  constate  l'article  2281)  des  Statuts 
refondus  de  Québec,  les  tribunaux  de  la  province  en  nuitière 
civile,  criminelle  et  mixte,  sont  les  suivants  : 

1.  La  Cour  du  Banc  de  la  Reine,  divisée  en  cour  criminelle 
et  en  cour  civile  d'appel  ; 

2.  La  Ct)ur  Supérieure  ; 
8.  La  Cour  de  Circuit  ; 

4.  La  Cour  des  C^junuissaires  ; 

5.  La  Cour  des  Magistrats  de  district;     . 
().  La  Cour  des  Sessions  di'  la  paix  ; 

7.  Le  Tribunal  des  Juges  de  paix  ; 

8.  La  Cour  du  Recorder  ; 

f).  La  Cour  de  Vice-Amirauté. 

Nous  avons,  en  outre,  la  Cour  de  l'Flchicjuier,  et  la  Cour 
Supi'ême  du  Canada,  qui  ont  été  créé(;s  et  organisées  par  le 
Parlement  du  Canada,  sous  les  dispositions  de  la  section  101 
<lc  VActe  (b'  l'Atnériqae  britannique  du,  Nord  de  1SG7. 

L'.;  plus  haut  tribunal  au(juel  on  puisse  maintenant  recourir 
est  Sa  Majesté  en  son  Conseil  privé. 
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ABREVIATIONS. 

i  rtc  .-—Extraits  on  précédents  tirés  des  registres  de  hi  Prévosté  de 
Québec,  de  certaines  sentences  du  temps  de  Messieurs  Déleigne  et 
Daiv,  deu\  des  plus  éniiueuts  lieutenants  civils  et  criminels  de  la 
dite  i'révnsté  sous  le  gouvernement  français,  depuis  1726  jusqu'en 
1706,  })ar  JosKi'ii  Fuan<,oik  Pkkkauj.t,  un  des  greHiers  et  protonotaires 
de  la  ('our  civile  du  Banc  du  Roi  j)our  le  district  de  Québec. 

C'o».  .S' .- — I''.\traits  ou  iirécédeuts  des  arrêts  tirés  dos  registres  du  Conseil 
sujjérieur  de  Quélu'c.  (le])uis  le  2X  avril  1727,  jusqu'au  1"  mai  1759, 
)ar  .losKE'u  François  I^kuhaclt,  un  des  greHiers  et  protonotaires  do 
a  Cour  civile  du  Banc  du  Roi  pour  le  district  de  Québec. 

Ji.  de  L.  : — Revue  de  I>égislation  et  de  .lurisprudence  et  collection  des 
divers  tribunaux  du  Bas-Canada,  jnibliés  en  trois  volumes,  par 
LoviH  O.  Lktouuxkitx,  S.  Lemkvrk  et  F.  Rkai.  Axokrs,  avocats. 
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PROVINCE   I>E   QUEBEC. 
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niotaires  do 

Uection  des 
olumes,  par 
Yoeats. 


RUHB  DE  VENT  DE  CONCESSION. 

PhFsVosté  de  QirioHEC,  22  octobre  1720. 

Î^OEI.  Pei.TIEK,  liiil>itiint  de  Neuville,  Deiiiiindeur,  et  PlEUUE 
l'El.TlEll,  <lu  «lit  lien,  Défendeur,  et  PlEUKE  M.vcriî,  Par- 
tie intervenante,  et  le  SlEUU  De.viei.oi.ses,  Seigneur  do 
Neuville. 

Sentence  qui  contirnie  le  runibile  vent  de  la  2""  concession  de  Neuville 
quoiqu'il  ne  fftt  pas  conforme  à  celui  du  1"  ranjï  den  concessions. 

Nous  ordoinions  (|U<'  le  pr<Mniei-  runib  ile  vent,  courant 
ouest  sud-ouest,  oin(|  degrés  ouest,  (jui  a  été  donné  au.x  habi- 
tants, et  sur  le(juel  ils  ont  conformé  leurs  travaux,  depui.s 
près  de  trente  ans,  doit  subsister;  et,  au  cas  qu'ils  se  soient 
n\\  peu  écartés  de  la  dite  ligne,  ou  l'unib  de  vent,  et  (ju'ils 
ayent  ti'availlé  les  uns  sur  les  autres,  nous  les  renvoyons  au 
règlement  fait  par  le  L\)nseil  : 

Dé])ens  compensés.  (Prér.,  p.  7.) 

Not'l  Peltier  a  appelé  de  cette  sentence  au  Conseil  Supé- 
rieur, et,  le  2.S  avril,  1727,  le  Conseil  Supérieur  a  infirmé 
cette  sentence,  ]»ar  l'arrêt  suivant  : 

Le  Conseil  a  mis,  et  met  ra[)|)ellation  et  sentence  dont  est 
appel  au  néant,  émen<lant,  ordonne  (|ue  les  habitants  du  vil- 
lage de  St-Jean  j(»uiront  et  sui\roiit  les  rumbs  de  vent  ])oi'tés 
par  leurs  contrats  de  concessions,  savoir,  noi'd-est  et  sud-ouest, 
pour  la  profondeur,  sur  la  route  appelée  St-Jean,  comme  elle 
leur  a  été  donnée  [)ar  leui's  dits  contrats,  à  l'effet  de  (juoi,  le 
dit  sieur  Demeloises  sera  tenu  de  faire  <lonner,  à  ses  frais,  et 
sans  tirer  à  conséf|Ueiice,  à  chacun  des  dits  habitants  le  rumb 
de  vent  porté  ])ar  le  contrat  du  dit  PieiTe  Peltier,  au  moins 
dans  la  ])rofondeur  d'un  arpent,  pour  rendre  certains,  à  tou- 
joiu's,  les  dits  ruudis  de  vent  enti'e  ttius,  et  sans  (pi'axicuns  des 
dits  habitants  puissent  se  demander  entre  eu.\  aucun  dédom- 
magenu'ut  <lu  terrain  vt  désert  des  uns  sur  les  autres,  {ikm. 
N.,p.  7.) 


'  i\ 


2  UAI'I'DKTS  .M'DK'IAIUKS    KKVISKS 

PREUVE. -NOTAIRE. -PRODUCTION  DE  MINUTE. 

Pki^;v()stk  I)K  (^ikhkc,  22  octolnv  172(5. 

Cii.viii.Es  Le('LKK(  ,  DciiuiiHliur,  L't  I'ieriik  Lahuik,  DéfoiulL'ur 

SeiUonce  qui  ordoiiiu'  i\  un  Notiiiro  do  i)n)iluir<'  Jeux   iiiiiiiitivi  ou  cour. 

Nous  orddjiiHHis,  nvaiit  t'iiirc  dcoit,  (|U('  Mtrc  L.  Pichet,  no- 
taii'c,  (|ui  a  ]))iss(''  U's  coiitruts  des  pîiitics.  (.'oiiipiiiaîtru  en  \)v\'- 
isoimt',  avec  I'.  Ficlict,  un  tôinoiii.  tloiit  t'fst  fait  îiiciition  daiiH 
K's  foiitnits  ])it''S('iit(''s,  et  apjuirtcia  It's  iniiiutL's  des  dits  <k'ux 
c()lltl•at^s,  ft  eu,  dans  huitaint!  :  dûpfns  résurvés.  {l'irr.,  p.  7.) 

FEMME  BIARŒE.-BILLET. 

l'nKVo.sTÉ  i)K  (^l'Kiiix,  11  juilU't  1727. 

Nicolas  JÉitr^iMiE,  mairliand.Dcnuuidi'ur, et  ITuitAix  Hi'u.oit- 
(iET,  Détendeur. 

Sentence  i|ni  (U''fliar).'e  un  miiri  de  ])iiyer  le  billet  d(^  .sa  femme  (1),  vu 
(ju'il  ne  l'avait  autorisé  à  (iintracter  aucune  dette,  el  (ju'il  ne  reixiunaiH- 
sait  i>;i  ■  son  billet,  {l'rcr.,  p.  S.|     . 


PREUVE.-BILLET  PERDU. 

PUKVOSTÉ  DE  Ql'ÉHEC,  28  décendirc  1727. 

Jeanne  Thi^paonv,  tille  et  j)r(jcuratnee  (I'Andiié  Bouchaud, 
son  lieau-pèi  e,  absent  de  et'  jjays,  Doinàmleresse,  et  PlEHHE 
Rl'ETTE  ])At'TElib,  Défendeur. 

Bentence  .sur  billet  i)erdu.  (2) 

Après  avoir  re(iuis  du  Défendeur  le  serment,  s'il  doit  la 
somme  de  vin^t-deux  livres,  suivant  le  billet  (|u'il  en  a  fait  au 
dit  Houfhard,  et,  ayant  refusé  de  le  faire,  d'office,  nous  l'avons 
condamné  et  cotnlannntns  à  payer  la  dite  somnu'  de  vin^t-ileux 
livres  à  la  demanderesse,  au  dit  nom  (.S)  :  au  moyen  de  (pioi,  et 
de  la  présente  sentence,  le  dit  billet  demeurera  nul,  en  cas 
qu'il  se  retrouve.  {Prér.,  \).  î).) 


(1)  T.'ai-ticlo  l'JSOC.  ('.  (lil  (|ii<î  ladettt'  contriictcu  par  la  feininu,  <l\i  consente- 
iiiciit  (lu  mari,  est  à  la  cliargu  do  la  coiiiiiiuuautc. 

(2)  L'article  l^'.i'A  ('.    ('.   dit  ipie  la  preuve  tuHtiiiioiiiale  chI  adniiHc,  dans  leH 
ca-s  où  la  preuve  écrite  a  été  perdue  par  cas  imprévu. 

(.S)  L'article  1!)  C.  F.  C  ditipie  perHonue  ne  |)e«t  plaider  avec  le  nom  d'autrui. 
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PROPRIETE.-DOHMAGE. 

Hhkvostk  de  (^iKBEc,  24  tV'viici-  172.S. 
Joseph  Ains,  Dciiuinùcin-,  et  Guillaume  Decjuise,  Défenik-ur. 

Soiiteni'c  «jui  iuljuj.'»'  au  Domandour  le  hoÎH  nmiH-  Hiir  Ha  torri-.  (1) 

NouH  faisons  défense  lui  Défendeur  d'"jilever,  directement 
<tu  indii'ceteinent,  le  liois  (|u'il  a  tait  Itûelier  :\nv  la  t«'rre  du 
J)enian<leur,  let|uel  li<»is  denu-urera  au  Demandeur  connue  à 
lui  appartenant;  lui  faisons  en  outre  défense  de  récidiver  à 
l'avenir,  sous  les  peines  j)ortées  par  l'ordonnance  de  monsieur 
rint«  ndant  à  ce  sujet,  (l'rér.,  p.  !).) 


SEMINAIRE  DE  QUEBEC-EDUCATION. 

PuÉvosTÉ  DE  QuÉHEC,  Il  mars  172.S. 

Jean  Fus  Ha/CEI'U,  et  autres  neveux  et  héritiers  de  feu  Mes- 
sire  Souniande,  prêtre,  chanoine,  Demandeurs,  et  M  es- 
suie Jjo\,  de  St-Féi'éol,  pr«*ti-e  et  supérieur  du  séminaire 
de  (^uél)ee,  Défendeui". 

Sentence  (jui  couthinine  le  Snin'rieur  (hi  Séminaire  de  (^uélice  à  gar- 
der le  Hls  <hi  Dcnianileur. 

Vu  l'acte  de  fondation,  nous  comlannions  le  dit  sieur  Lion, 
au  dit  nom  de  supériein-  du  Séminaire,  (2)  à  ^anlei"  le  fils  du 
Demandeur  au  dit  Séminaii-e  poui'  y  aeliever  ses  études  jus(ju'à 
l'état  ecclésiasti<|Ue  exclusivement;  si  mieux  il  n'aime  lui 
payer,  j)our  sa  ])ension  ainiuelle,  îiilleurs,  la  somme  de  (|uatre 
cent  ein([uante  livres,  suivant  U^  dit  acte  de  fondation  ;  C(m- 
danmons,  en  outre,  le  t\ïi  sien  r  Lion,  au  dit  nom,  à  recevoir  do- 
rénavant, et  à  per};étuité,  au  ilit  Séminaire,  les  enfants  que 
les  héritiers  présenteront  <le  la  famille  du  dit  feu  Souniande, 
au  nomlire  de  ileux  préférahlement  à  tous  autres,  étant  l'in- 
tention du  <lit  acte  de  fondation,  fait  par  le  dit  sieur  Sou- 
niande. {''])  (Prér.,  p.  0.) 


REVENDICATION.-GABDÎEN  JUDICIAIRE. 

ruÉvo.sTK  DE  Qi'éhec,  11  mars  1728. 

Entre  la  Veuve  VoVEH,  Demandensse,  et  l'iEHUE  ricHET, 
pirdien  des  effets  saisis  sur  FUAN'rois  TrépagNY,  Défen- 
deur. 

(1)  Voir  articles  4,'M  et  412  V.   C. 

(•2)  L'article  1!)C.  I'.  ( '.  dit  (|ue  pcisoiiiic  ne  jieul  {daiilcr  avccle  nom  (l'iiutrui, 

(;<)  Le  tribunal  iiarait  avoir  considéré  (jue  les  demandeurs  avaient  un  inU-rèt 
«utlisant  jHmr  obtenir  une  condanuiatinn  en  favenr  de  leur»  héritiers,  à  |)er|)é- 
tuité.  V.  laiticle  13  V.  P.  V. 


ijAi'roiiTs  .nDiciAïuKs  iii;visKs 


Sentence  (lomiîint  iiiaiii-lcvi'c  des  circtKHaiKiN  appartenant  i\  la  Peinan- 
«U^rt'SHc,  et  onlrc  <U'  vendre  le  HMrj)lns,  et  d'en  donner  le  pmduit  ù  la  ile- 
iminderesKe,  détlucfum  faite  des  fraiM  de  juMtiee  et  de  pirde.  (1) 

Vil  le  prcK'ès-vcrliul  de  saisie,  et  l'arrêt  «lu  ('((nHoil,  nous 
coïKlatmmiis  le  Défendeur,  à  remettre  à  la  Deinunderesse,  tous 
les  nieuiiles  (pli  lui  ii)i|iiu'tieinicnt,  iiientioniii''s  nu  prueès-vcrltal 
de  saisie  faite  sur  Fis  Tiépaifuy,  et  <|Ue  le  surplus  des  etiets 
saisis  a])paiteuaiit  au  dit  'i'répa;;uy,(pii  sont  aussi  mentionnés 
au  dit  procès-verlial  de  saisie,  seront  vendus,  en  la  manière 
accoutumée,  pour  les  deniers  en  provenant  être  remisa  la  De- 
manderesse, jus(  pi  a  coiicurreneo  de  deux  cents  livres, pour  loyer 
(pie  le  dit  'rré])a^ny  lui  «levait,  sans  pré-judiee  à  la  Demande- 
resse <le  ses  auti'i's  droits  et  prétentions  tpi'elle  a  contre  le  ilit 
'rré]»a<fny  :  ordonnons  (pie  les  frais  de  justice;  et  de  ^ardc  seront 
payés  ])ar  préférence,  sur  le  ]»roiluit  des  dits  ettets  saisis,  et  ce 
sur  le  mémoire  ipii  nous  sera  ]trésent('',  et  ])ai'  nous  r('^dé. 
{rrév.,  p.  10.)  __________ 

LeUAGE.-LOCATAIRE. 

J'i{K:v().sTK  i)K  grf^;HEr,  18  avril  172.S. 

PlKlUtK    LwiKK,    fiiiseui-   de    galoches,    Demandeur,  et    l'iKKltl'; 
MoNI'ILs,  Détendeur. 

Sentence  i|ni  coiidanme  un  incataire  i\  jrarnir  les  a))part(Mnents  Innés, 
l't  a  vider  le.s  lien.\,  en  cas  de  plainte  de  Itrnit  par  rapjKirt  à  sa  prnlt's- 
sioii  (2). 

Nous,  conformément  au  bîiil  pas.sé  entre  les  pai'ties,  avons 
ordonné  (pi'il  sera  exécuté,  en  mettant,  piir  le  Demandeur,  dans 
la  cliamlii'c,  des  meuMes  suttisants  ])our  la  sûi-eté  du  loyer  de 
la  dite  cliamlire  et  erciiier,  à  condition  toutefois,  (pie  s'il  y 
a  des  plaintes  de  lirait  (pie  le  dit  I/'f^er  ))ourra  faire  ])ar  l'ap- 
port à  sa  profession,  il  sei-a  oMinédc  \i«|ei'  les  lieux.  (Pi-i'r.,  p. 
1!.) 

Pierre  Léger  et  sa  fennnc  ont  ap))elé  de  ce  juo-enient  au 
Conseil  Supérieur,  et  le  Conseil  a,  le  i)  août  172S,  confirmé  le 
jugement  de  la  l'ivvosté  jiar  l'arrêt  suivant: 

Le  Conseil  a  mis  et  met  rap])ellation  au  néant,  ordonne  (pie 
la  sentence  dont  est  ap])el  .sortir;!  son  ])lein  et  entier  effet,  sauf 
par  le  C'onseil  à  faire  droit,  au  cas  iju'il  soit  ])orté  (piel(pie 
])lainte  du  liruit  (pie  le  dit  ]j(''gi'r  poiiri'ait  faii'e  à  l'occasion 
de  sa  profession.  (To//.  , S'.,  p.  10.) 

(1  j  Sous  liuliclc  .")8iJ('.  1'.  ('.,  celui  ipii  vuiit  reveii(li(HU'r  dt\s  effet  «  siiisi.s, 
proccile  iiiainteiiant  par  opposition. 

(•_>)  V.  article  ]f)-24('.  V. 


|)K    l,\    l'ItoSIM  K    liK   (/t   Klltc 


saisis, 


PAIN  BENIT.    E0U8E. 

l'iiKVosTK  i)i:  (^1  i';iiKc.  (!  juillet  I72.S. 

(lAliItlKl.  Roi'TtN.  iiiar^^nillicr  cil  cliaiffc  de  lu  |iiinii.s.sc  ili-  l'Aii- 
(•i<'iiiic  Lurcttf.  I)tiiiainli'iir.  et  liiMls  liloi'HI..  Iialiituiit  tlu 
dit  lii'U,  l)(''ft'ii(lt'iir. 

Soiitciici'  i|iii  foinlainiM'  il  faire  et  [(réneiitcr  le  |iain  héiiit,A  fournir  nu 
(  ier>:e  i-t  nue  i|n("tense. 

NuliH  eiiinlaiiilKilis  le  Dr-feinleiir  i\.  t'ilil'e  et  Jtréseiiter  le  paili 
bénit,  au  preinier  jounle  iliiiiaiiclie,  r't.nt  sdu  tour  de  le  rendre, 
eiiseiiilile  de  l'ituriiii  lui  f'ier<,'e,  suiva»;'  su  dévotion,  «lu  |)rix 
du  liioillK  de  ciiKi  suis,  l't  de  doiiiiei'  ;ilie  (|uêteuse,  jiour  (|Uè- 
ter  ce  joiirdà  dans  l'église,  à  peine  de  dix  livres  fraiiiemle,  up- 
plicalile  à  la  t'uliriijUe  de  la  dite  é'^^dise.  (/'/•«.'>.,  p.  12.) 


M  ARGUILLIERS.  -FABRIQUE. 

Pni^:V().sTf;  i>k  (^ifihec,  (i  juillet  I72(i. 

(  îAliltlKl.  lîoriiN,  iiiareuillicr  en  cliurife  de  la  paroisse  de  l'An- 
oieline-Lorette,  l)elllillldeur,  et  l(iNA«  K  lioNIlo.MMK,  Ml- 
<  IIKI.  .MoisAN  et  l'iKIiliK  I )ltf  >l.rr,  lialiitants  du  dit  lieu,ci- 
de\ant  niaro-iiilliers  de  la  diti'  jiaroisse,  Défendeurs. 

Sentence  ([iii  ('(indainne  les  ancien.s  iMurniiilllers  à  faire  Iva  iKiursuite» 
di'  ce  (|nl  OHt  (lu  il  la  fahriciiie.  (l) 

Nous  coiidainnons  les  Défendeurs  à  faire  les  poursuite-s  né- 
fessaires,  à  l'iiceasioii  de  ce  (|ui  est  dû  par  diftéreiits  particu- 
liers à  la  fuln'iijue  (le  la  dite  ('^iise,    (/'/v'e.,  p.  12.) 


PUISSANCE  PATERNELLE. 

l'm':v()STi^:  dk  (^ikhkc,  !.")  mais  172î>. 
.losKI'll  .\(H{.MANI),  Demandeur,  et  AXDIU';  MAlicol",  Défendeur. 

.•^enteiKU'  (jnl  coiulainne  nu  père  à  remettre  sa  tille  à  sun  aïenl,  (|ui  se 
(•liar;:e  <le  l'élever  et  ('(Inqner  A  ses  propres  frais.  ('_') 

Nous  ordoiiuoiis  «|ue  le  dit  Marcou,  père  et  tuteur  de  sa  tille, 
la  remettra  iiu  Demandeui',  attendu  (piele  Dematideiu",  ifrand- 
père  de  <;et  enfant,  ott're  de  lélever  à  ses  frais  et  dé])eiis,  .sans 
(|u'il  en  coûte  la  moindre  chose  au  D«''fendeur,  et  de  luidoiinei' 

(1)  Nous  cniyoïi.^  (|uu  cette  (U'^cisioii  ne  sera  pas  siiiviu  ;  car  c'est  aux  niarguil- 
licrs  en  otfice  à  faire  1(^H  ])i)insuit(^s  îles  cn'-aiices  encore  clues  à  la  fal)ri(iue  ; 
ipioiiiu'elles  soient  devenues  e^iigililcs  avant  leur  entive  en  otlice. 

(2)  L'articli!  24.S  (  '.  (  '.  dit  (pie  l'enfant  reste  «jus  l'autorit(''  de  ses  p('re  et  nicr(! 
jus(prM  sa  majorité  ou  son  émancipation. 
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IIAIM'OUTS  .IIDICIAIUES    HKVISKS 


IV'dnnitinii  ntVoHHiiin',  et  môinc  «li'  In  mcttr»'  diiiiH  un  cimvciit, 
iMtiii'  H|>|»rcM(lrt'  Il  tnivailltT,  (••■  <|ui  f.st  un  aviinta^n'  trt's^raml 
JMMU"  la  «liti^  inint'un',  vt  «|ui  lui  consiTvjM'a  «oii  revenu,  {i'irr., 
p.  i:i.) 

André  iVIarcou  a  appelé  «le  (u'tte  sentence  au  Conseil  Supé- 
rieur, et  l«'  Conseil  a,  le  2!i  avril  I72î>.  infirmé  la  sentence 
(le  la  l'révosté  par  l'arrêt  suivant: 

F^e  Conseil  a  mis  et  met  l'appellation  et  ce  dolit  est  appel  au 
néant,  émenilaiit,  ordonne  (pie  le  dit  Marcou  {^'aidera  sa  lille 
chez  lui,  jus(|u'à  ce  (pi'il  l'ait  dûment  pourvue,  l't  à  la  charge 
de  lui  fournir  j»is(prà  ce  temps,  les  nourriture.  lo(fement,  et 
entretien  convenaliles,  sans  pouvoir  exi^'er  d'elle  aucune  pen- 
sion et  aucune  dimiinition  de  ses  revenus,  et,  au  «'lis,  où  l((  dit 
Marcou  serait  refusant  (rac(piiescer  aux  susdites  conditions, 
ordoinie  (pie  la  .sentence  sera  ])urement  et  simpleuKMit  ex(''cutée, 
ce  (pie  le  dit  Marcou  sera  tenu  d'opter  dans  trois  jours  dont  il 
fera  sa  soiimi.ssion  au  ^retl'e.  (Co//.  N.,  p.  1 1.) 


HUISSIER -DEPENS. 

PHfôvo.sTfî  DE  Qri^;HEC,  If)  mars  1720. 
M.vrieCanac,  veuve  JixciiEHE.xr,  Demanderesse,  et  Jean-Ij.vi'- 

Tl.STE  (JaTIEN,  J)éfeil(lour. 


Saisie  (h'-clarée  non  Viihihle  vn  i|n'ii  n'y  a  aiuuine  date  dans  l'explui 
(le  .saisie  et  i'iinissier  Foitier, ('(indaniiu'  il  rond  oetnîstituor  les  frais  ipi 
ont  étt'  faits  ponr  la  dite  saisie.  (Préi:,  p.  V.i.) 


t 
ni 


DEMENCE. -DONATIOIf.-NULLITE. 

Phévo.sté  de  Quéhe(",  2  mars  1731. 

Henki  HlcHJ^;,  au  nom  et  comme  fondé  de  procuration  de  Sieur 
Simon  Haimakd,  Demandeur,  et  LorisE  (IciLi.or,  veuvo 
eu  .secondes  noces  de  feu  sieur  H  A I.M  A UD,  Défenderesse,  et 
Loci.s  (JossELiN,  donataire  du  dit  feu  sieur  Haimaiid, 
Partie  intervenante. 

Sentence  (pii  d('('lare  nncî  donation  nnll(>,  jionr  cause  de  (K'inenee  du 
donateur,  et  (jui  ordonne  le  ))arta;îe  des  biens. 

Npus,  attendu  la  preuve  (pie  le  dit  sieur  Haimard  était  (sn 
démence  lors(pi'il  a  fait  la  dite  donation  au  dit  sieur  (jasseUv, 
avons  déclaré  et  déclarons  la  dite  d()nati(ai  nulle  et  de  nul 
effet,  et,  eu  consé(pience,  faisant  droit  sur  la  demande  formée 
e(mtre  ladite  Louise  Gtiillof,  veuve  Hai iii(ir(l,h''.i\  ilécembre 
1729,  nous  ordonnons  (jue  partage  sera  fait  des  biens  et  efi'ets 
de  la  coiiuuunauté  qui  a  été  entre  le  dit  feu  sieur  Haimard 
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ot  l'IIt',  piii'  niiiitii'',  l'iitri'  les  liôiiticrs  du  «lit  t'en  sii'ui-  Ihii- 
iiiiii'il  ft  su  ilitc  veuve,  et,  ])»i\ir  cet  eH'et,  cniHlnmiioils  à  repié- 
N(>ntt'i',  au  (lit  nom,  <liU).s  «|uin/iiine  pour  tout  ilelu'  ritiveiitiiii't* 

(pli  II  t'té  t'ait  ilpl'ès  le  ilecès  du  i|it  feU   //(»////«/ /v/,  des  liieuliles, 

iimiclmndi.ses,  li\  les.  jouniiiux.  tities  d  .leipiisition,  et  autres 
papiers  de  la  dite  successioti.  (l'i'év.,  p.   15.) 

Louise  (}uilli»t  et  ]/»uis(}osse|iii  ont  appeit'' de  cette  senteiire 
au  ("oiiseil  Supérieur,  et,  le  I  1  dt'cendu'e  M'.Vl,  le  conseil  supé- 
rieur a  rejeté  l'appel  par  l'arrêt  suivant: 

Le  Conseil  a  mis  l'appellation  au  né-ant  :  ord<unie  (pie  la  sen- 
tence dont  est  appel  sortira,  au  ri'-si  lu,  son  plein  et  entier  effet, 
«•t,  ayant  aucunement  ('-e^ard  aux  cotielusions  |ti-ises  par  la  dite 

mé  sera  tenu  de  représenter 


veuve 


Hait 


nard,  onloiuie  (pie 


rinti 


le  contrat  sui-  l'Hôtel  de  la  ville  de  l'aris,  prétendu  dépendant 
de  la  communautt- en  (piestion,  et  r"tir(''  pai-  l'intim»''  des  mains 
de  Sr  lioutin,  à  l'etiet  de  reconnaître  si  le  dit  contrat  est  un 
coiiipièt  de  communauté,  et  entrer,  au  «lit  cas,  dans  le  paitai,'e 
ordoinié  |)ar  la  sentence  de  la  dite  connnuiiauté,  saut'  au  dit 
(lo,sselin  les  droits  et  actions  ipi'il  pi-étend  (pi'il  aurait  fait 
valoir  contre  le  dit  t'en  Haimard,  sans  la  diaiation  en  (piestion, 
les  tins  de  non  iroevoir  et  défenses  de  l'intimi'  au  contraire. 
{('i>n.  S.,  p.  17.) 


SAISIE  REELLE. -COMMISSAIRE. 

Piu'vosTi';  i)K  (^i-khkc,  l'""  juillet  1731. 

l'iKKKK  XoKi.  Li:v.\s.si:ri{,  Demandeur,  et  Chaules  lioiiN  dit 
DlllîKNi:,  Défendeur. 

Sentence  i|ni  cundanino  ui\  coniniissaire  ('tahli  à  une  ,>*aisie  n'elle  A 
a('(('|(tcr  la  chaire, (1)  et  Caire  sdU  devnir  eu  i  ce  Ile,  il  la  chaîne  d'être 
payt''  do  ses  salaires  raisonnaldes.  (l'n'i:,  p.  17.) 


RENTE  CONSTITUEE. 

Vitihosik  i>K  (^)ii':iii:c.  Il  a\iil  M'Vl. 

Hk\1!I  Hk'IIK,  au  nom  et  connue  tutein-,  etc.,  Demandetir,  et 
MaKII:  T|I|';1U:sK  de  L.V.JOI'E,  veuve  MoUVILM;,  Défende- 
resse. , 

Sentence  (|ni  itindaniiUMÏ  renilioiir.ser  le  cuiiital  d'un  censtitnt  et  les 
arréra;,'es,  tante  de  ](aienu'nt  do  la  rente.  (L'I  (t'rh:,  p.  |S.) 

(1)  On  ne  ndiruni-  ])lus  iiifiintenanl  de  l'oiriinisHaiie.s  iiiix  saisies  réi'lles  ;  mais 
sims  l'aitiole  l.S'^i.S  (,'.  ('.,  ou  peut  faire  noiunier  un  séipiestru  ù  un  iuiuieulii(j 
Sidsi. 

(2)  V.  art,  I7»tl('.  ('., 
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UAPPOUTH  JUDICIAIRES   lŒVISK?» 


SAISIE.-GâRDŒN. 

PRfîvosTf?:  HE  Qri^;HEC,  6  mai  1732. 

Joseph  Férue  DunrHox,  Doinandcur,  et  le  noinin('>  CnArME- 
REAIT,  au  nom  et  comme  frardien  «^tabli  aux  iiunibleH  saisis 
sur  Loins  Foi'rnel,  Déi'emleur. 

SontciK'o  (|ni  déchartro  un  {gardien  do  inoiblos  saisis,  faiito  par  le  T)e- 
nuindour  do  les  avoir  fait  v(Midre  dans  les  doux  iiiois. 

Nous,  atten<hi  que  le  Demandeur  a  laissé  écouler,  du  jour 
de  la  saisie  exécution  faite  du  sieur  Fournel,  à  l'aHsi^iiati.)n 
donnée  au  Défendeur,  poiu-  représenter  les  meubles,  plus  d(î 
deux  mois,  jxu'tés  pai'  l'article  172  de  la  continue  de  Paris,  titre 
des  arrêts  exécutions  et  ^-a^eries,  pendant  les(piels  il  était  tenu 
d'en  faire  faire  la  vente,  avons  déclaré  la  dite  saisie-<'xécution 
sans  effet,  et,  en  ('(mséipience,  déchargé  le  Défendeur  d(=  la  pré- 
sentation et  de  la  garde  des  dits  meubles  saisis.  {Prér.,  p.  19.) 


HDIbSIERS.-OFFRES. 

Priîvostiî  de  QrÉREC,  20  janvier  1788. 

Amiotte  de   Vixcelo'ITE,  Demandeur,  et  le  sieur  Di'PRK,  Dé- 
fendeur. 

Sentence  (^ui  condainno  nn  liabitant  ù  payer  les  routes  de  sa  torro  A 
no  sols  l'ar<iont,  admet  les  otlVos  faites  à  rimissior  bonnes  ot  valalijos, 
réduit  les  frais  do  service,  ot  taxe  les  frais  do  voyajie,  de  séjcjur  ot  do  re- 
tour du  Défendeur  contre  le  I)onuindenr.  (1) 

Le  Demandeur  concluait  à  ce  (pie  le  Défendeui*  fût  con- 
dannié  à  lui  payer  les  ceiis  et  rentes  de  la  terre  tpi'il  occupe 
dans  la  seigneurie  de  Vincelotte,  et  ce,  depuis  sa  dernière  (piit- 
tance,  et  en  l'amende,  pour  y  avoir  mancpié  au  jour  dit,  et  aux 
dépens  :  le  Défendeui'  disait  (pi'il  les  avait  offerts  à  l'huissier 
pointeur  de  l'exploit,  même  les  frais  de  l'huissier. 

Nous  donnons  acte  au  J)érendeur  des  offres  ])ar  lui  faites  à 
l'huissier  Miclum,  de  lui  payer  les  cens  et  rentes  dues  au  dit 
sieur  de  N'ineelotte,  même  les  frais  de  l'huissier,  lescpielles 
offres  il  a  réalisées  en  notre  présence,  montant  le  tout  à  la  .somme 
de  !)  livres  dix-huit  sols  six  deniers,  savoir:  (juatre  livres, 
(piatorze  sols  si.x  deniei's,  poui'  la  rente  des  dix-sept  perches 
(ju'il  tient,  à  raison  de  80  sols  par  arpent,  et  un  sol  pour  le 
cens  de  la  dite  terre,  ensemble  cin(}  livres  (piatre  sols,  pcnir  les 
frais  de  l'huissier  :   ledit  huissier  ayant,  dans  le   mênu' joui-, 

(l)La  juri'spi'udencf  est  ))ien  établie,  iiiijoiird'liHi,  (|ue  riuii.sMier  jxiituur 
d'un  exploit  d'assignation,  n'a  pas  droit  (le  recevoir  pour  le  Demandeur,  et  de 
donncu'  (pùttanee. 


DE   LA   l'KOVINCE   DE   gUÉJŒC. 
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(lonn('  deux  assiguations,  au  dit  lieu  de  la  Rivièi-e-OucUe,  l'une 
au  dit  Défendeur,  et  l'auti'e  à  Jean  (îat^non,  connue  il  nous  a 
pai*u.la([uelle  Konnne  nous  condainnor.s  le  Défendeur  de  payer 
au  Deniandeui',  suivant  les  dite  ottres  :  et  attendu  les(|ueil(îs 
aix'^'  faites  par  le  Défendeui-  à  l'huissier,  connue  il  pai-aît,  au 
lias  de  son  dit  exploit,  de  payer  les  cens  et  rentes,  et  les  frais 
de  l'huissier,  et,  vu  la  copie  de  rassignatioti,au  bas  de  la(|Uelle 
est  la  déclaration  de  l'huissier,  connue  le  Défendeur  luiaotteit 
le  dit  paiement  et  frais,  et  qu'il  lui  était  défendu  de  rien  rece- 
voir, comme  en  est  convenu,  le  Demandeui',  eu  notre  présence, 
pour  l'aison  de  <[Uoi,  vu  l'acte  d'affirmation  de  voya^re  fait  par 
le  dit  DétVndeui',  nous  condannions  le  Demaixleur  à  payer  au 
Défendeur  (|uinze  livres,  à  quoi  nous  avons  arbitré  et  taxé  les 
frais  de  son  voyafje,  séjour  et  retour  au  <lit  lieu  «le  la  Kivière- 
Ouel.e.  (Prér.'ix  20.)' 

Joseph  Amyot  a  appelé  de  cette  sentence  au  Conseil  Supé- 
l'ieur,  et  le  !)  février  178;^,  le  (V)nseil  a  rejeté  l'api^'l  et  continué 
cette  sentence,  {('on.  H.,  p.  19.) 


INSCRIPTION   DE   FAUX. 

PrévostIs  de  Qi'f'ihec,  25  novendav  17'15. 

PlEllUE  CJekvais  Voveh,  Demandeur,  r.s  PiEUllE   MlCHELox, 
Détendeur. 

Soiitouco  ((ni  orddiino  lo  dépôt  au  j^roffo  d'un  billet,  inscrit  do  faux, 
et  la  ('oiiMii;iiati<iii  de  soixante  livv's  pour  faire  recevoir  la  dite  ins- 
crij)tion. 

Le  Dom;vndeur  concluait  à  ce  (pie  le  Défendeur  filt  tenu  de 
venir  reconnaître  sa  signature  au  bas  de  son  billet  du  20 
d'avril  1725,  et  'e  condanniei-  à  payer  cent  ([uinze  livres  dix 
sols,  pour  le  contenu  en  icelui  :  par  le  défendeur  était  dit, 
(|u'il  n'avait  jamais  consenti  ni  signé  le  dit  billet,  poui'quoi  il 
déclaiait  ([u'il  s'inscrivait  en  faux  contre  les  signatui'es  (pii 
sont  !i".  bas  d'icelui,  sui-  (pioi  est  interveim  l'interlix-utoire 
suivant  : 

Nous  ordomions  (pie  le  <lit  billet  par  nous  paraphé,  ne 
raru'fii r,  sevii  déposé  au  giTtt'e  de  c<>tte  Prévosté,  et  (pie  le 
défendeur  y  foi'uieia  son  inscription  en  faux  conti'e  le  dit  billet, 
aprt's  (pi'il  aura  consio-né  entre  les  mais  du  greffier,  la  sonnne 
de  soixante  livi-es,  ordoiniée  pour  faire  ivcevoir  sa  dite  ins- 
cription (1).   {Prér.,  p.  2M.) 

(1)  V.  art.  Ki.')  C.  1'.  C. 
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IIAIM'OHTS  .nTDICIAIHES    REVrSKS 


ORDONNANCE   DU    COUHERCE. 

Prkvosté  de  Quï^;hec,  16  octohn»  \7-M\ 

François  Havy,  Dumundeur,  et  François   Perraii.!',  tous 
deux  néff-ociants  de  cette  ville,  Défendeur. 

S('nUMic((  (|iii  (l(''(liiiriro  le  I)(''RMi(Uuir  du  rcMiiboiirscMiiont  d'inie  lettre 
(le  cliun^c  piir  lui  ('ii(1()Hsi''(' an  Demandeur,  faute  de  denuinde  dans  le 
teni])»  prescrit  par  l'onldimanee  du  coiunierce. 

Le  Deuiiinilenr  coiu'luîiit  à  ce  (juc  le  Défendeur  fût  con- 
duuiné,  et  par  corps,  à  lui  payer  240  livres,  montant  de  la 
letti'e  de  clianj^fe  tirée  par  le  .sietn*  Lon<fueiuart  «le  Vitiy,  .sur 
le  sieur  Louis  Bouclier,  le  27  de  juin  \7'-i'2,  ])assé  par  le 
Défendeur,  le  17  octobre  IT-i'Z,  à  l'oi-dre  du  Deniandeui*; 
laquelle  a  été  jji'otesté;',  le  29  décenilire  niênie  année,  avec 
iutéivts  et  frais,  du  jour  <lu  protest. 

Attendu  (|u'il  s'est  écoulé  (piatre  aimées  dejiuis  l'endosse- 
iiient  <le  la  lettre  de  chan^v  en  (juestion,  sans  (ju'il  ait  été  fait 
aucune  <lemande  de  la  part  du  Demandeui'  au  Défendeur  de 
la  soniiue  portée  eu  la  dite  lettr;'.  de  chan<^e,  ce  ipi'il  était 
olilif^v  de  faire,  suivant  l'ordonnance  <lu  conmuïrce,  nous  ren- 
voyons le  dit  Défendfui"  de  l'action  intentée  par  le  dit  Deman- 
deur, sauf  au  <lit  Demandeur  son  recours,  ainsi  (pi'il  avisera 
lion  être.  {Prér.,  p.  20 ). 


MARCHANDE  PUBLÎQUE.-PROCEDURE.-QUALTTE. 

PiîKVoSTl':    DE   QrF'lHEC,  17  octobre  17'?(). 

Jean  CoIUUKRE,  né-iociant.  Demandeur,  et  MAfJDEi.EINE  La- 
VERI)li;iiE,  fenune  de  CHARI-Es  DEMAlts,  faisant  profession 
de  marchande  ])ul>li(|Ue,  Défenderesse. 

Sentence  qui  cdudanine  une  marcliunde  ]»nhli(|ue  il  payer  'M'H  livre.f, 
niêuie  par  c(ir|]H. 

Vu  l'oliliii-ation  ci-«levaut  datée,  nous  condanuions  la  dite 
Défenderes.si',  connue  mai'cliande  puMitpie,  suivant  la  qualité 
par  elle  prise  pai'  la  dite  olilioation,  même  par  corps,  à  payer 
au  Demandeur  la  sonune  de  ti'ois  mille  (plâtre  cent  (piatre- 
vin}4't-(piator/t'  livi'es,  «pi'elle  lui  doit,  au  tlêsir  de  la  dite 
ohlicjntion,  et  aux  charges  et  conditions  portées  par  icelle. 
(l'rér.,  p.  2(i.)  ^_^ 

CONTRAINTE   PAR    CORPS. 

l'RÉVO.STr:    DE    QriÎHEC. 

Joseph  Maueait,  Demandeur,  et  Cathehine  Chapeat,  veuve 
MAUFAi'r,  Défenderesse, 


DE   LA    PROVINCE    DE  grÉHEC.       • 


11 


Coiitriiiiitt'  imr  (Vir|>s,  jxmr  remise  do  iiièccs  (•((niniiinit|iu''es.  (1) 

Sfiitt'iuîi;  ([iii  c'omliiimu'  lu  Djmaiulfm'  à  i-i'im-ttrc  à  lu 
Di'fciitlorcsHe  le  compte  et  pièces  justifieativeH  ([n'elle  lui  a 
coiminmi(|ués,  sous  peine  d'y  être  contraint  par  cor])s.  (Prér., 
p.  27.) 


INVENTAIRE. 

Prévostv':  de  QEi';nEr, 

Loris  P^Noni.lJ;  L.\N'oiX,au  nom  et  comme  tuteiii- (1<'S  curants 
mineurs  du  premier  lit  de  feu  JosEIMl  MoHiX,  et  «le 
Maiue-An'XE  HlUDEAl',  ])eman<leur,  et  DoHOTHÉE  (îlHAKD, 
veuve  du  «lit  feu  MoitlX,  Défenderesse. 

Nduvcl  iiivoiituinï  onloiiiié,  faute  d'avoir  appelé  le  tnteur  des  enfants 
mineurs  d'un  premier  lit  ;  avec  injonetidU  d'y  procéder  en  sa  ])r('sen<(', 
et  celle  des  subrogés  tuteurs  des  mineurs  des  deux  lits  : 

Nous,  faute  par  la  Défenderesse  d'avoir  appelé  à  l'inventaii'e 
([u'ulle  a  fait  faii'e  le  Demandeur,  en  ((ualité  d(î  tutetu'  des 
enfants  mineurs  du  premier  lit  de  défunt  Jose[)h  Morin,  ortlon- 
nons  (pi'il  sera  fait  un  nouvel  inventaire^  en  piv'senee  du 
tuteur  et  du  subroo-é  tuteur  des  mineurs  du  premier  lit,  ainsi 
(pi'en  la  présence  de  la  dite  Défenderes.ie,  et  de  son  sultrogé 
tuteur.  [Prér.,  p.  27.) 


Pkévo.sté  DE  Qur^HEc,  ()  août  17-S7, 

PlElutE  SiMox,  aulieroiste,  Demandeur,  et  la  dame  Veive 
Laiu'E,  Défende;>>se. 

InUM'locutoire  pour  constater  les  réparations  il  faire  à  une  maison.  ('2) 

Nous  ordonnons,  avant  faire  droit,  (pie  la  maison  en  (pies- 
tion  sera  visitée  par  le  .sicui'  MnUhtii,  architecte,  (|ui  dressera 
son  rappoi't  des  réparations  ([ui  sont  nécessaires  à  y  faire, 
poiu',  à  nous  rapporté,  être  ordonné  ce  (|u"il  ap])aitirndra. 
{Prér.,  p.  'M).) 

TEMOIN.-EPOUX. 

PuÉvosi'K  DE  QrÉiiEc,  !)  aoilt  17.S7. 

.Joseph  Capellieu,  tailleur  d'habits  en  cette  ville,  au  nom  et 
connue  ayant  épousé  Mme  A.  Poitha,  Demandeur,  t't 
Mahie-Axxe  I'eticlaihe,  veuve  Poitha,  Défenderesse. 

(1)  V.  art.  2272  et  227.'^  C,  f. 

(2)  V.  art.  ltJ41  C.  C. 
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KAProHT.S   JUDICIAIRES   RÉVISÉS 


Iiitcrlorutoiro  jiduv  ontoiidro  hi  fiMnnio  du  Deniandonr.  (1) 

Vu  l'exploit  «le  (U'iiiiuide  du  Demandeur,  ensendtle  les  dé- 
fenses foui'nies  pju'  la  Défenderesse,  signifiées  le  septième  de 
ce  mois,  nous  ordomions,  avant  faire  <lroit,  (pie  la  femme  du 
Demand(!ur  eom])araîtra  en  pei'sonne  pour  être  entendue. 
{J'rér.,  p.  XI) 

BORNES.-ARPENTEDR. 

Phévostk  DE  Qi'ÉitEc,  0  août  1787. 

Loris  RorER,  Ecuier,  Si- Darti^my,  Demandeur,  et  Jacques 
l'A<iK,  mar^niiliier  de  cette  ville,  etc.,  Défendeur. 

Intorlooutoiro  ordonnant    à  un    arpenteur,  de  replacer   les    bornes 
(|u'il  avait  arrachées. 

Nous  ordonnons  (pie,  dans  ti'ois  jours,  le  Défendeur  fournira 
ses  défenses,  contre  la  demande  formée  contre  lui,  et,  par  ])ro- 
vision,  ordomions  (pie  les  lun-nes  on  (piestion,  et  (pii  ont  été 
arrachées  par  le  sieur  lifutipré,  arpenteur,  suivant  la  (hVlai'a- 
tion  du  Défendeur,  sei'ont  ])ai'  lui,  remises  dans  les  nu*'mes  en- 
droits (pi'elles  étaient,  suivant  et  confoi'inénient  iiu  procès- 
verbal  (pi'il  en  a  dressé  au  mois  de  juillet  1730  ;  et  ce,  en  piv- 
sence  des  parties  intéressées,  ou  dûment  appelées.  (  Prér.,  p.  '.VA.) 


TIERS-SAISIE.— BILLET. 

l'UKVOSTK  DE  QUÉHEC,  18  août  1787. 

Dame  Lefehvre,  épouse  du  Sr  Ou vier.  Demanderesse,  et  Ni- 
colas Be.soi.le  Castillon,  Défendeur,  et  Jacques  L.\- 
roxTAlNE,  Tiers-Saisi. 

(^rdri'  à   un   tiers-saisi   de   cotiserver  en   ses  mains  le  résidu  i\c  son 
billet, jusi|u'à  ec  ([ue  délivrance  en  soit  ordonné,'  avec  ccdui  à  (|ui  il  est  dû. 

Serment  pris  du  dit  sit'ur  Lafontaiiie  sur  la  saisie;  faite  entre 
ses  mains,  sur  ^Y/e(*/f/.s  licsollc  ('(isfillon,  le(piel  a  déclaré  (pi'il 
a  fait  ail  Défendeur  son  liillet  à  ordre,  pour  8S()  livres,  payalile 
en  juin  dernier,  ipi'il  promet  ne  jioint  ac(piitter,  (pian  ])r(''ala- 
l»le,  la  Demanderesse  ne  le  fasse  oi'donnei'  avec  lui  à  .ses  frais 
et  dépens. 

Nous  donnons  acte  de  l'affirmation  et  déclai'ation  faiti'  par 
le  tiers-saisi,  et,  en  conséipience,  ordonnons  (pi'il  conserveivi 
en  ses  mains  les  trois  cent  (piatre-vincjt  livres,  jus(|u'à  ce  (jue 
le  poi'teur  du  dit  liillet  lui  en  fasse  la  demande,  et  (|u'il  en  fasse 

(I)  V.  art.  •_>.■>•_>('.  I '.('..  et  art.  1  •_'.•{  1  C.  ('.  .  . 


DE    I.A    l'KOVINTE    |)K   QrÉHEC. 


VA 


oivlonncr  la   drlivraiico  avt'p   lui,  fittcmlu  la  dit»'   saisii'  t'aite  il 
la  rctiuêk'  ilc  la  Deniaii<k'ivssc  (1).  {Pirr.,  p.  .S4.) 


SUCCESSION   VACANTE.— CURATEUR. 

lMu';v(»sTK  DE  Quf;HEC,  24  Hoptciiiltri'  1787. 

Ani".  ft  Jo.s.  F.vc.vri),  rtc,  DciiiandtMirs,  et  Loris  (}ri(iriKKE, 
cu.atour  à  la  succcs-sion   vacante  do  feu   FuAN(;t>l.s  Le- 

VAS.SEri{,  1  )(''foildt'Ul'. 

SonU'uco  (ini  coïKlanim»  un  ciinitiMir,  on  s:i  tinalitt',  A  iPiiycr  uni-  suni- 
nio  (le  2,(W2  livros  IL'  .sols,  en  ])iir  les  DiMnandeiirs  lo  fUisiint  dire  et 
(inlonniT,  avec  le.s  créanciers  saisissants  et  opiiosants.  (2) 

Nou.s  eoiidanuidus  \v  Dét'eiideui'  au  dit  uoiii.  à  payer  aux 
Deiaaudeurs  la  soinnie  de  2,(i(i2  livres  12  sols,  eu  le  taisant, 
par  les  Deiiiaiideiu's,  dire  et  ordoiuier,  avec  les  autres  créan- 
ciers saisissants  et  ojjiiosauts,  sur  la  succession  du  dit  feu 
siour LcvasHcur, entre  les  iie-'<isdu  dit  sieur Uui^uière.  (Prér., 
p.  40.)  

ARBITRAGE.-NULLITE. 

Prévosté  DE  Québec,  1er  octobre  17;}7. 

Jo.sKiMl  1)i^;L(»HME,  charpentier,  Demandeur,  et  ANTOINE  Mou- 
i"l,E,  luVociant,   Détendeur. 

Sentence  (|ni  di'clare  nnl  ini  rai>ii<irt  d'arl)itn>s,  j»inr  avoir,  le  Denian- 
dcur,  donné  A  hoir(>  et  tl  nianjrer  aiiv  dits  arbitres,  et  n'av<iir  pas  dre.ssé 
leur  rapport  sur  les  lieux.  (I!) 

\  Il  le  ])r(>eès-veriial  de  Joniiirtiii  l't  lit'ilurd  dti  Ki  aoi'it 
dernier,  nous,  attendu  (pie  le  dit  Délorine  est  conventi  devant 
nous  ipi'il  a  fait  l)oire  et  inan^'er  sur  le  lieu  les  arbitres  tpii 
ont  <''té  nommés  pour  visiter  la  oranoc  dont  est  (piestitm  ;  ce 
:|uiest  contre  l'ordonnance,  (pU' d'ailleurs,  le  procès-verbal  des 
lits  arliitres  n'a  point  t'té  dressé  par  eux  sur  les  lieux,  comme 
il  est  prt'scrit  jiar  la  coutume,  au  titre  des  i-apports,  étant 
daté  à  Québec, ilu  seize  août  dernier,  lendemain  de  la  prestation 
ilu  serment,  UdUsavons  déelan''  et  <léclarons  le  dit  proeès-v<'rbiil 
des  dits  arbitres  nnl,  et  d(''b(int(''  ledit  Délorme  de  riionn)loifa- 
tion  d'icelni.  ordoinions  ipiil  sera  ])i-océd(''  à  une  nouvelle 
visite  ])ar  un  cliarjx-ntier  et  tui  b()nr<;'eois  dont  les  parties 
conviendront,  sinon,  (pli  seront  par  nous  nom iik's  d'otlice  : 
les(piels  prêteront  préalablement  serment  devant   nous,  en  la 

{\)\'.  art.  :,{>:> c.  r.  ('. ■ 

(•_')   V.  :irt.  (i,S(i  ce. 
(.•{)   V,  ,irt.   l.S.UC.   P.  ('. 
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UAl'I'Oias   JUDlClAlItKS    IttVlSKS 


iiianirrc  !ic('()Utuiii(''(',  ot,  vu  cas  «le  coiitcstutioii,  jUM'iidi-oiit 
[)()tir  tit'rs  un  uuti'e  liour^rcois  {lour  Umit  rapport  fuit  i-t  l'ap- 
porté être  ordonné  co  nu'il  appartii'ntlra.  {Prér.,  p.  41.) 


VENTE.-NULUTE. 

PiiKvosi  i':  DK  Qrf^:HK(',  h-r  octolirc  I7:i7. 

JosKl'il  DE  CllAVKiW    DE  LA  TessEIUE,    DcniandiMir,  ot  (jEXE- 

viKVE  (Ji'YoN  Desimu's,  veuve  ilo  fou  Frs  deChavkjxy, 
DéfenderesHe. 

SiMitt'iicc  inii  (l(''<laii'  nul  nu  cdiitrat  de  vente,  i'ante  île  ratificaticin.  (1) 

Vu  le  dit  contrat  de  vente  ci-devant  daté,  signifié,  à  la  dite 
dame  Défenderesse  ès-dites  (pialités,  le  27  de  septendire  dernii'r, 
avec  conunandt'inent  de  foni'nir  les  ratifications  ])()rtées  au 
dit  contrat,  nous,  attendu  la  .solidité  mentionnée  au  dit  conti-at 
de  vente,  et  faute  ]);ir  la  Défenderesse  d'avoir  fourni  les  l'atili- 
eations  [«irtées  en  icelui,  ordonntms  (pU'  le  dit  contrat  demeu- 
rera nul  et  .sans  efiét,  et  remettons  les  piirties  au  même  et  sem- 
lilalile  étiit  (pi'elles  étaient  avant  la  passation  d'ieelui  ;  faisons 
droit  sur  la  demande  du  Demandeur,  condamnons  la  dite 
Défenderesse,  ès-dites  (pialités,  et  fai.sant  pour  le  «lit  sieur 
Ki>i  de  Lachevrotière,  .son  tils  aîné,  à  payerau  dit  Di-mandeur 
la  dite  somme  de  mille  livrt's,  à  lacpielle  se  monte  la  Iiâtisse 
(pi'il  a  fait  faire  à  neuf  <lu  moulin  à  farine  (pii  est  sur  la  dite 
.sei^iu'urie  de  Lachevrotière,  et  faute  île  paiement  d'ieelle, 
déi'larons  le  dit  moulin  aHeeté"  au  paiement  de  la  dite  somme 
de  mille  livres;  et  ordonnons  (ju'il  touchera  jusipi'à  parfait 
rt'inhoiu'.senient  les  revenus  du  dit  moulin,  et  condamnons  la 
dite  Défenderesse,  ès-dites  (pialités,  aux  intérêts  de  la  dite 
somme  jus(prà  l'actuel  payement.  {l'rér.,  p.  +2.) 


'm 

4 
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EXCEPTION  A  LA  FORME. 

PUKVOSTK  DE  (vM'KHKC,  !)  octohre   1  7.S7. 

JosKIMI    XorcilKI.,    iiéo-ociaiit    de   cette    ville.    Demandeur,  et 
(iAliUlEl.  (ilU'.VSAC,  ii(''M()fiant,  et  son  éjxmse,  Défeiideurs. 

A''ti(in  (l('li()Mt('e,  piinr  iléf'atit  ili-  siiznatnreile  la  riMinvtc  par  le  iienian- 
ileiir  lin  d'un  |iriMurenr  t'nndt''. 

\'u  les  défenses,  nous  renvoyons  le  T)emandeur  de  l'action 
par  lui  intentée  aux  dits  (h'-rendeurs,  attendu  la  nullité  causée 
p.ar  le  «h'-faut  de  siunatiire  du  dit  sieur  Noudiel,  n'étiiiit  ]ias 
exprimé,  dans  la  dite   re(|uête,  (pie  le  sieur  Latoiir  (pli  a  si^né 

(1)  V.  iut.  1028  ('.  ('. 
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lu  «litf  i«'(|U<"'t<'  soit  son  proiMirciir  fomlô  ;  t't  coiidiMimons  le 
Dciiiaiiilcur  aux  ilépciis  thi  pi'iVcMt  cxtriioiiliiiaiiT  ;  .saur  ii  lui 
DciMamifiu'  à  se  pourvoir,  pur  nouvt'lk'  action,  ainsi  (|u'il  avi- 
sera Imiu  vivv.  {l'irr.,  p.  4:}.) 


BILLET.- ECHEANCE. 


PlJKVnsll':  DK  (JrKHKC,  1 4  octoUrc  I7;{7. 

Lofis    (  iruiNlislii:,   curateur,   etc.,    Deniamleur,   et    Flt.VN'rol.s 
1mm  Cl  IKK.  procureur  ili'  MoNTlu'lAI,.  Défendeur. 

Suuteiuc  (le  ee  jniir,  jn'iir  iciicmeiit  d'iiii  liillet  paviil)!»' eu  ucldlire. 

Nous  condanuions  le  dit  Défendeur  à  ])ayei'  au  Demandeur, 
au  dit  nom,  lu  somme  de  six  ei'ut  six  livres  onze  .sols  ijuutre 
deniers,  portée  en  son  ilit  Itillet,  uttendu  <|Ue  le  dit  lùllet  est 
conçu  puvalile  dans  le  mois  d'octoln'e,  et  non  dans  tout  le  mois 
iroctol)re,  et  le  condanuions  aux  intérêts  de  la  dite  .somme,  du 
jom'(le  la  demantle.  jusipi'à  l'actuel  payement:  et  à  ré<far<l  des 
iS22  livres  4-  sols  (i  deniers,  demandés  pour  marchaixlist's  four- 
nies par  le  Deman<leur,  de[»uis  le  dit  liillet,  ordonnons,  avant 
di'  faire  droit,  «pie  le  Demandeni'  fera  .sjnnitier  au  Défendeur 
la  facture,  ou  mémoire  des  dites  mai-cliandises  à  lui  fournies 
depuis  le  dit  l.illet.  (l'irr.,  p.  4:i.) 


INJURES  DANS  UN  PLAIDOYER. 

l'uKvosi'K  i)K  Qi'i^;hk(",  15  oetolire  17:57. 

IvriKNN'i;  et   .{(»si:i'll    C'iiaIîKs'I',    eti'..  Demandeurs,  et  J.\rt^rK.s 
Cli.AKLV,  néjfociant  de  MdXruK.M.,  Défendeur. 

Onlre  île   f;iyer  et    hill'erde  la  re(|iirle  le  tenue  i .ilnniiic,  vi   faire  nou- 
velle ('■lectiuii  lie  iliiHiirilr  eu  cette  \  illi'.  (  1  ) 

liCS  Demaiuleurs  eoiu-Iuaient  à  renti'rineiiu'nt  des  lettres  de 
rescision  et  de  restitution  en  entier,  pur  eux  olitenues  le  1!» 
août  dernier  contre  la  transaction  du  2N  iV'vrier,  à  lu  ca.ssatitni 
de  lu  dite  truii.suction  et  à  mettre  les  parties  au  même  état 
(pielles  ('tuient  uvunt  icelle,  et  au  surplus  fuire  défense  un  dit 
sieur  Cliurly  de  désempurer  de  cette  ville  (piil  nuit  ('lu  domi- 
cile, l'ur  le  Dt'fendeui',  a  été  d'-mandé  acte  de  la  plainte  (|U  il 
fait  contre  le  ,sieur  Latour.  sur  ce  (pie,  dans  la  dite  re(|uète,  il 
a  la  ténK'iité  d"accus(  r  lui  D('fend(  ni-  d'avoii-  ext()r(pu''  des 
Demandeurs  une  tran.sjietion,  pour  ipioi,  ihiiiande  justice  de 
ces  terme.-s  injurieux  et  calomnieux. 

(I)  V.  ail.  <•('.  r.  V.  •  . 
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UAPI'OHTS   .ll'hlCIAlHEs    KKVISÉS 


XoiiH  (»r<loiini>iiH  (|nt'  If  tcrtiic  iVf'.rfDn/iie  ('noncôtliiiiH  la  «lite 
rccuuHi',  sera  niyô  et  liiHV-.  (Prér.,  p.  44.) 


TUTELLE.    PERE.-  ENFANTS. 

l'iiKvos'i'K  i)K  (^i'i':nK(',  Mi  ilt'cciiiltrc  I7:i7. 

Loiis  FoKTix,  faisiuit  ft  stipulant  p<air  ('l-ArDK  Foirnx  son 
tils,  Dciiiandcur,  et  A.MVol'  DK  ViNCKLoriK,  Défcn«l('Ui-. 

SiMitciicf  |i(iur  .siilairc  d'iiii  (ils  A  la   poursuite  d'un  pi-rc,  avec  (lépeuH 
l't  frais  (lo  vuyajic,  rotour  «'t  ]>an.satn>.  (1) 

X(»us  coiidaii nions  le  dit  sieur  r/'/*'v7n/^'àpayerau  dit  Lon'ix 
Fortin  faisant  ])oui'  l'hiiitlc  Forfi ii  mm  fils,  la  sonnuc  de  î]2 
livres  (pi'il  lui  doit  ])our  detix  mois  iju'il  l'a  employé  à  son 
service  tant  à  faii'c  ses  foins  (pie  récoltes,  et  le  comlamnoiiH 
aux  dépens  li(piidés  à  4  lixres,  et  12  livres  accor<lées  audit 
DeMiandetn'  pour  les  deux  voya<jfes  (pi'il  a  été  olilif^é  de  faire, 
retours  et  passa^-s.  {Prér.,  p.  4!S.) 


TUTELLE.— TUTRICE. 
Pri^;v()sti':  de  Qi'I^mœc,  Il  février  17:i<S. 

PlEltliE  I'hkvos'I'  et  C(»\s<)in"s,  etc.,  Demandeurs,  et  (ÎENEVIKVE 
Sedii.i.ot,  veuve  .Iean-Hte  I'kkvo.s'I',  connnune  en  biens 
avec  le  dit  «léfunt,  et  tutrice  «le  ses  enfants  mineurs, 
Défeililere.sse. 

Ordre  à  une  tutrice  de  prendre  iiuaiité   peur  ses  enfants  unneurs.  (2) 

Nous  onlonnons  (pie  la  Défenderesse  sera  tenue  dans 
(piin/aine,  (pie  nous  lui  accordons,  de  prendre  (pialité  pour 
ses  dits  niineui'H,  soit  d'héritiers  ])urs  et  simples  de  leur  dit 
])ère,  ou  d'héritiers  sous  hénéfice  d'inventaire  ;  sinv)n,  et  le  dit 
temps  )»as.sé,  .sera  fait  droit  sui'  la  demande  des  Demandeurs 
portée  en  leui-  dite  reipiête.   (Prér.,  p.  ôO. ) 


SOLroARITE.-HERITIERS. 

PuÉvo.sTÉ  ])E  Québec,  2S  février  l7.'i.S. 

Piehue  Lefehvhe,  Demandeur,  et  Makie  P)I,()Ii\,  veuve 
(\\MI'A(i\A,  comme  commune  en  hieiis  avec  son  défunt 
maii  et  tutiice  de  ses  eid'ants  mineurs  et  autres  enfants 
majeurs,  Défendeurs. 

(1)  V.  arl.  .S()4('.  V. 

(2)  V.  art.  .SOI  ( '.  C. 


I)K    l-A    l'IîoVINCK    |)K   (^IKIIKC, 
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<  Mili^'jitloii  il'mi  ili'l'niil  ilt'clan'c  cM'ciitiiirc   ('(piitrc  si-k   lu'riticr.s  scdi- 
il;iirciii(>iit.  (I I 

Vu  l'olili^atiDii  ci-ilcs  fini  (l!it(''c,  nous  <l(''clnr()iis  cx/'cutoii'»' 
la  (litr  olilioatioii  contre  li'S  ilits  |)(''fi'ii(li'urs  et  (lôfiiillaiits, 
conuuf  l'Ilr  l'aurait  ôtô  contre  le  «lit  t'en  ('nin|)H<^nH,  et  en 
e<insé(|nenee  condanuions  les  dits  Défendeurs  et  fiét'fiillunts 
t\s-dites  (|ualités,  et  solidaii'enient,  à  payei' aU  Demandeur  la 
dite  sonnue  de  trois  cent  ciinj  livres  pour  le  montant  de  la 
dite  oltlin'ation,  et  les  eianlamnons  aux  intérêts  de  la  dite 
Hounue  du  jour  de  la  demande  jusiiu'à  l'actuel  payement. 
{l'rév.,  p.  52.) 

HERITIERS   SOUS   BENEFICE   D'INVENTAIRE. 

l'iiKVdS'IK    DK   (^IKIIKC,  il   inai's  I7;}.S. 

Flî.wrois  l'KKIîAil.r,  né'^-ociant.  Di'maiideur,  et  (.'lIAKIJvS 
Kri:rn;,  au  nom  et  conmie  li(''ritiei'  sous  Iténéfice  d'inven- 
taire de  feu  FliAN('(»ls  KlK'ITE,  Défendeur. 

.Fiij.'('ni«nt  Hur  ulliriiiiitidii  du  KiMnandeiir  contre!   un   liériticr  sons 
li(''ii(''rKc  (rinvcntaire,  à  la  eliarj.'('  de   rapimrter  en  eas  de  contrilaitioii. 

Vu  les  liillets  et  compte,  le  tout  si^mitié  au  J)éfendeur  ati 
dit  nom,  nous  condaiiuioiis  le  Défemh.'ur  au  dit  nom  à  payi-r 
au  Demandeur  la  somm(>  <le  cin((  cent  soixante  et  deux  livres 
ciiKj  sols,  à  h.i  due  })our  le  montant  des  billets  du  dit  feu 
sieur  J)'Auteuil  et  compte,  et  le  condamnons  aux  intérêts  de 
la  dite  somme  du  Jour  de  la  demande  juscpi'à  l'actuel  paye- 
ment ;  ordonnons  (pie  faute  de  payement  de  la  dite  sonnue 
vu  principal,  intérêts  et  fi'ais,  les  meuMeset  ett'ets  conttunis  en 
l'inventaire  ([ui  a  ('té  fait  après  le  décès  du  dit  feu  sieur 
D'Auteuil  seront  vendus  suivant  la  coutume,  pour  sur  le  pro- 
duit d'iceux  être  K^  Demandeui' payé  des  sommes  à  lui  dues  j-n 
[H'incipal,  intérêts  et  fi'ais,  et  en  cas  d'insutlisance,  permettons 
ail  Demandeur  de  faiic  saisir  les  revenus  des  imm(.'ul)les  de  la 
succession  du  dit  feu  sieui'  D'Auteuil,  aux  offres  (pie  fait  le 
Demanileur  de  donner  honne  et  sulHsante  caution  de  ra])poi'- 
ter,  si  le  cas  y  échoit,  la  somme  (pii  lui  sera  payée,  pour  venir 
à  contriliution.  (l'r<'r..  p.  54.) 


INJURE. -DOMMAGE. 

PiiKVosiï:  \)K  (»)rKi{K(',  15  et  22  avril  I7.SN. 

Loris  LiAIM),  tailleur  d'haUits,  et  FuAN'coi.s  l)ri'(>N"r,  Deman- 
deurs, et  Ci-AroK  Lkoiîis,  forn-cron,  vt  L.  \'ai.iÎ';uk  i>it 
LA(iAUE\NK,  menuisier,  Défendeui's. 


(1)  V.  iirt.  1 1:2:2  U.  C. 

2 
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Actiiimrin.inrt'  cl  n'iiariitimi  (l'Inniiicnr  urilumit'c  tlt'Mint  tôiiiuiiiH,  iivtfc 
aiiiciidc  et  ilr|KMis. 

(Ji'tti'  action  était  pour  injures,  notannui-nt  pour  avoir  dit 
t|Ui' li'K  Demandeurs  étaient  des  races  de  ))endus  :  ce  (|ue  les 
D/'Icndeuis  niaient,  disant  i|u'au  eontaaire  (|u'ils  avaient  tou- 
joins  reeotnni  les  Dcniandeius  pour  iioninies  de  Men  et  leur 
i'ainille  pour  être  sans  tache  :  noiiolistant  cette  rt'Connais.saiJcc 
les  Demandeurs  ont  oH'ert  de  taire  ]»ri'U\ c  ])ar  témoins,  sur  (pioi 
est  interveini  l'interlociitoire  suivant.  Nous  admett-ons  les  De- 
mandeurs à  l'aii'e  la  piviivo  par  eux  demandée,  et  aux  Déleii- 
deiu's  la  preuve  au  eontraii'c. 

Le  22  aviil  17:i)S,  les  Demandenis  ont  pioduit  et  t'ait  eiiten- 
<lre  plusieurs  témoins.  Nous  ordoinions  (pie  les  dits  Lri/riK  et 
LiKjtifcinic  SI'  dédiront  ries  faits  ealonniieux  et  offensants  dttnt 
ils  se  .sont  servis  et  (pli  eausent  un  préjudice  notalileà  la  t'anulli! 
des  Demandeurs,  et  ce  en  prt'sence  des  trois  persoimes  telli'S 
•  pie  les  Demandeurs  les  voudront  clioisir,  et  aussi  en  celK-  des 
dits  témoins  et  condannions  les  dits  Ar///'/.s-  et  LiUin rcmic  en 
chacun  trois  livres  d'amende  api)lical)le  aux  pauvres  de 
rHôtel-])ieu  de  cette  ville,  et  les  condannions  aux  dé^jens. 
{l'réi'.,  p.  oô.) 

SAISIE-EXECUTION. 

PuKVosTf;  DE  Qri^:nKr,  !)  septend»re  MlV,). 

FuAXrols  l'Klil{Ari;r,  créanciei-  de  C'iiaim.es  Lapalme,  Deman- 
deur, et  les  sieurs  Chare.st,  ci'éanciers  saisis.sants,  Défen- 
deurs. 

Siilimjiiitidii  au  lieu  et  j)la(e  d'iui  créaiuier  sui.si.s.santet  iié^iii^'cunt de 
pourisuivre  la  saisie.  (J) 

Xons  ordonnons  (pie  dans  huitaine  pour  ttait  délai,  les  Dé- 
fendeurs suivi'ont  les  causes  de  la  saisie  faite  à  leur  rerpiéte 
sur  le  dit  LKjKilinr,  sinon  vt  le  dit  temps  i)as.sé  \v  dit  Deman- 
deur sera  sulu'oj^é  en  leur  lieu  et  place,  et  poursuivra  les  causes 
de  la  saisie  poui'  être  ])a\'é  des  sommes  (pii  lui  sont  dues  en 
principal  et  fi-ais.  (l'irr.,  p.  5iS. ) 


INVENTAIRE.    RECEL. 

Phévosti^;  de  Quéuec,  IÎ>  février  1740 

Juste  Chenet  dit  Beaivais  et  Maiue  Mahchand  sa  femme, 
veuve  l'iKHHE  EvÉ,  Demandeurs,  et  ('HAlîI,()TTE  VElUiEA'l', 
veuve  de  Loi'l.s  EvÉ,  Défenderes.se. 

S(>ntoiu'e  A  l'occasiMii  d'enots  recelés  l(n-s  de  la  coiiltH'tion  d'un  iiivon- 
taire. 

(1)  V.  art.  1031  C.  C. 
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Nous  iir<li»Miiiiiis  (|iii'  la  iiiiiri'  ili-  ItoiU'lcs  (l'iirfjfciit  ainsi  i|iu' 
l.-i  sointiic  (jui  Ht-  ti'tiuvcni,  ihic  |iiir  le  Sr  de  fiii|(or^rfii(|i('r<', 
fiLji'iit  <lt'  la  ('<)m])a<,niif  Av»  Imlcs  en  ce  |tays,  |i()ur  les  ^^aifcs 
nui  ('taicnt  «lus  au  ilit  ffii  Louis  Kvt'',  eu  i|unlit(''  tic  Iniuradicr 
ili's  irar<li's  (If  lu  diti'  cnuipat^nir,  snoiit  poitô-*  ])i\.v  aijtiitioii 
eu  l'inviiitairi'  i|ui  a  riô  t'ait,  la  dite  veuve  Kvé  dt'claraiit  «|ue 
c'est  |iar  (tul»li  si  clic  n'y  a  pas  t'ait  inséi'cr  la  dite  paire  de 
Imuclcs.  et  (lu'elle  n'avait  pas  fon naissance  alors  «le  ce  <pii 
]iou\ait  être  ilil  de  ^)i<,'cs  à  t'eu  son  mari  pal'  le  dit  Sr  de 
LaiJ'oi'LM'ndicrc  ;  et  à  iciia rd  des  cticts  dont  Icsso'urs  de  la  dite 
veuv»;  K\é  se  siait  trouvées  saisies  et  ])ar  elles  cnluvées,  U(ais 
condamnons  la  dite  veuve  Eve  à  être  ])rivéc  de  sa  moitié  dans 
lits    effets     recelés    et   de    l'usufi-uit    d'iccux    suivant  sa 


les 


donation,  et  ordonnons  ipi'ils  appartiendront  pour  le  t<Mit  aux 
dits  Crcnet  dit  Heauvais  et  Marie  Mai'cliand,  sa  fenniic,  héri- 
tiers du  dit  t'en  Louis  Kvé.   (Pre'r.,  p.  ôN.) 

Marie  Manliand,  veuve  di-Justi' C'rcnct  dit  Beauviiis,  a|)pcla 
de  cette  sentence  au  Conseil  Supérieur,  mais  elle  s'est  i-nsuito 
désisté  de  son  appel,  et.  le  2cS  liovemlire  IT-t'O.  le  ( 'onseil  Supé'- 
rieur  a  doiuié  acte  ù  Charlotte  \'er^feat  de  ce  d»'sistement,  et 
a  uns  les  parties  hors  de  coui'  siu'  l'ajjpel.  (('ci.  S.,  p.  o!(.  ) 


•nmu', 
i(ii;.\T, 


■■.4.- 


RESPONSABILITE-DOMMAGES. 

l'i{KV(»sTK  m;  <^)rF;iîK<',  I!)  juillet  1740. 

PlF.lîl'.K    ('olMi'l'.W'l',    journalier    de   cette    \ille.    Demandeur,  et 
AxTdlNK  Skht,  charretier  <U'  cette  ville,  Di^'endeui-. 


I>i''(l<iiiiiii;iL.'(Miu'nt    iiuiir  avilir,  pai'   iiiiiinidcnic 
avec  sdii  harnais  un  entant. 


l'('t(Miiicni'   hk'ssé 


\'u  le  certiticat  délivri'' ])ai' le  sieur  Ai'/'^'.v,  chirurgien  en  cette 
\  ille,  de  l'état  du  ilit  enfant,  en  date  de  ce  Jcau',  nous,  sans  ;i\ oir 
t'^ard  aux  défenses  pi'oposées  ]iar  le  ilit  l)(''fendeur,  le  condam- 
nons à  payer  au  dit  Demandeur  la  somme  de  cintiuante  li\  res, 
par  l'orme  de  dédommaj^ement,  pour  a\oir  Messe  avec  son  hîir- 
nais  et  }iar  imprudence  l'eiirant  du  Demandeui'.  (/'/v'r.,  ]i.  ")!l. ) 

Sel't  a  appeli''  de  cette  sentence  au  ("on.s<'il  Supérieui',  et,  le 
1®' août  IT-IO,  II'  Conseil  a  rendu  le  jugement  suivant: 

Le  Conseil  a  mis  et  met  ra[)pcllation,  et  ce  au  néant,  énien- 
dant,  condamne  le  dit  Sert  à  payer  au  dit  Courtant  la 
sonniie  de  six  li\  res,  poui'  tous  donnua^es  et  intérêts,  et  en 
tous  les  (h'pens.  (Co//.  N.,  p.  ;îN.) 


inveii- 


so 
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PRIVILEGE. 

I'KKVosI  K  l)K  Ql'KHKC,  20  «iftolac  1741. 
LoUIH  DaIU-EHOI  T,  Sr    (11'    Cul'LoNiJK,  l)flllilinlcur,  et   llKMtV 

C'a.mi'Kai',  Iniiilr  <lu  pouvoir  <li'  LouiH CamI'KAi '  son  fnnv, 

l)(''t'rll(|flir. 

Siiiwic  (le   iicllctciich  ilt'rlart'c  ImiiiH'  t't    viilaMt',  l't  If  suisiKHimt  |niyi'' 
pur  |iriviliV'«'  •'•  pivlrrcncf. 

V'.i  l'olilij^iition  ci-ilfvaiit  <l»it(''t',  piir  lii(|Ufllf,  filtre  autres 
clioHfs,  le  (lit  LiHiis  CaiHimiii  s'est  uhlii^é  de  payer  iiu  Deliiau- 
ilfur  la  soimiif  île  IM44  livres  I  1  sols  4  «Ifiiifrs,  dans  le  cours 
du  mois  d'août  dfi'nicr  en  eastor  au  prix  du  liureau.ou  Itonufs 
]»elleteries  au  ])rix  de  (^uéhee,  nous,  atteno.i  (pie  le  dit  l/rnri 
('itiiii>('<tii  convient  que  les  pelleteries  saisies  ajipartieiinf lit  à 
LuiiiK  ('iiiHiicdii  son  frère,  et  ipiil  les  lui  a  adressées,  nous 
ordonnons  que  sur  le  iiioiitant  di's  dites  pelleteries  saisies  entre 
les  mains  des  sieurs  Ha\y  et  Jjel'èvre,  le  dit  J)eiiiandeur  sera 
])ayé  par  privilé^rc  et  prélereiiee  de  la  soiiiiiie  de  l.'{44 
livres  1  I  sols  et  4  deniers,  pour  le  montant  de  la  susdite  olili- 
j^ation,  aux  ternies  et  clauses  d'icelle.  (l'rér.,  p.  5!>. ) 


MEPRIS   DE    COUR. 


I'KKViisTK    |)K    (^)IKI?K(',   14  lioveiiilire    1741. 

IVES  Al{(illN',    iié<;'oeiaiit     Demandeur,  »'t    LÉONAlili   .)i;,\,N  DIT 
'l'ofltANCiKAr,  jcairnalier,  l)ét'endi-ur. 

Aiiifiitlf  cniitre  If  I>('rf mlfiii',  pour  avoir  oUert,  coiitri'  la  l)oiiiif  loi, 
<rallirim'r  (pril  iif  «levait  rien. 

Nous,  attendu  la  preuve  résultante  «les  témoins  enten<lus  en 
iiotii-  .sentence  du  -U  octobre  dernii-r,  et  que  d'ailleurs  le  dit 
'rouran^eau  a  voulu  faire  son  afîiriu  vt'on  contre  la  lionne  foi, 
qu'il  ne  devait  pas  au  Demandeur  la  «.ite  somme  de  !)()  livres 
10  sols,  à  lui  demamlée,  nous  le  Mi;daiiinons  à  jiayer  au  dit 
J)emandeur  la  dite  somme  de  !H/  Iimts  10  sols  qu'il  est  justiHé 
(ju'il  <loit  pour  le  ivstant  de  fournitures  portées  au  compte  du 
J3emandeur  ;  et,  sur  la  re([uisitioii  du  procureur  du  roi,  à  ce 
(|u'il  nous  ])lût  condamner  le  dit  Détendeur  en  telle  aiin'iide 
qu'il  nous  plaira,  pour  avoir,  contre  la  lionne  foi,  oM'ert  <ratlir- 
mer  (pi  il  ne  devait  l'ien  dans  k'  temps,  qu'au  contraire  il  t'st 
])roiivé  qu'il  doit,  nous,  ayant  éoard  au  dit  ré(|uisitoirf,  axons 
condamné  le  dit  J)éfenileur  en  vinot  livres  d'amende,  appli- 
calile  moitié  aux  pauvres  de  l'Hôtel-Dieu,  et  l'autre  moitié  à 
rii'pital   ^éaénil   de   cette    ville,  desquels   payements   il   sera 
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tcim  "le  (M>rtiHfi'  pni'  <|nittiiiici's  «les  dt'pusitnirfs  di-s  «litcM 
('((iiiiiiuiiiiut/'s,  iluiis  liiiitîiiiif  polir  tout  <l<''liii,  ii  ipioi  ruii-i' 
Hfi'H  coiitriiint,  iik'iiic  pur  corps,  lui  t'iii.sons  «lôrt-nsc  i|c  rt-cidi- 
vtT,  sous  peint'  .itHictivc.  {l'ri'i'.,  p.  (iO. ) 

.loin  (lit  'r(»urîin^i'uu  ii|»pila  de  cctti'  sentence  nu  Conseil 
Supi-rieiir,  et  le  IM  d/iendire  1741  le  Cojiseil  Supérieur 
i-endit  l'iirrêt  suivant  : 

l.e  Conseil  a  mis  (;t  met  1  appellation  au  néant,  ordonne  de 
ce  dont  est  appel  soi'tira  effet,  pur  rapport  à  lu  ('(indanniation 
de  (|uatre-vin<,'t-(lix  livres  dix  sols,  portée  pur  lu  dite  scutciifi!, 
u  ilécliar^é  le  dit  Appelant  de  la  condamnation  d'aumône. 
{{'i,,is.  S.,  p.  42.) 

DOMMAGE. 

l'itKVosTK  i»i;  Vi  i;uK<',  24  novendire  1741. 

Jo.sr.lMI   Ij;iU,nN|)  et  sa  l'emiin'.  demandeurs,  et  .loSEI'll  Dkocin 
tils.  Défendeur. 

Kéveciltidil  (le  ildliaticill  déclaréi'  Immie  et  Vîllulilc,  |M>m' «iétailt  il'dC- 
cotiiplir  les  cliarj.'t'M. 

Il  nous  pai'ait  (pie  le  Di'-feiideiir  ne  justitie  |)as  (|u"il  a  exé- 
cuté de  l'emplir  li's  cliure'es  porti'-es  ])ur  la  dite  donation 
(>nv«'rs  le  Demandeur  uiKpU'l  il  s'est  ol il i^j'é  pur  le  susdit  acte  <le 
donation  pas.sé  entre  les  parties  le  24  mars  \TM),  ducpiel  fuit 
les  Dcmumleurs  font  leur  deuxième  chef  de  pluinte,  nous 
avons  décluré'  et  d(''elaroiis  lionne  et  \ululile  la  ivvocution  de 
la  dite  donation,  et  ordonnons  ([u'eii  consétpieiice  les  d(inat"urs 
soient  rétalilis  dans  lu  puisiMe  jouissunce  et  j)ropi'iété  (les 
clioses  pai'  eux  données  uu  Défendeur.  (Prt'r.,  p.  (iO.) 

.losepli  I)r<iuin  appela  de  cette  sentence  au  Conseil  Supérieur, 
et.  le  l(i  avril  1742,  le  ('onseil  Supérieur  rendit  l'urrctsuivunt  : 

Le  Conseil  u  mis  et  met  l'upiielution  au  néuiit,  onlonue  ipic 
lu  sentence  dont  est  uppel  sortira  effet.  (  l'ait.  S.,  p.  4.S.) 


TDTELLE. 

l'iti^ivosTi^;  Dr;  (^)r(^:nK(',  l.'i  murs  1742. 

l'iKKIiE  (Jkuv.ms  N'ovkk,  subroffé  tuteur  des  mineurs  des 
défunts  l'iKlutE  MlcilKl.dN  et  Ar(;.  Cli.MiiKr,  Deiiiundeur, 
et  Romain  Dalukc,  comme  îivunt  étt'  nommé  tuteur  uux 
dits  mineurs,  Dé-feiideu'' 

Tuteur  ('oii(laniM(''A  rester  tuteur  et  il  jirêt(>r  senuent  eu  la  dite  ([ualit^'. 

Nous,  sans  avoir  é^urd  uux  défense«  proj)()sées  de  lu  part 
du  dit  J)un»ec,  ordonnons  (pi'il  restera  tuteur  uux  dits  miueui's 
.Miclielon,  et  compuruîtru  devant  n(Uis  pour  prêter  serment  eu 
lu  dite  quulité.  (Pirr.,  p.  (il.) 


r 
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BILLET  PROHISSOIRE. -SAISIE-ARRET. 

Fkkvostk  de  Qi'i^;uE(",  H  janvier  1743. 

Jean  LigiAirr,  ni-^rociant,  ayant  l'onliv  de  Mr'Hi:e  Pethi- 
iMoULT,  Demandeur,  et  Jacc^UES  Nouette,  })raticien,  Dé- 
fendeur. 

Action  (It'houtéc^  sur  tin  liillct  A  ordre  tninsportf''  apn\s  conuiiissance 
d'iiiie  saisic-iirrêt.  (1  ) 

Vu  le  dit  billet  et  les  oi'di-es  au  dos,  le  premier  de  la  demoi- 
.selle  Pondret  au  sieur  Petriiaoult,  du  25  octobre  dernier,  et  le 
second  du  sieui-  Petrinutult  au  sieu.r  Li(|uart,  du  -i  du  pi'ésent 
mois  :  vu  aussi  deux  saisies  et  arrêts  faits  le  7  décemlire  dtîi'uier 
par  l'huissiei-  Thibault,  à  la  ret(uête  îles  sieurs  Martel  de 
J'elleville  et  Duiiioiit,  sui'  le  sieur  Pctriiiioult  entiv  les  mains 
du  dit  sieur  Nouette,  di''biteur  du  dit  billet  à  ordi'e,  un  pro- 
noncé de  M.  l'intendant  du  lî)  ilécembi'e,  portant  acte  aux 
parties  de  ce  (pi'elles  consentv'ut  comparaîti'e  devant  ncuis,  ce 
(pli  s'entend  poiu'  raison  du  billet  en  question  et  des  dites  sai- 
sies, ensi'ud)le  copie  de  la  reijnête  à  nous  pi'ésentée  jWir  le  dit 
sieur  Petrimoult,  afin  de  condamnation  contre  le  dit  s  'ur  Nou- 
ette du  contenu  au  dit  billet,  la  dite  reipiête  sifijn  fiée  pai- 
Courtin,  huissier  le  20  du  dit  mois  de  décenilire,  ce  ([  li  a  dû 
empêcher  le  dit  sieur  Petrimoult,  (pii  s'était  pcaii'vu  par  action 
et  qui  avait  connaissance  des  diti's  saisies,  de  transpoi'te)', 
comme  il  a  fait,  le  dit  billet  le  M  du  pi'ésent  mois  au  dit  sieur 
Li([uart  :  nous  avons  i-envové  le  ditsieur  Li(juart  de  la  demande, 
par  lui  foi'mée  contiv  le  dit  sieui'  Nouett,'  ])our  rivison  du  bil- 
let en  (piestion,  sanf  son  recours,  ainsi  (|u'il  avisera  :  les  sai- 
sies faites  à  la  reijuête  des  dits  sieui's  Martel  de  Hcllcv'iUc  et 
Duniont  tenantes  entre  les  mains  <lu  dit  Nouette,  débiteui'  du 
dit  billet.  (/\rr.,  p.   (il.) 


SAISIE.-GARDIEN.-RESPONSABILITË. 

l'iJÉVosTÉ  l»K  (^)ii^;mE(', -SI  décembre  1743. 

JAcgi'Es   (îoUKDEAix,  Demandeur,  et  JoAciii.M   Des.molieiî, 
Défendeur. 

(iardicn  d'etlets  sai.sis   coiidaniiK's   par  corps  Aies   ropré.sciitfM'  on  A 
])ay('r  les  causes  de  la  saisie,  (21 

Nous  ordoinions  (jue  dans   huitaine  pour  tout  délai,  le  Dé- 
fendeui'  sera  tenu  de   faire  les  dili<;ences   néci's.saires  pour  i-e- 

(1)  V.  iirt.  .W.Tl'.  1».  (', 

(2)  V.  art.  r)97<',  I'.  (", 
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couvre!'  les  nicnlil  ,s  dont  il  s'agit,  et  les  ivprôscntor  comme 
(riirdiiMi  :  sinon  et  le  dit  temps  pusse,  nous  le  condumnons  on 
sa  dite  (|ualit('>  de  «^jardit'ii,  ^'t  pai' corps,  à  payer  au  Demandeur 
la  sonmie  de  ÎÎOO  livres  di,'  j)rincipal,  intérêts,  Frais  et  dépens, 
causes  de  la  saisie,  sauf  son  recours  en  cas  de  paiement  ainsi 
(|u'il  avisera  :  condannions  en  outre  ledit  Défendeur  audit 
nom,  aux  dépens  Hipiidés  à  cim]  livi-es  douze  sols,  (pie  le  Dé- 
fen<leur  pouri'a  répéter  contre  les  dits  Hévé  et  sa  femme, 
(/'/rr.,  p.  (il?.) 

SEDDCTI0N.-D0HMA6ES. 

Pkkvos'I'k  de  Quéheo,  12  «lécembi-e  1747. 

Loris  R()i,stii)u!ant  pour  Marie  Joseph  Roi,  sa  Hlle  mineure, 
Deniamleur,  et  le  nommé  Sr  Loris,  hal»!tant  df  l'Islet, 
DéffUileUl'. 

ProcMurc  contre  le  père  piitiitifM'nn  bàtiinl. 

Vu  la  reipiête  de  demande  du  dit  Roi  et  de  sa  dite  fille  con- 
cluant, pour  les  iviisons  y  coi'.tenues,  à  ce  t[u'il  nous  plaise  con- 
dannier  K'  Défendeur  à  payer  à  la  dite  Marie  Joseph  Roi,  sti- 
pulante comme  ci-devant,  la  sonnhe  de  c'\ut\  cents  livres,  par 
foi-me  de  donmiai''es-intérêts,  ensemble  les  frais  dt  couche,  et 
de  faire  élevei"  et  entretenir  l'enfant  i pli  naîtra  de  la  dite  Marie 
Joseph  Roi,  concluant  au.x  dépens:  par  le  Défendeur  a  été  dit, 
(|u'il  est  liien  vrai  cpie  la  tille  du  Demandeur  a  l'esté  ti'ois  mois 
chez  lui  en  service  et  n'enest  sortie  (pie  vers  le  commencement 
daont  dernier:  (pi'il  est  faux,  sauf  respect,  (pi'il  ait  eu  aucun 
comnici'ce  avec  la  fille  dn  dit  Roi:  (pi'il  ne  s'est  jamais  a])er(;u 
de  son  mauvais  connuerce,  et  cependant  en  dernier  lieu  (pi'il 
s'en  e.st  a])er(,'U  et  auss;t('tt  avertit  le  curé  de  sa  paroisse  :  pour- 
(|Uoi  conclut  à  être  renvoyé  de  l'fiction  contre  lui  intentée  ])ar 
la  dite  Marie  Joseph  Roi,  sti])ulante  comme  dessus,  apn^'s 
serment  pai'  elle  fait  de  dire  vérité,  par  nous  pi'is  d'otfiee,  a  été 
répli(pié,  (pi'elle  soutient  an  contraire  (pie  c'est  le  dit  Défen- 
deur, et  (pie  c'est  de  ses  (l'Uvi'es  (prelle  est  devenue  gi'osse,  et 
(iu'api'('s  l'avoir  sollicit(''e  plusieurs  fois,  il  la  enfin  fait  coucher 
dans  son  lit  avec  sa  femme  même,  et  la,  fait  metti'e  au  milieu 
du  lit  et  lui  Défendeur  à  C(')té,  ou  il  aliusa  d'elle  ;  (prapr(''s,  lui 
dit  Défendeur  la  suivit  partout  où  elle  pouvait  allei',  et  aliusait 
de  sa  facil'té  .  pi'elle  a  plusieurs  fois  averti  le  dit  Défendeui' 
(pi'elle  était  grosse,  à  (pioi  il  lui  répondait  (|u'elle  n'avait  (|u'à 
faire  des  remc'des  pour  emi)êcher  la  suite  de  sa  grosst'.s.se,  et 
(|Ue  même  elle  a  averti  la  fenniie  du  Défendeur  de  ses  sollici- 
tations et  mauvais  cc-mmerce  (pi'elle  avait  avec  lui:  (juil  est 
\  l'ai  (pie  la  femme  du  dit  Défendeur  l'a  mise  dehors  de  chez 
elle,  et  lui  conseilla  de  s'en  aller,  et  ce  au  commencement  d'août 
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dernier,  lui  disant  que  son  mari  la  faisait  enrafi^er,  (|u'nn  jour 
niêiiie  le  Défendeur  voulant  envoyer  sa  t'ennne  au  Heu  noniiiié 
St-Hoch,  pour  pi'ofiter  de  ce  temps  pour  la  saif^ner  au  picid.  et 
qu'elle  en  aveitit  la  fennne  du  dit  ])éfen<leur, de  hupUille  décla- 
ration, avons  doiuié  l'acte  et  a  la  dite  Roi  peisisté  dans  icelle 
et  déclaré  ne  savoir  signer  de  ce  eiKpiis  :  par  le  j^éfendeur 
«encore  répliipié,  (pi'il  est  prêt  et  offre  de  pi-ouver  que  la  dite 
Mai'ie  Jose])h  Roi  a  eu  un  mauvais  commerce  avec  le  nonnné 
François  Vaillanccnii',  habitant  de  l'Islet,  et  (|Ue  ce  n'est  point 
lui  DéfendeiU'  (|ui  a  eu  commerce  avec  (die  :  et  par  la  dite 
Marie  Joseph  Roi  a  été  ré])ondu,  qu'elle  n'a  point  eu  de  mau- 
vais commerce  (|u'avec  le  dit  Défendeur,  et  pai-  le  procureur 
du  Roi,  de  cette  Prévosté  a  été  reipiis,  (ju'attendu  (|u'il  s'agit 
dans  la  préseni,e  cause  d'im  maître  avec  son  domesti(|ue,  il 
Cf)nclut  à  ce  (jue  le  dit  sieui'  Louis,  Défendeui',  soit  condamné 
en  douze  livres  d'aumône  applicable  à  l'hôpital  t^^énéral  près 
cette  ville. 

Nous  condamnons  le  dit  sieur  Louis,  Défendeui',  à  avoir  soin 
d"  l'enfant  (pii  naîtra  de  la  dite  Mai'ie  Joseph  Roi  :  (|u'il  sera 
tenu  d'avertii-  le  dit  ])rocurein'  du  Roi  de  sa  naissance,  aussitôt 
(pi'il  sera  venu  au  monde,  et  de  l'endroit  où  il  aura  été  mis  en 
nourrice,  et  ensuite  en  avoir  soin  suivant  son  état  l't  l'élever 
dans  la  l'eli^ion  catholi(|Ue,  a])ostoli(jue  et  romaine  :  et  sera 
tenu  d'tiii  rapporte!'  un  cei'tificat  tous  les  trois  mois  au  dit  pro- 
cureui'  du  Roi  ;  condiiiunons  le  dit  sieur  J^ouis  et  pai'  corps  en 
cent  vingts  livres  pour  tenir  lieu  à  la  dite  Roi,  tant  <le  dom- 
mages-intérêts (jue  frais  de  gésine  :  et  faisant  droit  sur  les 
conclusions  du  procureui'du  Roi,  condamnons  le  dit  sieui'  Louis, 
Défendeur,  en  douze  livres  d'aumône  applicable  aux  religieuses 
de  l'hôpital  généi'al  de  cette  ville  dont  il  sei'a  tenu  de  l'appor- 
ter un  reçu  de  la  dépositaire  du  dit  hôpital  général  au  pro- 
cureui'  du  Roi,  dans  huitaint^  ;  et  le  condamnons  en  outre  aux 
dépens  li(piidés  à  trois  livres  dix  sols,  ces  présentes  non  com- 
prises. (  Prév.,  p.  (i.S.  ) 


NOTAIRE.-INJONCnON. 

1M{|^;V()STÉ  l)K  (,)([^;hk(',  2  avril  174\ 

Le  procureur  du  Roi,  Demandeur,  et  le  Sr   Wm'coiu  liKM.K- 
Vl'E,  Défendeur. 

IV'fcM.se  un  Sr  Hi'lleviic  (rinstruniciitcr  ('(uuiin'  uotiiire.  (1) 

\'u  le  ré(|uisitoii'e  contenant  entre  autres  choses  (|ue  Mtre 
IMnguêt  Vanc(Mir,  notaire  en  cette  i'ré\-osté,  ne  pouxant  plus 
s'acquitter  de  cet   oHice,  par  ses   indispositions,  le  sieur  Belle- 

(1)  V.  iut.  KtUiC.  I'.  ('. 
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vue,  Hoii  pt'rc,  (|ui  (Icmnii'c  avec  lui,  vu  jinsscr,  tant  ilaiis  It's 
côtes  (|iU'  «lans  la  ville,  îles  actes,  contrats  de  niaiiaj,,'»',  et 
iiirinc  <les  iii\-eiitaii'es,  et  l'eçoit  le  sei-nielit  en  tel  cas  reiplis, 
sans  (lu'il  ait  aucune  i|ualité  ni  fonction  (|ui  puissent  lui  jm'i-- 
niettre,  se  contentant  seulement  de  les  faiic  si^nier  par  le 
dit  Mtre  Pinifuêt  Vaucoiir.  notaire,  son  frèi-e,  })oui'(|Uoi  le  dit 
procureur  du  Roi  conclut  à  ce  (pi'il  nous  plaise  faii-e  défende 
au  dit  BelK'Vue  de  passer  aucuns  conti'ats,  actes,  faire  in\ cn- 
taires,  recevoir  le  serment  des  parties,  et  enfin  ne  faire  aucinie 
fonction  de  notiiire.  sous  les  peines  de  di-oit  ;  nous  faisons 
défense  au  <lit  lMn<(uêt  Hellevue  de  passeï'  aucuns  contrats, 
actes,  ni  faire  aucuns  inventaii'es  et  fonction  dv  notaire  sous 
les  jteines  de  droit.  (Prrr.,  p.  (i(i.) 


VENTE.-AUBERGISTE. 

lM{(^;v()sTi^:  de  Qi'i^hec,  1+  mai  174H. 
Michel  ll»>riT,i:.\i{i».  aul>ei-<,nste,  J^emaudeur,  et  Pieiîke  Dé- 

CHAMl",  voilier,    Défendeui-. 

Aubor>ïist('  ilrliiiut(''  de  son  action.  (1) 

Nous,  attendu  (pie  la  somme  dedi\li\res  dix  sols  demand/'i' 
au  dit  Défendeur  est  une  dette  de  caltaret,  nous  l'avons  ren- 
voyé de  Faction  coiiti'e  lui  inteiitée.  (l'ri-r.,  p.  (iii.) 


l.K- 


lltre 

l)lus 


PREUVE. 

l'itrôvosTK  DE  QriînEC,  2S  iivril  1750. 

Fi{.\N(,'()is  \'i(i\AiD,  marcliand,  Demandeur,  et  Su  Lamaletie, 
né<i'ociant,  curateur,  J)éfendeur. 

Ndtaii'c  iiutiirisr'  A  prciidn'  l'iitliniialinii  d'ini  ciiiiiptc.  {'!) 

Nous  condamnons  le  Défend.'ur  à  payer,  en  sa  (pialité,  au 
Demandeur,  huit  cent  <iiuii'aiite  livres  (piin/e  sols,  à  lui  dues 
jiar  l'eu  Heziîin,  poui-  les  causes  portées  en  .son  nién)oire  :  avec 
intérêts  et  d(''pens,  en  ])ar  le  Demandeur  .-itlii-mant,  drvant  li' 
notaire  du  lieu  et  deux  témoins,  (pic  son  mémoire  est  véri- 
talile  et  (|U  il  n'a  rien  re(;u  à  i-omptf.  (/'/v'r.,  p.  (i!).  ) 

(Il  V.  iiii.  UNI  ce. 
('2)  V.  iut.  ;((»»('.  1'.  ('. 
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BORNAGE. 

PliKVosTK    DE    QuÉJtliC,  'iN  juillet  1750. 

Jean  An'etii-,  Dciiiaiidonr,  et  Loris  (Juondix.  Défoiulour. 

Moniiiirc  et  :ir|)('iitii;_'(>  (l(''cliir('s  iiifuriiics,  fiiiitc  de  Micntiuii  des  titres 
(U's  i)iii'ti('s.  (1) 

Attondn  (ju'il  iiV'.st  i)as  t'ait  iiit'iitiou  des  titivs  des  parties, 
dans  le  procès-verbal  de  Mti'e  Ltd'raii(;ois,  aipeiiteur,  ce  (pli 
le  rend  inl'oi'nic,  nous  ordoinioiis  avîint  faire  droit,  (pi'il  sei'a 
procédé  à  un  nouveau  loi'ua^'e  et  arpenta<,'e  ])ar  Mtre  Xieolas 
Olide,  nonnné  d'at^cord  partie.  {Pn'r.,  p.  71.) 


MEPRIS  DE  COUR. 

l'uÉvo.sTK  DE  (^rr^:i!Ec,  11  août  HôO. 

Sl{    Ar.EE,  capitaine   de  na\iic,  Deniandeui',   et    Fus    (JlUAHD 
DIT  IjHE'I'oN',  charretier,  DétV'udeur. 

AiHCiiile  iiiii)i)S('i'  |t(iuv  iiiiinque  de  respect  à  jnsti('(>.  (2) 

Attendu  (pie  le  dit  Alu'l  a  iiian(|ué  de  l'cspect  à  Justice, 
en  disant  ([u'il  ari'iverait  inallieui-  si  le  dit  Breton  lu-.'-tait  dans 
la  dite  maison,  nous  condamnons  le  dit  Aliel  en  dix  livres 
d'amende,  a])plicaliie  à  i'l)('ipital  i.''(''néi'id  ])i'('s  cette  ville  :  ce 
(pli  sei'a  exécuté  nonolistant  opposition,  ou  appellation  (piel- 
eon(|ue,  et  .sans  préjudice  d'icdle.  (/'/v'i-..  p.  71.) 


SEPARATION  DE  CORPS. 

PliKVo.STK  DE  <^)rKlîE(',    2.S  janvier  U.');"). 

JAi\>rES  (^ori.o.MME,  de  ('liarles1»our^,  A]i])elant  de  la  sen- 
tence rendue  en  la  jui'idiction  de  Notre-Dame  d(>s  An<;'es, 
et  Maiue  Jeanne  ÏIenait,  sa  femme,  Intimée. 

Senteiie(*  (Mi  s('piiriiti<iii  de  curps  et  de  bieii.s  volontaire,  de  la  jm'idie- 
tioii  de  \otre-|);iiiie  des  Aii^'cs,  renvers(''(>  ('.)) 

Pai'  lîupielle  sentence  "  il  était  donné  acte  aux  parties  de 
"  leurs  dires  et  demandes,  et  attendu  l'incompatiliilité  (pii  se 
"  trouve  entre  la  dite  llenaut  et  I"  dit  ('oulomlx',  suiviint 
"  t()Ut(^sles  l'epi-ésentiitions  pai'  eux  faites,  et  de  l''Ui-  consente- 

(1)  V.  art.  !l4r>('.  1'.  ('. 

(2)  y.   art.  7  ('.   1'.    ('. 
(.S)   V.   art.    ISIi  ce. 
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iiR'iit  leur  l'st  îic'('(ir(l('c  la  sépunitii»!!  «le  leurs  persoinies  et 
l.ieiis  (rautant  ([u'ils  i'<>  pL-uvont  c<)iiij)utir  en.seinMe."  L'Inti- 


mée soiiteiifiit  (pie  la  sentence  de  sepui-ation  <lev;ut  être  connr- 
niée  parce  (pi'il  i)ai'aissfiit,  ])ar  un  acte  du  \''i  juillet  1754, 
passé  «levant  Mtre  (Jeni't,  notaire,  (pie  c'était  l'Appelant  (pli 
avait  lui-iiiéine  recpiis  la  séparation,  et  (pie,  [)ar  un  autre  acte 
(lu  trois  (le  (l(''cenil>i'e,  même  année,  les  parties  ayant  pr(»cé(lé 
au  partai^n-  et  division  des  biens  de  leur  coiniinmauté,  il  en 
résultait  une  séiiafation  réelle.. 

Nous,  sans  nous  ai'i'êter  aux  e.\ce))tions  proposées  par  ITnti- 
wwv,  disons  (pi'il  a  été  mal  ju(,'éet  liien  appelé  ;  en  cons(''(pi.'noe, 
ordonnons  <pie  l'Intimée  sera  tenue  de  retourner  avec  l'Appe- 
lant, son  mai'i,  le(piel  sera  tenu  de  ta  recevoii-  et  la  traiter  en 
lion  mari.  (  /'/r'r.,  p.  7.'^.) 


MUR  DE  CLOTURE. 

l'l{i';\()STi':  DE  (^)ti':i!E(',  (i  mai  1750. 

ClIAKI.KS  BElîTIfELoT,  DemaildeUl',  et  AXTOINK  SAIÎoriîIX,  aU 
nom  et  eonnne  ayant  épousé  la  Vve  I>A('1IEI,IEI{,  et  tuteur 
de  leui's  enfants,  Défendeur. 

Sciiti'Mi'i'  |(:iiir  un  luni-  de  clntiire.  (1) 

L;i  demande  était  ])our  faire  un  mur  de  ('l(*)ture  ;  le  Défen- 
deur disait,  ])our  défense,  (pi'il  y  avait  une  lioinie  cK'iture  de 
])ieu\,  (pie  le  niui'  demandé  sei'ait  une  dépense  inutile  et  eon- 
sidéi'alile  pour  les  mineurs,  (pi'il  serait  même  ol»li(,'é  de  démo- 
lir ses  hâtiments.  Nonobstant  ces  i-aisons,  est  interxcnue  la 
.sentence  .suivante  : 

Nous  condamnons  le  Défendeur  à  contribue)' avec  le  Deman- 
deur à  faire  un  mur  de  cb'iture  pour  sépai'ei'  la  cour  jus(pi'à  la 
li.'iuteui-  de  dix  pie(|s  du  rez-de-chauss(''e,  compi'is  le  (•lia])eron, 
(•oiiform(''ment  à  la  coutume  de  l'aris  ;  le(|Uel  mur  sera  fait  à 
fiais  eonniums,  et  fourni  par  chacune  des  parties  la  moitié  du 
terrain.  (  Pirr.,  p.  7:1) 


Uridic- 

lies  de 
nui  se 
uivant 
Isente- 


PENSION    ALniENTAIRE. 

i'iu';\(ts'i'i';   DE  (^)ri-;nEc,  Il  a\iil  I75S. 

M.MtcrElUTE  Sedili.ot,  veuve  (^oUTUUE,  Demanderesse,  et 
Jean  C^orTriu:,  tant  en  s(m  nom  (pie  comme  tuteur  de 
ses  frères  et  so'urs  et  autres,  ses  ifeiidres,  Défendeurs. 

l'(M\si.iii  MliiiHMitaire  ai(nnl(''e  à  la  clmrfio  d'iiii  aliuiidoii.  (2) 

(1)  V.  art.  .")((,")  ('.(". 

(2)  V.  art.  l(i(iot  I(i7  (î.  ('. 
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NouH  condaiiinoiis  les  Dt'fV'iv leurs  à  pfiy«'r  à  la  Dciiiiuulc- 
iTsst'  cent  cituiUfiiite  li\i'es  de  pension  uniuielle  et  sa,  \ie 
(luiante,  à  compter  (le  ce  Joui'  ])ayal)le  de  (pjactier  en  (piartier 
et  solidairement,  lin  d'eux  seul  iH)ur  le  tout,  entre  les  Déferi' 
deurs  :  an  moyen  de  ipioi  la  Demanderesse  sei-a  tenue  de  faire 
un  aliundon  l'ii  bonne  et  ihu' t'o)'me,  aux  Défenileurs,  de  ses 
liiens  meul>les  et  innueuhles,  à  l'exception  dt;  son  lit  ^'arni, 
hai"des  c^t  linifes  à  son  '.isai^e.  (/'/•/'".,  p.  77.) 


SALAIRE.-DESERTION. 

Fkkvos'i^:  i)k  Qv(:m]c,22  mM  MTiH. 

FlîANVOis  Cl.ESSE,   ])emandeur,   et    FliAxrois   (Jatel,  ])éfen- 

<i"U 

Sal.t'  ■      ntné  puiir  caiisi' (le  iK'scrtidii.  (1) 

Nous,  attendu  i{Ue  le  dit  C!!lesse,  fils,  n'a  pas  Hni  son  temps, 
suiva'.l  l'eiiirat^e  nentdu  1er  août  I7ô(),  et  (pi'il  s'est  évadé  de 
chez  le  J>(  )  .de^.  poui'  s'eml»ar(pier  dans  un  lultiment,  sans 
être  retourné  elle/;  le  Défendeur,  axons  déclaré  le  Demandeur 
non  recevalile  dans  sa  demande.  {Pvér.,  p.  7cS.) 


SAISIE   D'IHMEUBLES. 

Pi{i^:\().s'n^:  de  Qi'éhec,  24  octohre  HâS. 

Dominique  LkCJlisse,  Demamleur,  et  Joseph  Tiu'Del,  Dé- 
fondeur. 

N'ente  (rnn  iiniiKMible.  avec  le   coiisciitt'inenl  îles  parties,  sans  procé- 
der à  la  vente  des  ineuhles.  (21 

Le  Demandeur  concluait  à  ce  (pie  la  .saisie-exécution  des 
nieuliles  du  Défendeui'  fût  déclarée  lionne  et  valable,  et  iceux 
ineubles  vendus  pour  étiv  payc's  de  .son  dû  ;  le  Défendeur 
.re])ivsentait  (pie  la  vente  d'iceux  le  mettrait  sur  le  jiavé,  et 
orti'ait  de  laisseï'  \'endre  sa  maison  par  préférence,  par  décret 
ou  autrement,  ce  (pie  le  Demandeur  acceptait  ;  en  eon,s(''(juenco, 
intervint  la  sentence  suivante  : 

N(ais  avons  doimé  acte  des  dires  et  consentements  des 
])ai'ties,  en  consé(pience  doinions  main-levée  de  la  .saisie-ex(^ 
cution  faite  \n\.r  le  Doman(l(;ur  sur  le  Défendeur  le  treize  dti 
juin  dei'nier,  et  avons  autori.sé  le  Demandeur  à  faire  vendre 
la  mai.son  du    Défendeur   par  décret  ou   autrement,  poui',  sur 

(1)  V.  firt.  KiTOC.  ('. 

(2)  V.  urt.  rt.->4('.  I'.  r. 
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|)K    LA    l'IiOVIS'f'l-:    hK   (jL'KHKf, 


L>!> 


les  iliMiifis  ni  ))ro\ fiiaiit.  ('trc  le  Dt'iimnduur  payé  do  son  dû 
tant  "•Il  principal  ([u'iiitérôts.  (Pirr.,  p.  «().) 


TUTELLE. 

{,"()N.si:ii,  .sLi'Kiuiau,  Quôhcc,  !)  août  I72S. 

Sur  rciiuôtc  di'  l'iKUlti;  (iiîATis,  tcmlantf  à  t't)'('  ilôcliai-irô  d»' 
lu  tutt'llc  des  enfants  niiiK'Ui's  du  soconil  litdi'  l'eu  J  KANMi 
M  i<  'HELOX,  étant  sul  »ro^'é  tuteur  de  ceux  <lu  premier  lit.etc. 

'riilcllc  ilt''(liaiv't''t'  l't  iKiiivcllc  unldiiiu'c. 

Vu  le  iliL  acte  de  tutelle  du  vin^t  du  mois  de  juillet  der- 
nier, le  Conseil,  (ittendu  (|Ue  le  dit  (îratis  est  suhrojié  tuteur 
des  enFarts  mineurs  issus  du  premier  mariaireclu  ilit  Mieludon, 
a  déehar^iV'  et  dc'eharnt'  le  dit  (Jratis  de  la  dite  tutelh;  ;  et,  en 
consé(|Uence,  oi-ilomie  (|u'il  sera  })rocédé  à  une  nouvelle  élec- 
tion de  tutelle  aux  mineurs  du  second  lit  du  dit  Mielieloii, 
l)ar-ilevant  le  lieutenant  général  de  la  Prévosté  de  cette 
ville.    {Cuil.  S.,  p.  10.) 


RESP0NSABILITE.-D0MMA6ES. 

Cox.sEli-  sii'i';uii;riî,  (^)u<"liee,  !)  septendire  1  7:^2. 

ClIAUMvS    NoRMA.NI),    Ap[)elailt,    et   'l'H  KUf'lSI-:     IjA.HHK,    veUVe 

M<»n\ii.i.i;,  Tntimée. 

Aliiuidoii  (rune  clièvre  ])nur  les  (liiiniiiiiiics  ((u'ellc  ii  faits. 

\'u  la  sentence  l'endue  en  l;i  l'ivvosté  de  cette  ville,  le  20 
lie  mai  derniei-,  par  hupielle,  sans  avoir  éeai'd  à  l'aliandon  t'ait 
]iar  r.\ppelant,  et,  attendu  le  dommage  (|ue  la  cliè\re  a  t'fiit,  le 
lieutenant  p'uéi'al  île  la  PriAosté  a  liomoloi^-ui''  le  procès- 
verlial  t'ait  par  les  arbitres,  et,  t'U  conséquence,  le  dit  Appe- 
lant est  condamné  à  paye  rà  l'Intimée  la  somme  de  cini|uante- 
deux  livres  dix  sols,  et  aux  dépens  li(|uidés  à  quatre  livres, 
l'expédition  de  la,  dite  sentence  non  comi)rise,  etc. 

Le  Conseil  a  nus  et  met  rap])ellation  et  ce  dont  est  ajipel 
au  néant,  iMiiendant,  décliai'i^e  l'Appelant  des  condanniations 
|K)rtées  pai-  la  dite  sentence;  et,  attendu  l'ahandon  t'ait  par  k; 
dit  Appelant,  de  la  chèvre  en  i|ni'stioii.  a  mis  les  parties  hors 
de  COU)'.  (Cou.  S.,  p.  Ki.) 
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ItAI'IMiK'rs   .llKlCIAIliKS    KKNISKS 


DOUAIRE.    PRECIPUT. 

('(INSEIK  SII'KKIKI   I!,  Quéliir.  4juillct    1  7;}o. 

ON  Lai'ointk,  iiiîifchîUKl,  (•k'....Ai)])t'liint  ;  Makik  'riiÉuksK 
Damoiiî  I)i:i"|,i;ink,  ^v-uve  H<»^•I)^•,  Intim/'f. 

rri't  <)iii  (inlcuuic  (in'iiii  (lniiiiirc  et   ]in'(i|mt  so-diit    mis  à  rniitriliu- 
jiii  ,s()l  la  livre. 

\'u  la  sciiti'iicc  (le  cette  l'i'(''\()sté  «lu  22  !i\ril  I7:{4,  dont 
t  appui,  \)av  la(|Uelle,  faute  par  l'Appelant  dnAoîi-  satisfait 
la  .sentence  (ra])p(»intenieiit,  le  lieutenant  général  l'a  <!('>- 
claré  foi'clos  de  plein  di'oit,  et  a  iléelaré  exf-eiitoii'e  son  con- 
trat de  niai'ia<;'e  contre  .Mlle  (Jatineau  l)u])l('ssis,  ncuvc  de 
.Jact|UeH  Boiidy,  îUi  nom  et  connue  luM'itièi'e  sous  liénéfîcc 
d'inventaire  dn  dit   Bondy  son   tils,  ordonné  jiour  cet   effet 


ipi  il  sei'a  lait  délivrance   a 


Tint 


lliiee 


a    soinine 


six 


mille  livi'cs,  [)our  son  douaire  [)réiix,  et  ipu;  cetti;  ,S(jiiimt! 
•sera  placée  en  fonds  sûrs,  pour  en  recevoir  sa  vie  durante, 
celle  de  trois  cents  livri's  de  rente  pai'  cliaciin  an,  avec  les 
arréra^vs  du  dit  douaire,  à  compter  <lu  décès  du  dit  P)ondy, 
jus<|u'au  jour  de  la  délivi-aiice  du  dit  douaire  ;  ordonné  en 
outre  (|u'il  lui  sera  ])ayé  la  somme  de  (|uin/,t' cents  livres  pour 
.son  ])réoiput,  et  (pi'il   lui  sera  fourni  un  lit   et  cliand>re  j^^ar- 


nie,  (•( 


)nf()i' 


menieiit  a  .son  dit  conti'at  de  mariam',  ainsi  (lUe  la 


"  soiiinie  de  trois  cents  livres  pour  son  deuil,  et  au  sur})lus  or- 
"  donné  (pie  la  veiiti'  ('omiiiencée  des  effets  de  la  succession  du 
"  dit  feu  Bondy,  serait  continuée,  et  ipie  sur  les  deniers  ipii 
"  l'ii  proviendraient  l'Intimée  toucherait  la  .somme  de  mille 
"  livi'es  pour  la  mettre  en  état  de  subsister:  de  hupielle 
"  somme  il  serait  tenu  com])te  jnirelle  sur  ses  droits  et  i)ivteii- 
"  tions."  Le  Con.seil  a  mis  l't  met  l'appellation  et  sentence  dont 
est  appel  au  néant,  émeiidant,  oidonne  (pie  la  vente  commen- 
cée des  effets  de  la  succession  du  dit  di''fuiit  .Jac(iUes  Douaire 
Bondy  sera  continuel',  ipU'  sur  les  deniers  provenant  dicelle, 
et  de  celle  «léjà  faite,  U's  frais  d'apiiositioii  de  scellés,  d'inven- 
taire et  des  dites  ventes,  comme  aussi  les  frais  funéraires,  en- 
.semlile  le  deuil  di'  la  <lite  Dlle  Damour,  veuve  du  dit  Bondy, 
seront  prélevés  en  i-ntier,  ])ar  ])ri\ilè^'e,  et  sans  contrihution  : 
leipiel  deuil  le  Conseil  a  iiiodé>ré  à  la  .somme  île  cent  ciiKpiante 
livres;  et  atti'iulu  le  cas  de  confiture  articulé'  par  ledit  La- 
])ointe,le('onseilord()inie(iuela  dite  Dlle  veuve  l^ondy,  tant  imur 
les  six  mille  livres  de  douaire  ipie  pour  les  (|iiinze  cents  livres 
de  préeiput,  dont  la  reprise  lui  est  seulement  accordée  par  son 
coiiti'Jit  de  maria^fe  avec  le  dit  défunt  Douaire  Bondy,  et  ledit 
La|»ointe  pour  ce  dont  il  est  créancier  du  dit  défunt  Diaiaire, 
tant  à  cause  de  la  .société  cpii  a  été  entre  eux  (|u'à  cause  des  en- 
vois particuli<'rs  pai-  lui  faits  au  dit  défunt   Douaire,  le  tvmt 


I»K    I.A    l'HoN'INf'K    l>K   UlKliKC. 
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liiiuiflt'  parles  ari'("'t(''s  dr  coiii})t(' ilu  ciinj  mars  (Imiici',  toiiclic- 
fdiit  |)!ir  c<inti'il>uti(>ii,  an  sol  la  livic,  an  prorata  «les  dites 
crf'-aiicL's,  le  sur[)lus  (k's  (IfiiiiTs  provenant  des  dites  ventes; 
(|\ie  les  deniers  (pli  re\iendront  jiar  la  dite  contrilmtion  à  la 
dite  Dlle  Dauiour,  veuve  Douaire,  pour  raison  du  dit  Douaire 
de  six  mille  livres  seront  employés  à  un  Fonds,  du  revenu  du- 
(piel  la  dite  veuve  jouira  sa  \ie  durante,  au  dit  titi-e  de 
douaire,  et  leipiel  I'oikIs,  après  son  «lécès,  sera  remis  et  di-livré 
au  dit  L'ii>ointe:  suret  tant  moins,  ou  jusipi'à  due  concurrence 
de  ce  dont  il  ivstcra  à  .satisfaire  des  cirances  ci-dessus  :  (pi  eu 
attendant  (pie  la  dite  vente  soit  parMcliev(''e  et  la  dite  contri- 
bution faite,  et  par  mani('i-e  de  ])rovision,  la  dite  veuvi-  sei'a 
paV(''e,  sui-les  pi'eniierset  plus  clairs  deliiel's  de  la  dite  succes- 
si(>n,  de  la  sonniie  de  ciu(i  cents  livres,  (les(pielles  cin(|  cents 
livres  elle  tiendra  compte  sur  ses  droits,  {(nu.  S.,  [t.  24.) 
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TIERS-SAISIE. 

( 'oN'SKII,  sri'KHIEllt,  <^)U('liec,  ô   déceuilil'e   17.SÔ. 

jACC^rF.s  ColtKlN  ATX,  i-ecevein-  des  rentes  de  la  si'i(fneurie  de 
Berthier,  Appelant,  et  FlîAN(,'(>Is  Lkva.sski'H,  cui'ateur  de 
la  succession  vacante  de  feu  Sr  de   FuoNTKiNV,  Intimé. 

'riers-siii.si  (U''cli:ir>r(''.  faute  de  sijiiiilicutidU  île  la  .si'iiteiice  interveiuie 
nuv  la  saisie  faite  en  si~  mains  aux  défendeurs. 

"  \'u  la  sentence  du  17  octolire  dernier,  pai'  hupielle  attendu 
(pie  le  dit  Appelant  convient  (pl'il  s'est  dessaisi  des  deniers 
"  (pi'il  avait  entre  ses  mains,  ce  (pi  il  n'a  dû  faire  au  pivjudice 
"  de  la  saisie  faite  entre  st's  mains,  et  de  la  sentence  rendue 
"  sui'  icelle  (pli  l'a  déclai'ée  lioinie  et  valahle,  le  dit  Appelant 
•  est  condaïuné  en  sou  jiroja'e  et  pi'ivé  nom  à  payer  au  dit 
"  Intimé,  la  .somme  de  trois  cent  soixante -(piatre  livres  dix- 
"  sept  sols,  cause  de  la  .saisie." 

Le  Conseil,  attendu  le  défaut  de  siirnitication  de  la  sentence 
du  six  sej)teml»re  dernier,  à  personne  ou  domicile  des  sieur  et 
dame  de  Hiu'iUlville,  a  mis  et  met  l'appellation  et  ce  au  iu''ant, 
('•meiidant,  décliar^n',  (piant  à  ]»iv.sent,  le  dit  Corrivaux  de  la 
condanmation  portée  par  la  dit  .sentence,  et  en  c()nsé(pience 
déclai'e  la  dite  saisie  et  exécution  nulle,  sauf  ensuite  de  la 
siu-nificatioii  de  la  dite  .sentence  du  dit  joui'  six  septemlu-e 
dernier,  au  dei'iiier  domicile  des  dits  sieur  et  dame  de  lÂii^au- 
\ille,  à  se  poui'voir  par  le  dit  Intimé  contre  le  dit  Apjxdant 
par  les  voies  de  droit,  ])our  la  délivi-ance  des  deniers  saisis. 
((•(>(>.  X,  p.  25.) 
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VENTE.-  GARANTIE.    HYPOTHEQUE. 

(/ONSKii.  sri'h':i{iKri{,  Qu(''1m'c,  s  avril  I7.'}7. 

IMkKKK  I)II'1{.\<',  A])|)cliUlt,  et  .IoACIIIM  (ilItAlJli,   Intilllt'. 

Anrt  i|iii  cciiKlniuin'  l'Iiiliim''  A  piir^jcr  les  li>  [lot h(''(|ii('s  sur  le  hicn 
qu'il  a  \ciiilu  A  rA|i|ii'laiit. 

'•  \'u  la  sciiti'iinf  (le  cette  l'r»''V()sté  du  pfciiiicr  avril  IT.'i'), 
"  dont  est  a|)|H'l,  par  la(|n('llt'  il  est  tloimé  acte  au  dit  (lirard 
"  du  consentement  ])ar  lui  donné,  (|Ue  le  terrain  (|u'il  a  vendu 
"  au  dit  l'rat.et  pour  letpiel  le  fonds  est  encoi-e  dû  au  dit  (  «irard, 
"  Hoit  cliai'^'é  «le  la  poition  île  rente  <lue  à  la  succession  du  feu  Sr 
'■  Aulieit  de  Lachenaie,  sur  le  tei'rain  et  maison  \cndus  au  dit 
"  l'rat,  en  consé(pience  du(picl  consentement:  et  ayant  étfard  à 
"  la  demande  judiciaii'ement  faite  à  rauiliencc  ]>ar  le  dit 
"  (iirai'd,  le  nommé  Aisne  condannie  à  lui  payei"  la  rente  «le 
"  (piarante  livres  jiour  le  prix  de   remplacement  à  lui  vendu.  '" 

Le  ('onseil  a  mis  et  met  l'apix'llation  et  ce  au  néant,  émeii- 
daiit,  ordoime  <pie  le  dit  contrat  de  vent(^  sci'a  exécuté  selon 
sa  forme  et  teneur,  et  en  conséipienci-  (pie  le  dit  Intimé  sera 
tenu  de  pur^ei'  les  liypotlit-ipies  de  la  maison  en  tpicstion,  et 
jus(pi'à  ce  ipic  les  soi\ante-(pnn/e  livres  de  rente  dues  ))ar 
chaque  aimée  i»ai'  K'  dit  A])pelaiit  au  dit  Intimé,  ensemble  les 
arr(''ran'es  d'icelle,  sei'ont  consitruées.  (('oiis.  S.,  p.  '2H.) 


VERIFICATION  D'ECRITURES. 

(.'oN'sKii.  sri>Ki{ii:ii{,  (^)uélie(v,  17  juin  I7:î7. 

François  Koiii.i.aiîd  et  autres,  Ap[)elants,  et  Noël  Lkvas- 
SHIK,  Intimé. 

Anrt  (•(iMliriiiaiit  la  in'nrt'durc  sur  vériliiatidU  crime  si;_Miatiire  par 
CDiniiaraisdii  d'i'iTi turcs. 

"  Vu  rordoiinance  du  lieutenant  i^n'-néral  de  cette  Pri'vosté 
"  du  cini|  de  ce  mois,  dont  est  aj)pel,  par  laipielle  il  est  donné 
"  acte  aux  ])arties  de  leurs  comparutions,  dires  et  l'équisitions, 
"  et  sans  avoir  é^'îird  aux  raisons  alléntjées  ])ar  le  dit  Delorme 
"  es  noms,  ordoiuié  qu'il  serait  procédé  à  la  vérification  de  la 
"  sii,niature  a])posée  au  bas  du  ]"e(,'U  donné  par  feu  Jean  Houil- 
"  lai'd  au  dit  Intimé,  sur  les  pièces  de  com])araison  rapportées 
"  ))ar  le  dit  Le\asseur,  et  à  rinst.ant  les  dits  llaudouin  et  Mo- 
"  l'cati,  a|)rès  avoir  ]>ar  eux  prêté  serment  devant  les  dites  par- 
'•  tics,  et  avoir  examiné  la  si^natiu'e  ap})o.sée  au  bas  du  dit 
"  ri'(;,u  et  celles  ai)])osécs  au  bas  îles  ])ièces  de  comparaison 
'■  ivpréseutéus,  ont  dit  (£u'ils  croient,  san.s  tlitliculté,  aprè.s  un 


"  imir  fxaiiii'ii  lies  carat'ti'ri's  de  si;,'imini-cs  i|r  <-Miii|)iiraiH(iu, 
"  lettres  par  lettres  et  liaisons,  avec  celles  ajipost'es  nii  l>as  de 
"  reeii  sur  le  livre  reprc'seiité,  <|ne  les  si;,niatures  ont  étc-  faites 
"  de' la  même  main,  ce  (pi'ils  cei'tiHent  en  lenrs  âmes  etconsci- 
"  ences  être  véritalile. 

Le  Conseil  a  nus  et  met  l'ainiellation  an  néant,  ordoinie  (|Ue 
ce  dont  est  appid  sortira  son  plein  et  entier  ell'et.  (^('mis. 
S.,  p.  :}().) 


OBLIGATION  CONDITIONNELLE. 

CoNSKII,  SIl'ÉlilKIM    Quéhec,  l4oct()lire  1 7.S7. 

Cl.AiDi:  Dkni.s,  sienr  de  IJoNNAVKNIllii:,  Appelant,  et  Hknuv 
IIh'IIK,  procui-enr  du  Uoi,  Intiiné. 

Arrêt  ciintiriiiaiit  une  i)|(ii(psiti(iii  à  une  seiitcuce  |i;ir  dériiut,  et 
(lécliarneant  l'Intimé  du  iniieinent  d'un  niiindat  par  le(|nel  il  " /iriull 
ini  ti(rii,nii  cdx  <iu'il  lui  iin-iriit  uccidi  ni  OdiiK  un.  nii/niji  i/n'il  allidt  J'<tin, 
de  puyrr  à  rAjiixtdvf  vue  yiDinnc  iViirgivl  <iii'il  lui  <l<  mit."  (l  i 

Vu  la  sentence  de  cette  /';r''(»N/r' dont  est  appel,  p;ir  lai|Uell<' 
"  l'Intimé  c-t  reçu  opposant  à  rexécution  île  la  sentencM'  par 
"défaut  contre  lui  olitenue  le  4  septenda-e  I71!>,  et  faisant 
"  droit  sur  la  dite  opposition,  le  dit  Intimé  est  déchare-é  de  la 
"  condamnation  contre  lui  prononcée  par  la  dite  .sentence, 
"  attendu  la  forme  du  liillet  ou  mandat  dont  il  saisit,  en  affii'- 
"  niant  néamiioins,  ])ar  lui,  ipie  lors(|u'il  a  fait  le  dit  liillet  ou 
"  mandat  en  faxcur  de  feu  Sr  de  P)onna\enture,  il  ne  lui  a 
"  fait  ([Ile  p;ir  ])ure  liliéralité,  et  au  cas  (pi'il  lui  fut  uri-ivé 
"  accident  de  mort  dans  le  Noyajre  (pi'il  allait  fiiire  à  la  Marti- 
"  ni(pie,  et  eiiHii  ipi'il  ne  lui  devait  ])as  la  somme  d'onze  cent 
"  (|uatre-vinn't  livres,  y  conteiuie.  "  (2) 

\'n  aussi  le  liillet  »ai  mandat  fait  par  llntimi'  le  S  dé'cendire 
I70!>,  conçu  en  ces  termes:  ".Je  pi-ie  M.ih'  l^iihn-ciissi^iriAwyv- 
"  neur  de  VActulU',  au  cas  (pi'il  m'arrivât  accident  dans  le 
"  \(iyae(' (pie  je  vais  faire  à  la  Martiniipie,  de  payer  à  .1/.  tic 
"  Hmi  miri'iil II !■{'  onze  cent  (piati'e-vin^t  livres  (pie  je  lui  dois  ;" 
le  dit  liillet  si^'uitié  au  dit  intiiiu'' dès  le  \2  septeiiilire  1720, 
et  les  autres  pièces  sui'  les(pielles  la  dite  sentence  dont  cet 
ap[)el  est  intervenue  ;  le  Conseil  a  mis  et  met  l'appellation  au 
néant:  ordomie  (|Uo  ce  dont  est  appt-l  sortira  etl'et  (Cons.  .S 
p.  31.) 

(1)  y.  iiii>  107!» ('.  ('. 

(2)   V.  nit.   I-2.U  C.  (',,  et  44S  ( ',   I'.  f. 
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REBELUON  A  JUSTICE. 

C'oNSKiL  siri'i?;iiiKUH,  (^ut''li»'c,  25  iiovrmliif  I7.'{7. 

JoSKIMI    N'olJMANI),  urciisi''  de    rt'licllioii  à   justice,  Appelant,  et 
FusC'lk.ssk  et  Phk  ('ol'UTlN,  liui.HHierH  lUîCMisuteiirs,  IntiiiH's. 

Arrêt  sur  robellioii  à  juHtict!,  iivec  iiiimùne,  (loiuiiuigis,  intérêts  et 
(lé[K>nH.  (1) 

"  Vu  la  Hetiteiice  de  la  l'févosté  (le  cette  ville  du  dix-ueut' 
"  de  ce  mois,  dont  est  ap)iel,  par  la(|Uelle  le  dit  Xol'Miaii<l  père, 
"  est  ilueiiient  atteint  et  convaincu  d'avoir  l'ait  réhellion  atix 
"  huissiers  ('lesse  et  (\)urtin,  faisant  les  fonctions  de  jeui- 
"  emploi,  de  les  avoir  empêcliésde  le  l'aire,  menacé  de  les  l'airt' 
"  soitir  il  coup  de  hâton,  s'ils  persistaient  à  vouloir  l'aire  leui' 
"  exécution,  d'avoir  le  dit  Normand  été  clierdier  une  hadie 
"  dont  il  a  porté  ini  coup  a\i  dit  Clesse,  (|ui  lui  atn-ait  ahattu 
"  l'épaule,  s'il  ne  l'avait  paré  avec  sa   main  :   potn*  ré]>aration 


•  le   (ploi,   ordoiuie    (pie  le  ( 


lit   N 


ormand  pei'e  sera  mande  en 


la  clwunbre  crim'nelle  de  la  i'révosté  au  premier  mardi,  jour 
"  d'audience,  les  ju^'es  v  étant,  pour  être  ailnionesti''  en  leui' 
"  présence,  lui  est  fait  déi'ense  (le  r(''cidivei'  ni  d'user  de  [jareilles 
"  voies  de  fait, à  peine  de  punition  corporelle,  et  est  condannié 
"  en  cent  livres  de  donmia^'es  et  int(''rèts  envei's  les  ditsl'lesse 
"  et  C'ourtin,  eu  (|uin/e  livres  d'aïuiK^ne  applicalile  aux  pau- 
"  vi-tîs  de  rh('i|)ital  eénéral  de  cette  ville,  et  aux  dépens  du 
"  procès,  li(pii(lés  à  (|uarante-se})t  livres  treize  sols,  ce  (pli  sera 
"  exécuté  pai'  emprisonnement  di'  sa  persoime,  et  (pie  le 
"  jui;ement  sera  lu,  puMié  et  atliché  dans  les  carrel"(mrs  de  la 
"  haute  et  basse  \  ille,  atin  ipie  personiu'  n'en  ififnore." 

Le  (\)nseil  a  mis  et  met  rap])i'llation  et  ce  au  nt'ant,  émeii- 
dant  pour  les  cas  résultants  du  pi'oci's,  enjoint  au  dit  Ai)pe!ant. 
d'être  à  l'avenii'  plus  circonspect,  le  condannie  en  (piinze  livres 
d'anuKaie  a])plical»le  à  rii(')pital  ^^énéral  de  cette  ville,  en  ti'ente 
livres  de   (l(/nnuam's   et  intérêts   envers  les    hitimés:    lui  l'ait 


(léf(>i 


>se  de  i-ecidncr  sous  i)lus   <frande   i)enie 


1' 


(( 


on. 


li'l 


0  )  V.  mis.  i)  el  'l-2i:i  (.'.  (.'. 
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HURMITOTEN. 

("ONSKII.  SlI-KllIKIMl,  (.^UC'Ik'C,  7  juillet  I7;}8. 

Nicolas  JioissKAi.^MctHtT,  ApiK'lnnt.i-t  Maimk-Annk  Himikht, 
v.'tivi'  Ijxorur,  it  Makik  IU;ni';  Fhkuot,  veuve  (^ikkv, 
Iiitiiiu't's. 

Arrêt  ail  siiji't  d'ini  iimr  de  <t''|iariiti(iii.  (1) 

"  Vu  lu  st'Utt'Uce  (le  ccttf  l'iévc  >st(''  ilu  cilHi  ilt'  ('<•  luois,  (lotit 
'•  est  jippel,  jiiU-  lii(|Uflle  li-  dit  Appi'liuit  l'st  louvoyé  (le  sa 
"  (U'IliaUilr. 

Lt'  Cunseil  a  mis  et  nu't  liippts'.ilM'ii  <'t  (•('  au  iiéaut,  (Mueu- 
(huit,  oi-dounc  (juc  les  lutinu'es  seront  tcinu'S  île  t'ouiiiii-  neuf 
polices  lie  teiiiiiu  pour  J'cMliticatioii  du  uiur  «le  séparation  de 
trois  pieds  doux  pouces  dV'paisscur  (|ue  le  dit  Appelant  entend 
l'aire  construire,  et  de  eontrilnier  à  l'éditication  d'icelui  à  pro- 
portion de  la  lar^^'enr  des  dits  ne. il'  pouces,  jusipi'à  la  hauteur 
de  dix  piedH  seulement.  {('<iii.  N.,  [).  'VA.) 


m 


TUTELLE. 

("oN'sKiL  sri'KUiKiit,  (^)uél)ec,  22  février  1740. 

Loils  FoitNKL,  néjrociant,  .Appelant  de  l'acte  éman»'  delà  l'ré- 
vosté  de  cette  ville  du  22  janvier  dernier,  jmr  li(pud  il  t^st 
nonniié  tuteur  ("/  Imr  aux  enfants  mineurs  issus  du 
mariaire  de  Fjo\iis  (  iosselin  et  de  feue  Mar<ruerite  Duroi, 
attendu  l'ahsence  du  dit  (  losselin  de  cette  colonie,  et  Mtre 
Kn.STACHE  LANoriLLIKI!  DK  HoiSCLER  au  iiom  et  connue 
ayant  é])ousé  dame  Marguerite  Duroi,  Intimé. 

Tuteur  ilt''cluui;t''  de  tutelle  à  cjiuse  i|u'il  a  ciuii  eutuuts  vivauts.  (L') 

Vu  le  ditactt!  du  Joiu',  \  inirt-deiLK  janvitM-  dernier,"  h;  Con- 
.seil  a  mis  et  met  l'appellation  et  ce  au  néant,  émendant,  a 
décharp'  le  dit  Kornel  de  la  dite  tuttdle,  attendu  (ju'il  a  cin(( 
enfants  vivants;  en  consécpionce,  ord(mne  (|u'il  sera  procédé 
à  une  nouvelle  élection  <le  tuteur  en  la  manière  accoutumée. 
{<hn.  S.,  p.  3().) 

(Il   V.  iul.  .VJOC.  C. 
(2)   V.  art.  -.'77  (,'.  C.      ■ 
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CURE. 

CoN.SEIL  .SUI'ÉIUEIIK,  Québec,  14  novembre  1740. 

LduI.s  Franv<JIS  Soupiran,  prêtre  inissionnaire  au  Château- 
Richer,  Appelant,  et  RocJER  Lechasseur,  prêtre  de  ce 
diocèse,  Intimé. 

Arrêt  relativement  à  deux  curés  réclamant  la  cure  du  ('liAteau-Kicher. 

Vu  la  sentence  de  cette  Prévosté,  dont  est  appel,  par 
laciuelle,  attendu  (|u'il  n'est  apparu  aucune  démi.ssion  de  la 
part  du  dit  Intimé,  il  est  maintenu  dans  la  po.sscssion  et 
jouissance  de  la  cun;  de  la  dite  pa;..isse  de  la  Visitation  du 
Château-Riclier,  de  hujuelle  il  a  été  bien  et  canoniiiuement 
pourvu  par  ses  provisions  du  •'}  févriei-  1 72iS,  duement  insiimées  : 
et  à  cet  etiet  ordonné  (pie  dans  (piinzaine  du  jour  de  la  signi- 
fication de  la  dite  sentence  le  dit  Appelant  sera  tenvi  de  se 
retirer  de  la  dite  cure,  et  d'en  laisser  la  libre  po.sse.ssion  et 
jouissance  au  dit  Intimé,  sous  les  peines  portées  par  l'ordon- 
nance ;  les  dépens  néamnoins  compensés,  etc. 

Vu  aussi  copie  coUationnée  des  provisions  di;  la  cure  de 
Notre-Dame  de  la  V^isitation  du  Châttïau-Richer  accoi'dées  au 
dit  Intimé  le  3  février  172(S,  ensuite  des(pielles  est  l'acte  de 
))rise  de  possession  de  la  dite  cure,  en  date  du  neuf  du  dit 
mois  de  février,  les  dites  provisions  insinuées  pai'  Mtre  Bar- 
bel,  greffier  de  l'officialité,  le  (i  mars  de  la  dite  année  1728, 
cnsend)lti  le  dit  acte  de  prise  de  possession,  la  dite  collation, 
en  date  du  2<S  octobre  dei'nier,  signée  Mouisset,  le  tout  signifié 
à  la  re(juête  du  dit  Intimé  a\i  dit  Appelant,  le  .'il  du  dit  mois, 
le  nianclementdu  sieur  Miniac,  ai'clndiacre  et  vicaire  général  de 
ce  <liocèse,  au  dit  Intimé,  du  22  du  dit  n)ois,  et  les  délibérations 
du  cha])itre  de  la  catliédrale  de  cette  ville,  en  date  >ies  22, 
24  et  27  du  dit  mois  d'octobi'edeiiiier,  ouies  les  parties  compa- 
rantes, ensend)le  le  procureur  général  du  Roi  ;  le  Conseil  a 
uns  et  met  l'appellation  au  néant,  éinen<lant,  a  renvoyé  le  dit 
sieur  Lechasseur  de  sa  demande.  {CunK.  S.,  p.  88.) 


DK   LA    r'UOVINCE   DE  yUÉHEC. 
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APPEL  COHHC  O'ABnS.-MiRUOE. 

Conseil  sui'ÉKiEUH,  Québec,  12  juin  1741. 

Makie-Ann'E  Baudol^in  Vve  Rouville,  Appelante  cc^mme 
d'abus  (lu  mariage  de  son  fils  mineur,  et  le  Su  de  Rou- 
ville, mineur,  la  Dlle  Axdhiî  et  le  .Sii  AnduK:  Delekjne, 
lieutenant-général.  Intimés. 

Pro(:^'(lure.s  pour  abus  duus  la  célébration  d'un  mariage. 

Le  Conseil  a  re(;u  et  re(,'oit  le  procureur  général  du  Roi  Ap- 
pelant comme  d'abus  de  la  dispense  des  trois  bancs  accordée 
pai'  le  dit  vicaire  général  du  diocèse  de  cette  ville,  au  dit 
sieur  de  Rouville,  mineur,  pour  épouser  la  Délie  André,  tille 
majeure,  tient  le  dit  a])pel  pour  bien  relevé,  et  faisant  droit 
tant  sur  icelui  (|Ue  celui  de  la  dame  veuve  de  Rouvillt\  mère 
e*^  *  ''rice  du  dit  Sr  de  Rouville,  mineur,  de  la  célébration  du 


dit  Ui'.riage,  dit  (|u'il  a  été  mal,  inillement  et  altusivenuiut 
procédé  et  célébré;  déclare  le  dit  mariage  non  valablement 
contracté,  t'ait  défense  au  dit  Sr  dt;  Rouville  et  à  la  dite  Dlle 
André  de  prendre  la  (jualité  de  mari  et  de  fennne,  et  de  se 
hanter  et  fi'é(|uenter  sous  l»!S  peines  ilo  droit  ;  déboute  les  dits 
Sr  et  Délie  Andiv  de  leui'  demande  en  réparation  pijrtét'  tant 
|)ar  leur  retjuéte  du  deux  de  ce  mois  (jue  par  leur  acte  du  sept 
de  ce  ilit  mois  de  l'estriction  de  In  dite  requête,  et  les  condamne 
solidairement  en  tous  les  dépens  de  la  plainte  et  appel  comme 
d'abus  envers  la  dite  Dame  de  Rouville  ;  faisant  droit  stu"  le 
réquisitoii'e  du  dit  procureur  général  du  Roi,  fait  défense  à 
tous  notaires  de  pas.ser  des  contrats  «le  mariage  île  mineurs, 
([Ue  les  dits  mineurs  ne  soient  duement  a.ssistés  et  autori.sés 
<le  leurs  pères,  mères,  tuteurs  et  curateurs,  (jui  signeront  aux 
dits  contrats,  ou  (lu'eii  vertu  de  procuration  en  bonne  et  <lue 
forme  <les  dits  j^ères,  mères,  tuteurs  ou  curateurs,  dont  la  mi- 
nute ou  expédition  demeurera  anexée  au  dit  contrat,  sans  pou- 
voir par  les  dits  notaii'es  recevoir  seulement  ni  la  déclaration 
des  dits  mineurs  de  se  porter  fort  de  leurs  dits  pères,  mères, 
tuteurs  ou  cui'ateurs,  ni  leur  promesse  de  leur  faire  agréer, 
approuver  et  i-atifier  le  ilit  contrat  de  mariage  (1),  enjoint  au 
vicaire  général  du  diocèse  de  ct'tte  ville  et  à  tous  autres 
vicaires  généraux  d'ob,server  les  oi'donnances  et  constitutions 
canoniijues  concernant  la  pul)lication  et  «lispense  des  lians, 
la(|Uelle  dispens((  ne  ])ourra  êti'e  accoi'dée  ])our  marier  des  mi- 
neurs, sans  le  consentement  des  pères  et  mèi'es,  tuteurs  ou  cu- 
lateurs,  ou  (ju'il  n'y  ait  un  jugenKiiit  rendu  en  comiaissance 
de  cau.se  sur  les  oppositions,  ou  défaut  de  consentement  des 
dits  |)ères  et  mères,  tuteurs  ou  curateurs  (2),  enjoint   pareille- 

(1)  V.  art.  1  !!)(.'.  C. 

(2)  V.  ivit.  .->7,  .-).S,  !.•{(»,  LSI,  13'2,  L'«  et  L'U  C.  ('. 
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iiK'iit  à  tous  curés  et  prêtres  tant  si'Ciilit'rs  (jiu-  ir^^uliors  ilo 
Diîiniucr  clans  les  actes  de  célél)rati()n  de  mariage  si  les  con- 
tractants sont  entants  de  famille,  en  tutelle  ou  cui'atelle,  ou  en 
la  puissance  d'autrui,  d'y  énoncer  pareillement  les  consente- 
ments de  l(!Urs  pères  et  mères,  tuteurs  ou  curateurs,  ou  juge- 
ments rendus  sur  les  dites  oppositictns,  ou  défaut  de  consente- 
ment, et  d'y  faire  appeler  et  assister,  non  pas  seulement  deux 
témoins,  mais  (piatre  témoins,  suivant  les  ordonnances,  édits, 
déclarations  et  règlements  (1),  or<loinie  (pien  conformité  des 
articles  VIII  et  IX  de  la  déclaration  <lu  Roi  <lu  !)  avril  17.S() 
les  actes  de  céléljration  le  mariage  sei'ont  inscrits  sur  les  re- 
gistres de  l'église  paroissiale  du  lieu  où  le  mariage  sera  célé- 
bré, et  en  cas  (pu^  pour  des  causes  justes  et  légitimes  il  ait  été 
permis  de  le  célél)rer  dans  une  autre  église,  ou  clia|)elle,  les 
registres  de  la  paroisse  dans  l'étendue  de  hupielle  la  dite 
église  ou  chapelle  seront  situées,  seront  ap))oi'tés  lors  de  la 
célébration  du  mariage  pour  y  être  l'acte  de  la,  dite  célébra- 
tion inscrit;  fait  défense  d'écrii'e  et  signei',  en  aucun  cas,  les 
dits  actes  de  célébration,  sui'  «les  feuilles  volantes  (2)  à  peine 
d'être  pi'océdé  extraordinairement  contre  le  curé  et  aut'-c 
prêtre  (pli  aurait  fait  les  dits  actes,  les(|uels  seront  condanuK's 
en  t(dle  amende,  ou  auti'e  plus  grande  j)eine  t|u'il  appartien- 
dra, suivant  l'exigence  des  cas,  et  à  i)eine  contre  les  conti'ac- 
taiits  de  déchéance  de  tous  les  avantages  et  conventions  por- 
tés par  le  contrat  de  mariage,  ou  autres  actes,  même  de  ])ri- 
A'ation  d'efiets  civils,  s'il  y  écliet;  et  sera  le  présent  arrest  In 
et  publié,  l'audience  ti'iiaiite,  et  enregistré  aux  gi'ettes  de  la 
l'révosté  de  cette  ville  et  des  juridictions  «les  Trois-Hivièi'es 
et  de  Montréal  ;  enjoint  aux  substituts  du  procureur  général 
«lu  Roi  d'i-ii  certifier  le  Conseil  «lans  les  délais  «irdinaires. 
{('on.  S.,  )).  +0.) 

RENTE    CONSTITUEE. 

Conseil  sri'KiiiEru,  (^>uébec,  21  ii«i\cmbre  1741. 

Jean  Ci.AIDE  LoUET,  tils,  Apiu-hint  «le  sentenc<'  (■ntr«'  M  AIME 
Lisse  veuve  Daxaine,  et  Anne  Moiîin  m-unc  L«»ri;'i', 
Intiméi'. 

Arri'l  cou  lirm  lit  if  d'il  ne  .sentence  jiortiint  r«'nilinnrscni«'iit  d'une  se  lUi  me 
«•(instiUu'e  ïau{i'  di'  jniicineiit  d«'  lii  renti'.  ('.'>> 

"\n   la   sentence   de  la  Prév«)sté   «le  cetti'    ville  «lu  «lix-sept 
"«l'octobre  dernier,  dont  est  appel,  la  «lite   \«'U\f  L«>uet  «-t    le 

(I)  V.  iut.  M  et  (m  ce. 

|'2)  V.  ail.  .'1!»  ul  suivants  ( '.  C. 
(■A)   y.  ail.  I7!M»C.  (". 


|)K    l,A    l>H()VINCK    1)K   (^UKUEO. 
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"  (lit  Appelant  sont  ciindaniiiés  à  payer  à  la  dite  Intimée,  la 
"  .suni?ue  lie  trois  cent  soixante-dix-sept  livres,  (ju'ils  doivent, 
"  pi  )ur  ai'i'érai:feH  de  rente  de  la  sonnut;  de  deux  mille  (juati'e  cents 
"  livres  de  principal  portée  en  leur  reconnaissance  desl  1  novem- 
"  bre  1789  et  1740, et  faute  par  eux  de  payerlesditaarrérageMile 
"  rente  échus,  condamnés  au  rendxuirsement  de  la  dite  somme 
"  de  deux  mille  ([uatre  cents  livres  de  principal,  et  aux  intérêts 
"  d'icelle  du  jou>'  de  la  demande,  jus(|U  a  l'actuel  payement." 

Le  Conseil  a  mis  et  met  l'application  au  néant,  ordonne  que 
ce  dont  est  appel  sortira  son  plein  et  entier  effet.  {Cou.  S.,  p.  41.) 


PROCEDURE.-ACTION.-PROCURATION. 

CoxsEiL  si'P1^;rieuk,  Québec,  17  octobre  1742. 

Ji;.\\  Ukhafx  M.\rtei.  de  Belleville,  stipulant  par  le  SrJean 
Dumont,  .son  ])rocui'eur  l'imdé,  Appelant,  et  Michel 
PETKIMon/l',  Intimé. 

.Vrrrt  (It'clitnnit  les  pouvoirs  d<;  l'.Vnpelant  .suflisaiits  pour  pour.siiivre 
l'action,  et  renvoie  le.s  parties  en  la   rrévosté  pour  l'aire  droit  au  l'omis. 


UIK 
•  i:'l', 


"  Vu  la  sentence  rendue  en  la  Prévosté  de  cette  ville  le  dix 
"  de  ee  mois,  dont  est  appel,  ))ai' bupielle,  attendu  q\u\  les  Srs 
"  Dumont  et  Nouette  ne  sont  point  fondés  de  pouvoir  spécial 

"  pour  former  aucune  action  contre  le  dit  Petriniimlt,  l'Intimé 

'  est  renvoyé  île  l'action  contre  \n\  intentée." 

Vu  aussi  le  compte  d'arbitrage  ensuite  duquel  est  la  .sen- 
tence arliitrale  ilu  25  septend)re  1740,  et  l'arrest  du  dernier 
octobi'e  au  dit  an,  enHend)le  la  procuration  passée  devant 
Rii^eot,  notaii'e,  et  témoins,  le  onze  juillet  dernier:  le  Con.seil 
a  mis  et  met  l'appellation  et  ce  au  néant,  émendaut,  a  déclaré 
les  jxiuvoirs  du  dit  sieur  Dumont  suffisants,  en  con.sé(iuence 
a  renvoyé  les  parties  sur  le  fonds  en  la  Prévosté  de  cette  ville 
poiu'  y  être  fait  droit  ainsi  qu'il  ai)parfciendra  ;  sauf  l'appel  au 
conseil,  si  le  cas  y  échet.  {Gon.  H.,  p.  44.) 

(I)  V.  iut.  HIC.  F.  c. 
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ItAlM'OUTS  JUDICIAIRES    RÉVISÉS 


TUTELLE. 

Conseil  sui'I^:rieur,  Quélioc,  1!)  novemlx-e  1742. 

Jean  Valin,  tuteur  iioinuié  à  Charlotte  Durkbi'il,  fillo 
mineure,  Appelant,  et  Joseph  Delorme,  subrogé  tuteur 
<le  la  ilite  mineure.  Intimé. 

Tutt^lle  (K'clar^'e  nulle,  le  tuteur  n'ayant  point  é'  '•  appelé  à  l'assemblée, 
et  il  cause  en  outre  (ju'il  a  six  enfants  vivants.  (1) 

"  Vu  la  sentence  de  cette  Prévosté  <lu  neuf  »le  ce  moi.s,  dont 
"  est  ii]:)])el,  par  hupielle  il  est  oi'donné,  .sans  avoir  é^ard  à  la 
"  défense  du  dit  Appelant,  (pxe,  conformément  à  l'acte  do 
"  tutelle,  il  demeui'era  tutmir  à  la  dite  miiunire  Dultreuil,  et 
"  (pie  la  dite  tutelle  coiuTa  à  .ses  ri.scjues  du  jour  delà  nomina- 
"  tion  faite  de  sa  personn(\" 

Le  Con.seil  a  mis  et  met  l'appellation  et  ce  au  néant,  émen- 
dant,  a  déclaré  l'acte  de  nomination  de  tutelle  mil,  le  dit 
Valin  ayant  été  nommé  tuteur  ])arle  dit  acte,  .sans  avoir  été 
[)]vsent  ni  assigné  ;  ordonne  (pi'il  sera  procédé  à  une  nouvelle 
élection  de  tuteur  à  la  dite  mineure,  .sans  (pie  les  officiers 
de  la  l^révosté  de  cette  ville  puissent  exi<rer  aucun  n(Mivel 
émolument,  à  bupielle  éh.'ction  le  dit  Valiîi  pourra  être  appelé, 
mais  ne  pourra  être  nommé  tuteur,  attendu  (pi'il  a  six  en- 
tants vivants  :  dépens  compensés.  (Conx.  >S.,  p.  45.) 


INJURE  ECRITE. -REPARATION  D'HONNEUR. 

Con.seil  supérieur,  Québec,  22  avril  174.S. 

Ai(irsTiN  SiMARD,  Appelant,  et  Michel  Cotton,  Intimé. 

Arri't  ciiuliriiiant  inie  sentence  pour  réparation  (l'iionneiu'.  (2) 

"  Vu  la  senteiiee  rendue  en  cette  Hrévosté  le  vino-t  de  mars 
"  derniei',  dont  est  appel,  pai- la(pielle,  ayant  i''pird  à  la  deman- 
"  de  incidente  du  dit  Intimé,  poi'tée  pai-  .ses  défenses,  le  dit 
"  Ap])elaut  est  condamné  à  faire  au  dit  Intimé  une  i'é|)aratiou 
"  d'iioinieur.  en  pr(''seneo  de  telles  persoimes  (pi'il  voudi'a clioi- 
"  sir,  connue  il  reconnaît  le  dit  Intimé  poui'  jiei'sonne  de  bien 
"  et  d'bonneur,  et  non  taché  de  l'injure  dont  il  l'a  accusé,  et  ci^ 
"  par-devant  Mtre  Vaucoui-t,  notaii'c.dont  il  sera  dressé  acte, et 
"  en  l'étude  du(piel  le  dit  ApjH'lant  .sera  temi  de  eom[)aroirH 
"  la  première  sonnnation  (pii  lui  en  .sera  faite,  sous  telles  peines 
"  qu'il  appartiendra;   o)'doiHi(''  (|ue  les  tei'mes  injurieux  [)ortés 

(1)  V.  art.  272  et  277  C.  C. 

(2)  V.  art.  lO."),*?  ut  1005  C.  C. 
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"  tant  «liuis  la  i-i'()uête  <ln  <lit  Appelant  que  «lans  ses  aiitrcH 
"  écrits  seront  rayés  et  liiftë.s,  est  t'ait  défense  au  dit  Ai)]H'lant 
"  de  phis  à  l'avenir  récidiver  sous  les  peines  de  droit:  et  pour 
"  la  ealonniieuse  accusation  par  lui  formée  contre  le  dit  Intimé, 
"  le  dit  Appelant  est  condamné  en  vingt  livi'es  d'amende,  ap- 
"  plicaliles  aux  sceurs  «le  la  (;ongir<,'ation  de  cette  ville  :  or- 
"  donné  (pie  la  dite  sentence  sei'a  lue,  publiée,  et  at)^'-hée  ès- 
"  lieux  ordinaires." 

Le  Conseil  a  mis  et  met  l'appellation  au  néant,  oi'donne  que 
ce  dont  est  appel  soi'tira  eft'et,  et  cependant  a  modéi-é  l'anuMide 
dv  vin<,'t  livres  à  ti'ois  livres,  {(^tm.  S.,  p.  45.) 


TIERS-SÂISIE.-NANTISSEHENT. 

Conseil  si.'i'KKiEiR,  Québec,  12  Juin  1743. 

Kl.lz.AHEI'Il    I'kat,  femme  de    MEHCrEU,  absent,  Appelante,  et 
Michel  Pethimoult,  négociant.  Intimé. 

.\rri"t  qui  (li'clia !•<;('  un  tier.s-siUHi  cfiudiiuiné  par  (lôfaut  cnuuue  délti- 
tour  ])erH()in)el  (1)  et  ordonne  la  vente  d'effet.';  donné.s  l'ii  nantissement. 

"  Vu  la  sentence  n^idue  en  cette  Prévosté  le  tro\y  de  mai 
"  dernier,  dont  est  a))pel,  pai'  huptelle  l'Appelante,  faute  par 
"  elle  d'être  venue  faire  à  l'audience  l'affirmation  (pielle  était 
"  tenue  de  faire  sui'  la  saisie  faite  enti'e  ses  uuiins  stir  le  sieur 
"  Nouette,  est  déclarée  débitrice  des  causes  de  la  saisie,  et 
"  comme  telle  ct)ndamnée  à  payer  à  l'Intimé  la  sonnne  de  (piati'e 
"  cent  soixante-dix  livi'es  quatoi'ze  sols  un  denier." 

Le  Conseil,  en  émendant,  a  donné  acte  à  l'Intimé  <le  la  décla- 
ration de  rA])])elante  par  écrit  du  onze  de  ce  ])i'ési!nt  mois  et 
d'elle  signée,  de  la  somme  de  (piatre  cent  cinij  livres  à  elle, 
due  pai-  le  dit  Noui'tte,  et  des  bardes  et  effets  qu'elle  a  à  lui 
appartenant,  en  nantissement  de  la  dite  sonnne,  consi.sta;it  en 
(suit  désignation  des  etlets)  ;  et  ajnvs  ([ue  l'Appelante  a  affir- 
mé, par-devant  le  Conseil,  la  dite  <léelaration  véritable,  icell»! 
])arapliée,  ne  ni rUinr  :  ordonne  le  Conseil,  «pie  les  dits  liar«les 
et  effets,  recoiuuis  pris  eu  nantissement  par  l'ApjK'lante,  seront 
N'endus  en  la  manit'i'e  acc«n]tumt''e,  le  «lit  Ncaiette,  «)U  son 
clerc,  présent  (»u  duement  appelé  (2);  et  ])« air  faire  déclarer 
la  «lite  saisie  b«)nne  et  vaUdile  avec  le  «lit  N«)Uette,  et  voir 
«n'donner  avec  lui  la  vente  et  délivrance  des  «leniers  en  pro- 
venant, a  renvoyé  l«'s   ])arties  en  la  Prévosté.    (Cou.  S.,  ]i.  4(i. ) 


■A 


■  M 
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(1)  V.  ait.  (L'4  ('.  1'.  V. 

(2)  V.  art.  H(;i  C.  ('. 
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BAIL.— CAUTIONNEMENT. 


Conseil  sri'iîHiEi'R,  Québec,  3  août  1744. 

JosEi'H    FoHTIEH,  tV'i'inier,  Apjx'lant,  et   Jacc^UKS   (JorUDEAr, 
SL'i^iK'ur,  etc..  Intimé. 

Arre.st  ijiii  (lt''('liiir}:o  de  fi)iin\ir  caution  sur  un  Imil  il  ItTuie,  telle  ((n'or- 
donnée par  sentence. 

"  Vu  la  scntcnee  i-eiidue  eu  la  Prévosté  de  cette  ville  le  «i|ua- 
"  tofze  "le  juillet  (ieruicr  dont  est  a])pel,  par  hKiuelle  il  est  or- 
"  donné  (|ue  le  bail  t'ait  eiitiv  les  parties,  passé  devant  l'icliet, 
"  uotaiie,  le  (piinze  avril  dernier,  sera  exécuté  selon  sa  forme 
'■  et  teneur  ;  et  ayant  é^ard  à  la  demande  du  dit  Intimé,  or- 
"  donne  (pie  It;  dit  Appi-lant,  poui'  jouir  de  l'etlét  du  dit  bail. 
"  .sera  tenu  dans  huitaine  pour  tout  délai,  de  donner  bonne 
"  et  suffisante  caution  jiour  sûreté  du  contenu  au  dit  bail, 
"  hupielle  caution  il  présentei'a  au  greffé  delà  Prévosté, sinon, 
"  et  le  dit  temps  passé,  sans  ([u'il  .soit  l)esoin  d'autre  ju<i;ement, 
"  permis  au  dit  sieur  (Jourdeau  de  rentrei'  dans  la  po.ssession 
■■  et  jouissance  de  la  terre  par  lui  affermée,  d'autant  <iue  c'est 
"  lui  qui  a  fourni  les  lalxairs  et  semences  ;  à  l'effet  de  quoi  le 
"  dit  bail  sera  résilié,  le  dit  Appelant  condannié,  en  c«"  qu'il 
"  présente  la  dite  caution,  à  remetti'e  ati  dit  Ii'i"  .uissitôt 
'■  api'ès  la  i(''colte  di.\  minots  de  blé,  pour  sa  nu  iv-  de  la  se- 
mence, six  minots  et  demi  de  pois,  comme  aussi  à  rendre 
'■  (|uatre-vin<,'t-deux  livres  de  faiine,  tpiator/.e  livres  de  lai'd, 
'•  une  marmite  <le  fer,  deux  ])aii-es  de  traits,  une  p  au  de  Imip 
'•  marin  tannée,  et  une  bai'ri(|u"e  vide,  ou  à  lui  payer,  pour  la 
"  valeui'  de  toutes  ces  choses,  la  .somme  de  (|uatre-vine^t-ti'ei7.e 
"  livres  :  est  fait  défense  au  <lit  Appelant  de  ])lus  à  l'avenir  se 
"  servir  de  mauvais  termes  injtu-ieux,iu  maltraiter  le  ditlutimé, 
"  .sous  peine  d'amende  arbitraire  et  <le  [)lus  grande  peine,  si  le 
"  cas  y  échet. 

Le  Conseil  a  mis  »'t  met  l'appellaticm  et  ce  au  néant,  en  ce 
(pie  rA[)])eIant  est  condamné  à  donner  caution,  et  faute  par 
lui  de  la  iloimer,  (pie  le  dit  bail  sera  i-ésilîé,  émendatit,  <piant  à 
ce,  a  dél)outé  l'Intimé  de  sa  demande  de  caution,  ordonne  (pie 
le  dit  bail  sera  exécuté  selon  sa  forme  et  teneur  :  après  avoii- 
pris  de  l'Intimé  l'affirmation  à  lui  déférée  par  l'Appelant 
(pi'il  n  a  ])oint  re(;u  les  articles  (•ontesti''s  par  le  dit  Appelant, 
condamne  purement  et  sinq)lement  le  dit  Ap[)elaiit  à  remettre 
au  dit  Intimé,  aiissit(''>t  après  la  récolte  les  dix  minots  de  blé, 
les  six  minots  et  demi  d'avoine,  le  demi-minot  de  pois,  (juatre- 
vingt-deux  livres  de  farine,  i,uator/,e  livres  de  lard,  une  mar- 
mite de  fei-,  deux  paires  de  traits,  une  peau  de  loup  marin 
taimée,  et  une  bai-ri(pie  vide,  ou  à  lui  en  jiayer  pour  la  valeur, 
la  .soiiune  de  (piatre-vingt-tre>/e  livres,  la  dite  sentence  au  ré- 
sidu sortissant  effet.  (Con.  S.,  p.  47.) 
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VEMTE— GARANTIE. 

Conseil  suPi^iiUErii,  Quélu-c, .'}  août  1744. 

PlEUKK  TunlIIEH  DEZAl'XIElt,  lu''^'(K'iailt,  Appelant,  et  lloHEK'l' 
l)t'(iAlîl),  iiéi,ft)ciant  à  Kkucii,  sti])ulaiit  poui'  lui  les  sieurs 
Havy  et  LetV'Viv,  Intimé. 

Arrcst  coiifiriiiatif  (riuii"  scntcnci'  de  (léponillciueiit,  de  fiuti 


arcluuidises  einnyées  d' l''iir(i|)e,  et   <iui  déclare  (|ti( 


iiarcliaiiil  i|in 


aehète  de.s  marchandises  doit,  Iiirs  de  la  livraisnii,  et  a])rès  les  avoir  ilé- 
hallées,  en  faire  la  vérilicatidii,  et  ne  jjas  attendre  lon^rtemiis  après  pour 
1rs  examiner.  (1  ) 

Vu  la  scutouL'c  rcnîlue  en  cette  Prévosté  le  15  déeenilu-e 
l7-"{!»,  ilunt  est  appel,  eoueue  en  ces  ternies,  "nous,  après  avoir  • 
"  fait  tunlt'pouillenu'ut  i-xaet  de  la  facture  des  luarehandises 
'•  envoyées  ])ar  le  dit  sietir  l)u<fai-d  aux  sieurs  Dezaunier  et 
"  Hrouaifue,  en  l'année  17-S7,  ainsi  (pie  de  celles  des  iiiai'chan- 
"  dises  envoyées  en  ce  pays,  la  dite  année  17.'^7,par  les  sieurs 
"  Pacatid  et  Veyssière,  par  le(|Uel  dépouillement  il  j^araît  (pie 
"  plusieurs  articles  conijn'is  dans  les  dites  factures  ne  se  rap- 
"  portent  pas  tout  à  fait  pour  les  prix  les  uns  aux  îiutres, 
"  (pioiipie  les  (pialités  de  marchandises  y  contenues  parais.sent 
"  êti'e  la  méiiu'  chose,  ayant  l'econnu  par  cette  véritication 
"  (pi'il  y  a  un  nondne  d'articles  ])oités  dans  la  facture  des 
"  ert'ets  envoyés  aux  dits  sieurs  Dezaunier  et  Hi'ouat^ue  par 
"  le  ditsieur  Dui^ard  (pli  ne  se  trouvent  pas  dans  ceux  des  dits 
"  Srs  Pacaud  et  Veyssière,  et  ayant  aussi  fait  attention  tju'il 
"  y  a  (|uel(pies  marchandises  portées  dans  la  factui'e  du  Sr 
"  Diioard  de  (piehpie  chose  ])lus  chère  (pie  celles  port(''es  dans 
"  les  factures  des  dits  Srs  Pacaud  et  Veyssière,  (pioi(prelles 
'■  paraissent  de  même  (pialité,  et  (ju'il  y  en  a  aussi  d'autres 
"  portées  à  meilleur  marché  dans  hi  facture  du  sieur  ])u<;ard 
"  et  cel'es  portées  pai-  la  facture  des  dits  Si's  Pacaud  et  Veys- 
"  sière,  nous  ordonnons  (pie  tous  les  eti'ets  (pli  sont  portés 
•  dans  la  facture  du  dit  Sr  l)u<fard  (|ui  ont  été  envoyés  aux 
■•  dits  Srs  Dezîuinier  et  Brouat^'iie  en  I7.'i7,  et  (pi'ils  ont  re(;us, 
dont  semlilahles  et  ])areils  effets  ne  si;  trouvent  ])as  dans  les 


faetu 


res  (les  marc 


hand 


ises  euv(»vees    la    même   année 


17:{( 


"  par  les  dits  Srs  Pacaud  et  Vey.s,sière,  le  prix  des  dits  etlets 
"  de  l'envoi  du  Sr  I)uiL;'ai-d  soit  payé  pai'  les  dits  Srs  Dezati- 
'■  luer  et  Hrouai;-ue  aux  Srs  Havy  et  Lefêvre  stipulants  poiii- 
■  le  dit  Sr  Duefjird  de  la  manière  et  ainsi  (pi'ils  sont  poit(''s  dans 
'■  la  fîU'ture  du  dit  Sr  Duo-ai-d,  sans  aucune  dimunition  ;  ayant 
'■  été  lihre  aux  dits  Srs  Dezaunier  et  l^rouaouc  lors  de  la  livrai- 
"  son  des  dits  effets,  a])r('s  les  avoir  déhallés,  de  faiiv  telle  vé- 

(ll   V.  art.    LVJ.'lct   \,rM){\  ('. 
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l'itîc'îitioii  (|u'ils  unniii'iit  ju^(''(^  à  propos  sur  les  pi'ix  ot  <|im- 
litc's,  t'ux  seuls  t'tfiut  int(''r<'ss(''s  à  cette  vt'rificatioii 


prix, 

n'ayant  pas  (lu  attendre,  (•oiniiie  ils  ont  fait,  depuis  un  an 
après  la  li\i"aison,  et  (piils  eussent  vendu  les  dites  marchan- 
dises, de  faii'e  les  demandes  <|u'ils  t'ont  aujourd'hui,  et  cela 
avec  d'autant  plus  de  i-aison  (|u'il  ne  se  trouve  point  de  pa- 
reilles mairhandises  diuis  les  factui'cs  des  dits  Srs  Pacaud 
et  Veyssière  ;  et  connue  pai"  le  dé[)ouillement  qui  a  été  fait, 
ainsi  (pi'on  vient  de  le  (lire,  des  factures  des  dits  Srs  Du- 
pird,  Pacaud  et  Veyssière,  il  se  trouve  une  ditiërencre  sur 
les  mai'chandises  portées  en  ictdles,  (pioi(|Uelles  soient  spé- 
cifiées de  même  espèce  et  (piaJité  île  la  sonune  de  (piatre 
cent  cin(|uante-cin(|  livres  deux  sols  rpiatre  deniers,  sur  plu- 
sieurs articles  portés  ])lus  cher  sui'  la  facture  du  dit  Si'  |)u- 
pird,  (|Ue  sur  celles  des  <lits  Srs  Pacaud  et  Veyssière  ipii 
doivent  en  fixer  le  prix,  en  consécpience  du  traité  fait 
])ar  les  pai'ties,  dont  est  fait  mention  ci-devant,  nous 
ordonnons  (jue  le  dit  Sr  Du^ard,  stipulant  ))our  lui  les 
dits  Srs  Havy  et  Lefêviv  tiendront  compte  aux  dîls  Si's 
J)ezaunier  et  Brouat^nie  de  la  iliti'  sonnne  de  (piatre  cent 
cijKpiante-ciiKi  livres  deux  sols  (piatre  deniers,  sur  celle  de 
deux  mille  sept  cent  (piatre-vin^t-six  livres  ipiatorze  sols 
(juatre  deniers,  ipie  les  dits  Srs  ])eza\inier  et  Broua^ue 
doivent  au  dit  Sr  Du<;ard  stipulant  pour  lui,  comme  dit  est, 


les  dits  Srs  Havy  et  Lefêvre  ;  en  consé(pience  de 


CJU( 


)i,  nous 


condamnons  les  DéfeiidtMirs  à  payer  au  dit  Sr  Du^ard,  sti- 
pulant pour  lui  les  sus-nommés,  la  somme  de  deux  mille 
trois  cent  trente-une  livres  douze  sols,  et  aux  intéiêtsjus- 
(|u'au  parfait  payement,  déduction  faite  de  (puitre  cent  cin- 
(piante-ciiKj  livres  deux  sols  ([Uatre  deniers." 


Le( 


onseil  a  mis  et  met  1  appellation  au  néant  :  ordonne  (| 


ne 


ce  dont  est  api)el  sortira  son  plein  et  entier  effet.  {C<ni.  »S*.,  p.  4.S.) 


DECRET.-ADJUDICàTAIRE. 

CoxsKIL  si'l'l';i{IEri{,  Quéliec,  1er  diVemlire  1744. 

Loris  Foi'KNKi,,  néiijociant,  A[)pelant,  et  ErsTACHK  La.mheht 
DlMONT,  etc.,  Intimé. 

An-est  (It'i'liaivi'ant  un  ailjiKliciitairc  de  la  i'(iiisiy:iiation  au  i^rcfle  ilu 
prix  (U'  sdii   adjudicatidii,  il  la  (■liar<:e  iW'u  payer  l'iutéirt.  (1) 

"  Vu  la  sentence  rendue  en  la  Prévosté  de  cette  ville,  le 
"  neuf  septemltre  dernier,  dont  est  ap])el,  par  lacpielle  il  est 
"  ordonné  (pie  sous   vinnrt-( piatre   lieures,  le  dit   Appelant,  au 


(1)  V.  iut.  (W8C.  P.  C. 


1)K    r,,V    PUOVINCE   DE  QL'I^BE(■. 
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"  nom  (radjiKlicntairc  <!(•  la  tt'i'ii'  t't  haliitation  vendiK's  sur 
"  .l.-BU'  Lai'clu'vr'iiut^  ( Ji'atidpiv,  coiisi^iifra  au  ^TcHt'  de  la 
"  l'iV'Vosti',  K-  prix  <!('  s(in  adjudication,  simni.  et  à  t'auti'  de  ce 
"  t'aiiv,  la  tt-nv  et  haliitation  v\\  ([uestion,  sei'a  VL'iuhu'  à  sa 
"  foUt'  enchère,  Ich  déjx'iiH  conipi'usé.s,  lcs(|Ucls  le  dit  Intiin*'! 
"  ])()urra  joindre  à  sa  créance,  etc.  . 

Le  Conseil  a  mis  et  met  l'appellation  et  sentence  dont  est 
appel  au  néant,  éuit^ndant,  sans  s'arrêter  à  la  demande  d<; 
l'Intimé,  ordonne  (pie  le  prix  <le  l'adjudication  flont  il  s'agit 
demeurera  entre  les  mains  de  l'Ajipelaiit  jusiprau  Jour  de  la 
sentence  d'oi'div  et  distriliution  du  dit  prix,  à  la  chart^'e  de 
payer  les  intéiêts,  (pie  le('onseil  condamne  l'Appelant  d'en 
jiaver  à  compter  du  joui'  de  l'adjudication,  jus(pi'à  celui  de  la 
si^nilication  (pli  lui  sjra  i'aite  d(!  la  dite  sentence  d'oi'dre  et 
distriliution  du  dit  prix  et  intérêt  d'icelui,  et  à  la  char(fe  aussi 
de  paye)'  pa)-  le  dit  Appelant,  dans  le  même  jour  de  la  Hii^'uiti- 
cation  de  la  dite  sentence  d'ordre,  à  chacun  des  créanciers 
utilement  coUo(piés.  aussi  ce  (pli  leur  aura  été  ndjiifçé,  .sinon 
et  à  faute  de  ce  faire  dans  le  dit  jour,  (pie  l'Appelant  y  sera 
contraint  par  toutes  voies,  même  par  corps,  en  vertu  du 
présent  an-est,  sans  (pi'il  en  soit  besoin  d'autre  ;  dépens  com- 
pensés, et  sera  rAp])elaiit  remboursé  du  coût  du  présent  arrest 
sur  le  pi'ix  de  la  dite  adjudication.  (Coi).  S.,  p.  50.) 


RETRAIT  LIGNÂGER. 

CoxsKli.  .sii'KHiEfH,  Québec,  15  février  1745. 

J(j.sEPii  Mauie  F.\(i()T,  Appelant,  et  Chahee.s TrHi'ix,  JntinK'. 

Arrcst  sur  un  cetniil  lignager,  (lecliiraiit  (|1K'  le  retrayant  doit  nirrir 
les  litijmtx  cot'itx.  (1) 

"  Vu  la  sentence  de  la  l'révost('' (le  cette  \ille,du  vin^-t-deux 
"  déceml»re  dernier,  dont  est  appel,  et  attendu  (pie,  dans  l'ex- 
"  [doit  du  dixduiit  novemlire  dei'uier,  poi'tant  (jUe  l'Intimé 
"  .soit  condamné  à  abandonner  et  délai.sser  au  dit  Appelant, 
"  ))ar  reti'iiit  li(;'na<i,'er,  la  portion  de  terre,  circonstances  et 
"  dépendances,  dont  est  ipiestioii,  il  a  été  omis  dans  les  offres 
"  énoncées  au  dit  ex|)loit  ces  mots,  lai/tiii.r  cdiVs,  les(|Uels  .sont 
"  es.sentiels,  et  de  rij^ueui'  en  mati(n-e  de  retrait,  le  dit  Appelant 
"  est  débouté  du  retrait  en  (piestion.  " 

Le  (.'on.seil  a  mis  et  met  rappellati(jn  au  mvint,  ordonne  (pie 
ce  dont  est  appel,  .sortira  son  plein  et  entier  effet.  {Cou.  >S'.,p.52). 

Il)  V.  ait.  710  C.  (.'. 


/■•  ! 
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ItAI'l'oin'S    .H'DK  lAlUlIS    UKVISKS 


CANAL.— EXPERTISE. 

CoNSKII,  SIM'KIIIKIK,  (,)llt''l.cc,  :2!l  Juillet  I74S. 

.TosKi'H  DamoI'I!,  lù-uicr,  Su   DkI'i.kink  et    Su  Hknkv    l)r- 
sAiTov,  Appelants,  et  le  Sit  l'iKiîiii-:  .Ikii ANXi:,  Intimé. 

.\rreMl  l'niiCiriiiatit'd'inic  expcrtisL'  |Minr  mm  ciiMiil  à  èln»  coMstrMit. 

"  \'u  In  seiiteiice  de  cette  l'réxosté  rendue  le  deux  d(!  eo 
"  mois,  eiiti'e  le  dit  Si-  .leliiinne,  le  dit  Sr  DelMeine,  Dusautoy, 
"  André  (ii(>ui)ille,  Ji'un-Hte  De  Kouvray  et  le  Sr  Fi-nant,  par 
"  la((Uelle  il  est  ordonné  (|Ue,  par  expei'ts,  dont  les  parties  con- 
"  viendront,  sinon  nonniiés  d'otfiee,  il  sera  ])ro{'édé  à  la  visite 
"  du  canal  du  dit  Sr  delianiu',  (|u'il  entend  faire  conduii-e  jus- 
"  (pi'à  la  ^ivve,  pour  l'aciliter  l'écoulement  di's  eaux,  les(|Uels 
'■  arbitres  constateront,  par  le  pntcès-vei'lial  (piils  dres,seront, 
"  en  présence  des  parties,  ou  elles  duemeiit  appelées,  serment 
"  par  eux  préalalilement  prêté  en  la  manière  accoutumé'e,  si 
"  les  dits  sieurs  DelMeine  et  Dusautoy,  ('i»ni)ille.  De  Rouvray 
"  et  Ferrant  ont  (|Uel(|Ues  communications  de  leurs  canaux  à 
"  celui  du  dit  Sr  .lehainie,  s'il  est  n<''cessaire  de  l'aire  la  conti- 
"  nuation  demandée,  et,  en  ce  cas,  pour  (pielle  portion  chacun 
"  des  dits  DcdMeine,  Dusautoy,  Coupille,  Dellouvi'ay  et  Fer- 
"  rant,  dont  les  canaux  aiu'ont  connuunication,  avec  celui  ilu 
"  dit  dehaune,  ils  contriliueront  chacun  à  leui'  é^'ai'd  :  pour  le 
"  dit  procès- verhal  l'ait  et  ra])p()rté,  être  onloiuié  ce  (pi'il 
"  appartiendra." 

!..('  Conseil  a  mis  et  met  l'appellation  au  néant,  ordoiuM'  (pie 
la  sentence  dont  est  appel  sortira  son  [)lein  et  entier  etf'et. 
{( 'on .  S.,  p.  .')7). 


PROCUREUR. 

CoNSKll,  sri'HIUKl'u,  (^)uéliec,  lo  l'és  l'ier  1750. 

TnoMA.s  CoTK,  eu  rc(piête,  Demandeur,   et    Etiewk  SlMAl.i», 
sur  la  (Mil-  re(|uête.  Défendeur. 

l'rdCMrt'Mf  {•niidiUUMé  CM  ,><(iM  iir<i|ii('  cl  privé  r.(  mi  mm.x  dcj  ers  (I'mmc 
oppdsition  à  MM  iirrcst.  (1) 

Vu  la  dite  re(|uête,  concluant  "  à  ce  (pie,  vu  l'arrcst  île  ce 
"  Conseil,  rendu  eiiti'e  li's  j)arties  le  vin^t-deu.x  décendirt;  der- 
"  nier,  recevoir  le  dit  T/toiiidn  Coté  opposant  à  l'exécution  du 
"  dit  ai'rest,  en  consé(pience,  lui  perna-ttri-  iTintimev  le  «lit 
"  Kficane  Simuri/,  [xtur  en  venir  au  Conseil,  dans  le  délai  de 

(I)  V.  art.  1!»  C.  I'.  ('. 


iti;  i,.\   l'KoviN'c  i:  m:  vri-inKc. 
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"  rnidomiuiK'c,  poiii'  [iliiidi'f  siir  la  iliti- opposition,  voir  diic  rt 
•  ordoiiiitT  qur  l<^  «lit  Coté  Hum  rtM;u,  en  rcFomliint,  aiiiHi  ipiil 
"  l'ottVr,  les  (lt''[)i'lis  (le  lu  coutuiliact',  la  dite  r('(|U('tr  .si^iK'c 
"  Piihi II ri'iif. 

Ijc  ('ouHcil  a  di'lioutt'  If  dit  Thoiiias  Cote''  df  son  ojjposition 
à  rcxécutioii  d»'  l'anvst  du  \  in^^t-dfux  d/'ccndirc  dciiiicr  ;  con- 
daiiiUf  Mv  Diiliiii rciif,  procuiciir  du  dit  Colé,  on  son  pi-oprc  et 
prive  nom,  aux  dt'pi-ns  de  l'op[)ositioii.     {('ou.  S.,  p.  (il.) 


PREUVE. 

CoNSF.II,  Sfl'KUlKlU,  (^)ll(''lirc,   Il   scptfnd  il'c    I7.")2. 

.Ii;.\N-l>.\l'i'lsTi-;  J)i(iAKl),  caharcticr,  Ap[)clant,  et  Sicui'  I'ikiîkk 
IV\vi:s,  m'-n-ociant  à  Montaulian.stipuliint  ]))ir  les  Srs,  M.\- 
■|'l(i:i{i)N  et  l'iN'DAKIS,  Intiiné. 

AriTst  (■(inlirniiilil'  (riinc  scnlcnci'  puiii'  paycmciil  (rmic  (Ifllc,  ,siir 
|(r(Mi\c  ilii  \i\\\-  (le  (■(iiiipti'.  (  I  ) 

"  Vu  la  .sontcnci'  de  la  IMvvostt'  de  ci-tti'  villf  du  \  inot-nrur 
"  d'août  dernier,  dont  l'st  appel,  [)ar  laipU'ilt'  le  dit  HiUii'il.  est 
"  condaunu'  à  payer  an  dit  Sr  l'(ii/f'.-<  la  somme  de  on/e  cent 
"  (piatorze  livres  un  sol  six  ileniers,  et  aux  intérêts  de  ladite 
"  somme  à  c'om])ter  du  Joui'  de  la  demande  jusiprà  l'actuel 
"  pavement,  en  alHi'm.int  par  K'  dit  Sr  P'niiln r'ix  (pie  les  livres 
'  représentés  sont  sineères  et  véritables,  et  (pi'il  y  a  postt'  sans 
■  rien  omettre  les  déltitset  crédits  :  et  est  acti'  de  l'atfii'niation 
"  faite  pai"  h;  dit  Sr  Pi iidoris,  au  désir  di-  la  dite  sentence. 

\ii  aussi  le  comi)te  de  déliit  et  de  ci'cMlit  mentionm''  en  hi 
dite  .sentence,  dont  est  appel  :  le  Conseil  a  mis  et  nu't  l'appella- 
tion au  néant,  ordoime  (pie  ce  dont  est  appel  sortii'a  .son  i)lein 
et  entier  etlét.  (('un,  tS.,  p.  04.) 


f-'r 


^  -'  t. 


DOUAIRE. 

CoxsKII.  sci'KHiKili,  (^)U(''l)ec,  20  novendii'e  ITô;}. 

Loris  Knoiii.LK  L.Woix,  tuteur  des  mineiii-s  de  feu  .Ik.W 
l)i:i..\rN.\V  et  d'AxciKI-K^lK  NoiniANI)  riAHIUi;HK.  .\]>pe- 
lant,  et  .Iacc^CKs  HKlt.MlKi;  et  la  dite  Lauui iliu:,  .sa  lennne, 
Intimés. 

Arrest  ([iii  infirme  mu;  sentence  [miir  i)a.vciuciil  el  iciiiiiloi  il'iiii  ilmi- 
airc.  fl») 

(1)  V.  ,iit.  l-."_>7  ce. 
(•-')  V.  art.  u."»:  ce. 


rf;! 


^^Tm 


et  iiAi'Poiîïs  ,iri»i<'i.\iiîi;s  iu:visi^;s 

"  Vu  1)1  Sfiityiict'  ii'IkIiu!  l'ii  cettt'  l'r»''Vo,stt''  le  vinf,'t  du  pro- 
"  sont  iiKiis,  ddiit  t'st  Hppcl,  ])ur  liu|ii«'ll('  il  <'st  ordoniit''  (|Ut'  dô- 
"  livrniicf  sci-u  l'aitt'  au  dit  llcruinr,  lUi  ilit  indii  |)ur  ./(ii'tjurs 
"  Ih'if  II  luf  iWi  Fia  mil  ni,  WMÙiri'  iiinron  de  la  hoiimih'  de  milita 
"livres  rt'vciiaiitf  à  la  ditt-  A  ii</frK/iii-  Noniimid  Lnlirih-r, 
"  fcimiif  du  dit  Ilmn  ii'r.  |)i)Ur  sou  douaire  à  rllt"  ac'C(»rdr  par 
"hou  contrat  <1c  uiarianr  av(;c  le  dit  feu  Drlini  uni/,  non  [nv- 
"  ruicr  uiari,  et  coiniiir  le  dit  doufiirc  est  rt-vcrsiMc  aux  enrauts 
"  di'  sou  lufii'iap'  avec  le  dit  Dclnii  mi  i/,  il  sera,  l'ait  remploi  de 
"  la  dite  Honinie  de  mille  livi-es  sur  un  t<'rraiu  et  maison  adju- 
"  ^^és  au  dit  Hcviiiici',  par  sentence  du  'l'.i  octolire  dernier,  le 
"  dit  terrain  et  maison  sis  près  la  citadelle,  contenant  (|ua- 
"  rante  [)ieds  de  tVont  sur  (|uativ-\in^ft  ])ieds  de  pi'ol'on- 
"  (leur,  les(piels  maison  et  em|)laceinent  seront  et  dcmeurei'ont 
"  attectt's  et  liypotlié(|ués  par  privilè<fe  et  prélerence  à  la  ^'a- 
"  rantie  du  dit  douaire,  et  au  moyen  du  ])a_vement  (|ui  sera 
"  fait  ])fir  le  ilit  F'.iiitniil  de  la  dite  soiume  de  mille  livres,  il 
"  en  sera,  et  denieurei'a  liien  et  valaMemcnt  d(''cliai-eé," 

Vu,  aussi,  toutes  les  autres  [lièci's  sur  les(|uelles  la  dite  sen- 
tence est  intervenue;  le  Conseil  a  mis  et  met  l'ajipelatiou  et 
sentence  dont  est  a])pel  au  néant,  émeudaut,  renvoyé  l'A])))»'- 
laut  de  la  deniîinde  de  l'Intimé,  fait  d(''t'ense  au  «lit  Ih'ijiiisr  dit 
FlmiKiiif  de  videi'ses  mains  du  fonds  du  douaii'e  de  la  somme 
de  mille  livres,  dont  est  (piestion.  (Cau.  S.,  p.  (iô.) 


MARIAGE. -MINEUR. 

Conseil  sci'kiukiu,  (.^)uél.ec,  24  février  \7')ô. 

Jkan    Uckkio,  néooeiant,    Appelant,  et  dosEi'H  Kri'Flo,  aussi 
ué(>()ciant,  Intimé. 

Arrcst  (inlniiiuuit  de  iirendrc  l'iivis  de  vnisiiis  ou  Miiiis,  à  défaut  de 
^>a^(•ul^^,  sur  un  uiaria».'»'  iimjcté  d'un  mineur.  (1) 

Vu  la  senti-nce.  <lont  e  t  a])[)el,  rendue  en  la  l'ri'vosté  de 
cette  ville,  le  onze  du  présent  mois,  portai\t  "  sans  nous  ai'rê- 
"  ter  à  l'ojiposition  formée  par  ex])loit  du  28  janvier  dei'f  er 
"  de  bupielle    nous  avons  débouté   le   dit  Jciin    h'nlii  us, 

"  lionne    mainlevée    de     la     dite    oppositiiai    au  'St/ili 

"  Riiffio,  lui  juM'Uiettons  de  faire  j)ulilier  ses  ban  mr  être 
"  ensuite  pi'océdé  à  la  célébration  de  son  mariage  h  Loiti^' 
"  Cik/i'I  ;  l'envoyons  le  dit  Juscjili  liiifjio  du  sur[)lus  de  es 
"  couclusions  porté  par  son  écrit  de  repli(|ue." 

Le  Conseil  a  mis  et  met  l'appellation  et  ce  dont  est  Jippel  au 

(1)  V.  art.  \U)ii  Ï22C.  C. 


i)i:  i.A  l'HoviNCK  i>K  *ir(:uvj'. 
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in'iiiit,  t'imiiilaiit.  ilt'clart'  lu  ixocrihin'  inillr,  (•oiiinir  fuit»-  pur 
riiitiiiit'  iiiiiiciir,  se  pirtt'iulaiit  iiiujt'ur,  et  huiih  UMMistHiicc  «le 
tutriir  ni  ciiiutciir  :  iMin-ndaiit.  <''V<M|nuiit  !••  piiiicipul,  et  y 
fîiisMiit  (huit,  sans  sunôtfi'  à  I'(Hi]iiisiti<>ii  turiiKM-  par  l'ApiH-- 
laiit  à  la  pdltlinitioii  «les  liaiis  et  ct'lrl «ration  <U'  imiriii^'r,  «pli 
poiinaii'iit  i''trt'  ni|Mist's  par  riiitiim'",  son  firrc,  et  I^huiki' 
(',i<l)f,  a  Fait  niaiiilfVi'f  <lc  la  «litf  opposition:  orilonnc  (pu- 
1  Intinit'  sera  pivalalilcincnt  tenn,  avant  tic  procnlcr,  et  [«a.sHcr 
outre  au  «lit  mariage  uvcc  la  ilitf  ('mlff.  de  lairt'  \n\v  nouvcllt- 
asstiiililt'i'  <lt'  voisins  on  amis,  fXpliipié,  an  délant  en  cf  pays 
'If  pîircnts  (Ui  alliés,  faisant  l'cxcrcict' <lt'  la  religion  eut lioli< pie, 
a])()stoli<pU'  <'t  roinaini-,  |)onr,  avec  le  Sr  Fr.^  Lriimltri'  Lkiiio- 
rill' .  son  tuteur  ml  hoc,  donner  leui-  avis  et  consentement,  s'il 
y  ('chet,  potn-  le  mariage  propose,  nonnncnient  et  s]M''ciH(pic- 
iiirnt.  avec  la  dite  LouIhc  Cadet  :  du(pii'l  avis  et  consentement 
sera  t'ait  mention  sommaire,  tant  dans  le  cont)at  <le  mariaffe 
des  dites  ])arties  ipie  stu'  le  re<;istre  ili'  la  ]>ai'ois,se  où  se  t'ei-a 
la  céléKratioii  du  dit  marian-e.    ((%>ii.  N.,  )).  (Mi.) 


INJURES. 

C.'oNSKIL   sri'KlîlKIH,  (^)m'liec,   l'ijaii\ier   I75(). 

A\i)l!K    IjA(;ii()l.\,  lialiitant.  Appelant,  et    l'.MI,    AxioiNK    La- 
NoriI-I.KIî.  iny-e  pré\  ost  de  S'otrc-J  )ame-des- An^cs,  Intimé. 


Aiiest  cDiilii  iniitit' (l'iim'  senlcMcc  |Minr  ir|)ar;iliipii  iriunuiciir,  l't.  iii- 
jdMctidii  iiux  liuis.'^iers  irinscrire  les  irpoiisi's  des  jiiirtie.s  sur  [vu  orijîi- 
iiaux  et  cnpies  de  sisinilicatidiis.  (1  ) 

"  \'u  la  sentence,  dont  est  appel  l'endue  en  In  i'révosté  de 
"  cette  ville  le  25  novenda'e  <lerniei',  [»ar  huplelle  le  dit  Avdi'cl 
"  Jj<i<iriii.r  est    condau\nt''    à   faire   ré]»ai'ntion  au   ilit    Sr    IjH- 


nniill iri\  an  preuner  jour  ilamlience,    i 


u    h 


inrn 


licti 


on   (le 


Xiil ri-l)(t ni'',-(lfs-A  iKjrs,  ^nmv  les  injui'es  par  lui  ])roférées 
contre  le  dit  Sr  Lu inni  illrr,  ('■n(>nc(''es  en  .sa  re(pi(*te  des  dix 
et  onze  noveudire  dernier,  et  en  cin(piante  li\res  d'amende 
a])]>licalile  aux  painres  de  la   ])aidi.sse  du  dit  lieu  de  Niitrr 


Ihi iiir-iIrs-A  iKjt's  \  lui  c-t  tait  défense  de  récidiver  .sous  les 
peines  de  droit;  le  dit  Ldijrn't.r  l'envoyt'-,  au  surplus,  à  se 
pourvoir  en  la  jurisdiction  de  Xnl r(-l)ii me-dcs-A  injes.  pour 
raison  de  l'attiiire  [x'udante  en  la  dite  jurisdiction,  entre  lui 
et  le  ntainué   Lorfi/:    sauf  l'a])pel  en  la  dite  Prév()sté,  si    le 


cas    V  echet,  et 


le  ( 


lit  A 


<i(/r(H.r  condaiinie  aux  dépens  tKpudes 


(piatorze  livres  (piin/,e  .sols,  le  coût  de  la  .sentence  compri.- 
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"  t-t  (|ui  siTii  l'xécutée  nonobstant  opposition,  ou  uppi-llntion 
"  (jUcIcoïKinc,  et  sans  ])r(''ju(li('('  (riccllt's." 

Vu.aussi .toutes  les  autres  pièces  sui-  lestpielles  la  dite  sentence 
(^st  intervenue,  le  Conseil  a  mis  et  met  l'apiiellation  au  n/'ant, 
ordonne  ((Ue  la  sentence  dont  est  appel  soi'tira  son  j)lein  et 
entier  eii'et,  et,  de  <;râce,  a  ré(luit  l'amende  de  cin(piante  livi'es 
à  la  Honnne  de  neuf  livres,  et,  faisant  di'oit  sur  les  conclusions 
du  ])rocui'eur  ^vnéi'al  du  Roi,  le  Conseil  enjoint  à  tous  huis- 
sie)'s,sous  peine  de  six  livres  d'amende,  (pie  loi"S(pie  les  parties 
à  (pli  ils  feront  des  si^-niacations,  entendront  faii'e  dans  l'ins- 
tant (pielques  réponses,  de  transcrire  en  entier  les  dites 
réponses,  tant  dans  l'original  d(»s  dites  siifnitications  (pie  dans 
la  copie  (pi'ils  laisseront  des  dites  si^niitications  aux  dites 
])arties,  de  manière  ((Ue  la  copie  soit  totalement  conforme  à 
l'orin'inal  :  les(piell('s  l'éponses  sei'ont  sio-nées  tant  dans  la  copie 
(pie  dans  l'original,  si  la  partie  sait  signei-,  ou  (pi'il  sei'a  déclaré 
;;u'elle  ne  le  sait,  ou  ne  peut  sinnei-,  de  ce  interpellée  suivant 
l'ordonnance  ;  et  sera  le  jjivsent  arrest  envoyé,  tant  en  la  Pré- 
vosté  de  cette  ville,  (pi'aux  jurisdictions  i-oyales  de  Mmifrédl 
et  des  Trois-Rlvihrs,  pour  y  être  lu,  j)ulili(''  et  enregistré  ;  et 
seront  tenus  les  substituts  du  dit  procureur  généi-al  du  Hoi, 
("S  dites  jurisdictions  de  teiiii'  la  main  à  son  exécution,  et  di' 
(•(■"•tiHei-  le  ('onscil  des  dites  pulilicntions  et  eiuV'gistrémeiits, 
ilans  les  délais  accoutumés.  (Cou.  S..  [).  (i7. ) 


.  '! 


PREUVE.-  SERMENT  DES  PARTIES. 

CoxsKii,  sri'KUiKii!,  (j^uélicc,  10  a\ril  17.")(). 

TlloM.Vs    Cl'(iri:'i',  connue    ayant    épousé    Dlle    M.MUirEHlTK 
CllAUi.v.  A])])elant:  et  l'iElMU;  Hknoi..  n(''gociant.  Intimé. 

.\n-cst  inlinnaut  une  scntcnci'  i|ui  n't'èi-c  ;;u  scriiicut  iinc  ccrtiiiiic 
linmicssc,  A  rcncdiiti'c  d'actes  aiitlienticiucs.  (1  ) 

"  \'u  la  sentenciï,  dont  est  appel,  rendue  en  cette  l'révosté. 
"  le  six  de  ce  mois,  par  laipidle  il  est  or(lonn('\  avant  faire 
"droit,  (pic  le  dit  Sr  Cuguct  compai'aîtiîi  en  ])ersonne,  au 
"  premie)' jour  d  audience,  pour  faire  sa  déclai'ation,  .s'/7  ini 
"  l<iiy  onniiiK  (111  Sr  C/kii'I;/  <I'<i  rcii  i  r  Ir  dif  Sr  Rirnl,  si.r 
"  iiiitis  ci'iiiit  la  (IciiKi  iidt'  <hnit  csl  (jiK'sf  mil,  aïKpU'l  jour  sera 
"  fait  droit  tant  en  alisencc  (pie  pr(''scnce." 

Vu,  nu.ssi,  la  sentence  d'adjudication  faite  au  dit  Intimé  des 
em])lapement  et  maison  dont  est  (piestion,  en  date  du  '2  mars 
1751,  à  lui  signifiée  le  deux  de  ce  mois,   les  dits.  emi)lacenicnt 


;i)  V.  ,111.  i.'.ii  r.  i. 
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et,  iiifiisou  vt'iifuit  iIl'  la  HUccoHsioii  de  <lt''t'uiit  Sr  ./(«'qut'.-< 
C/nir/t/.  et  par  la  mise  à  prix  éîionci'o  en  la  dite  sentence 
d'adjuilication  ,  l'adjudicataire  est  ()l»li<;'(''  de  l'eiuhourseï'  la 
sDiiinie  rev(!nante  aux  nniieurs  ('/idiii/,  l(»rs(|u'ilH  seront  eu 
majorité  et  pourvus  par  niariafrc  ;  ensemble  le  contrat  do  nia- 
ri.i^fe  du  dit  Sr  Tlionuix  Ciniiiff,  avec  la  dite  Dlle  Mu rfiiierife 
('Inirl;/,  passi'  devant  les  notaires  mi/diu',  à  Moiitrêid,  le  six 
janvier  dernier,  insinué  en  la  Prévosté  de  cette  ville,  le  neuf 
mars  dernier. 

Le  Conseil  a  mis  et  met  l'appellation  et  sentence  dont  e;.t 
appel  au  ni'ant,  éme.idaiit,  évocpiant  le  principal,  et  y  faisant 
droit,  condamne  l'Intimé  à  payer  au  dit  Appelant  la  somme 
de  ti-eize  mille  cent  soixante-huit  livres  treize  sols  (|i  ^'ti'e  de- 
niers, et  intérêts,  {('ou.  >S'.,  p.  (i<S.) 


USUFRUIT. -CAUTION. 


CoNSKlI.  sri'KiilKrii,  (>)uéliec,  jOaxril  I7r)(). 


■it 


■rtiuiK' 


né  des 
mars 

rllH  lit 


Loi  isi:  j)()issi;i,,  veuxeet  donataire  mutuelle  de  feu  AntoINK 
(i  Ai"i'iiiKl{  Lai{oI(  m;,  Appelante;  et  Joseph  DiKREsXE 
et  consorts.  Intimés. 

Arrc>i  iiiliriiiiiiit.  mu'  scnteiice,  i|ni  coïKlaiiine  une  vcnvo  il  donner 
iiuiiiic  et  siiHisanle  cantiiiu  (l(\s  l)iens  rdiilciuis  en  son  inventaire,  et 
(lent  elle  avait  l'usufruit.  (1  ) 

"  \'u  la  sentence,  dont  est  appel,  rendue  en  la  Prévosté  de 
"  cette  ville,  le  2ô  mars  dernier,  par  huiuelle  il  est  ordonn»'- 
"  que  le  don  mutuel  porté  au  contrat  de  mai'iao'e  d'entre  la 
"dite  Mu l'K'-LiHi'isi'  lioisst'l,  avec  le  <lit  feu  Anfoiiic  (imi- 
"  t/iicr  Laronr/ic,  passé  devant  Mti'e  /^/'////('r/,  notaire,  le  "22 
"janvier  ]7'M),  insiiuK'-  en  la  l'révosté  d(î  cette  ville,  le  :i  mai 
"  174;{,  sera  exi'cuti'",  sui\ant  sa  forme  et  teiieui' :  en  consé- 
"  ipieiiee,  (jiie  (hdivi'atice  sera  faite  à  la  dite  veine  (ImiUiicr 
"  de  tous  les  Liens  meuLles  et  imiiieuliles  d(''pelidailts  de  sa 
"  comnumauté  avec  le  dit  feu  (li( nlhli'r  Lii i'hikIh',  et  eonte- 
"  nus  en  l'inventaii-i'  (pi'elle  en  a  fait  faire,  pour  en  j(juir,  par 
"  usufruit,  conformément  au  dit  contrat  de  maria|fe,  en  par  la 
"  dite  veuve  (ùmfhu'i'  donnant  Lonne  ft  siifhsante  caution  de 
"  tous  les  Liens  et  ed'ets  contenus  au  dit  iii\eiitaire,  la(|Uelle 
"  caution  seivi  reeue  en  la  dite  Prévosti',  en  la  manière  aecoii- 
"  tu  niée.  " 

Vu,  encore,  le  contrat  de  mariage  de  la  dite  A[>[)elaute  avi'C 
le  dit  feu  (riint/iicr  Larouc/ic,  ci-devant  daté,  dueuient   insi- 


(I)  V.  ,11 1.   \H\  c.  c. 
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iiu»'"  ;  ](.'  Conseil  u  mis  et  met  l'iippellaticjn  et  sentence  dont  est 
a|»|)cl  au  n(''fint,  un  clicf  (jui  oimIouhc  (Hk;  la  dite  veuve  (inu- 
l/iier  Laroiu'hc  ilonnei'a  Itonne  et  .sufHsaiit»?  eaiition,  émcndunt, 
(|Ujint  à  ce,  ordonne  (|Ue  la  dite  Ajifielfintc  jouira  de  son  don 
mutuel  porté  en  son  contrat  de  niai'ia<fe,  à  sa  caution  Juratoire, 
la  sentence,  au  rrsidti,  sortissant  effet,  {('du.  S..  ]>.  ()<S.) 


OBLIGATION.-  HERITIER. 

CoNSKii,  sn-KlilKlli,  (^)u(''liee,  2  avril  I7.")0. 

Jjes  Srs  Su])érieur,  Dii'ecteurs  et  K('elésiastii|ues  ilu  S/'unnaire 
des  Missions  étrangères  (''talili  en  cette  \ille,  sti])ulant 
par  Messire  .Ja(  lîE.M',  etc.,  Appelants;  et  J^oi'l.s  S(jr- 
MANUK,  néii'ociant  à  N'aremies,  Intimé. 

Arrest  onloiiiiiuit  l'i'xéi  iitioii  d'iuU's  di'  f'niidatinu  de  jicn.-^ioiuiairi's 
iui  fcféiiiinairo  de  (juélicc.  (1) 

Vu  la  sentence  de  la  Frévosté  de  cette  ville,  <lu  29  décembre 
17.5S,  dont  est  appel,  ]»rononcée  en  ces  termes,  "  nous,  sans 
"  avoir  é^'ard  aux  conclusions  sulisidiaires  ))i'ises  ])ai'  le  dit 
"  »S'/'  SotuiuDtde,  par  sa  re(|uête  du  17  novemlii'e  dernier,  en  ce 
"  ([ui  concerne  le  remlioui'sement  <le  la  .sounue  de  di.x-liuit 
"  mille  livres,  ni  au.\  oftres  faites  par  les  dits  Si-s  du  Sémi- 
"  naire,  par  leur  écrit  sii^nifié  le  neuf  décemlire,  ordonnons 
"  (|Ue  la  sentence  du  12  mai's  172(S,  sera  exécutée  selon  sa 
"  foi'uie  et  teneur  :  en  cons«''(pience,  condamnons  les  dits  Si-s 
"  <lu  Séminaire  à  recevoii',  à  la  premièir  pi'ésentation,  le  fils 
"  du  dit  Si'  Son  iiKivdc,  dans  le  Séminaii'e,  poui'  y  achever  ses 
"  études  jus(|u';i  l'état  ecclésiasti(|Ue,  faute  di'  (pioi,  les  con- 
"  damnons,  dès  à  pi'ésent,  vw  vertu  du  ])résent  jn^'eiiient,  et 
"  sans  (|u'il  en  soit  liesoin  d'autre,  à  ])ayer  i|Uati'i'  cent  cin- 
"  (plante  livres  de  pension  annuelle.  |)our  cliacun  des  deux 
"  enfants  (pi'ils  doi\ent  prendre:  et,  à  recevoir,  doi'éna\ant,  rt 
"  à  ])er|)étuité,  au  dit  Sénnnaire  les  deux  enfants  (pii  sei'ont 
"  ])i'ésentés  parles  liéritiei's  Son  nui  ii(l<\vt,  k  défaut  de  jtré'sen- 
"  tation  lies  dit  héritiers,  par  ceux  à  (pli  il  a])partiendia  de  les 
"  ]>r(''seiiter  ;  sauf  à  faire  droit  sur  la  capacité  ou  incapacité  de 
"  ceux  ipii  seront  ))résentés,  loisipiil  en  sera  ipiestion.' 

Kiicorc  une  expédition  de  la  sentence  de  la  l'iv\dsté  du  12 
mars  I72S,  rendue  par  ih'faut.  contre  Messire  Li/im  de  Saiiif- 
Fn-ri'ol,  prêtre,  supéi'ieur  du  S(''minaire  de  cette  ville,  "  (pii  le 
"  condamne,  au  dit  nom,  à  e-arder  le  HIs  de  Mtre  Fiviirois 
"  lld'.iur,  coii.seiller  au  dit  Séminaire,  pour  y  acheser  ses 
■'  études   juK(prà   l'état  ecclésiasti<pie   inchisiv  tiiient,  si   mieux 


^■if. 
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•  n'aime  lui  jiayci'  pour  sa  pension  unniielle,  ailuMifs,  la  souiine 
'  (le  (jnatre  cent  c'in(|Uanti'  livres,  sui\  ant  l'acte  «le  roiidation  ; 
"  ciinilaiinie  en  outi'c  le  'lit  Sr  /ji/ou  au  «lit  nom  à  recevoir 
"  'loi(''navant  et  à  ])erpétnité  au  «lit  SiMuinaii'e  les  enfants 
■  <|Ue  les  héritiers  présenteront  «le  la  t'aniille  <hi  i'vn  Sr  Soit- 
■'  iiniinlt',  au  nomlire  de  tleux,  préf(''ra1ilenient  à  tous  autres, 
"  (''tant  l'intention  du  dit  acte  de  fondation  fait  ))ar  le  dit  Sr 
"  Siiii mil iric.  et  est  le  dit  Si-  /.i/aii  <'ondannié  aux  dé]K'ns."' 

jji'  Conseil  il  nus  et  met  l'appellation  et  sentence  (le  lu  l'ré- 
vosté  du  I!)  décemliiv  I75S,  dont  est  a))pi'l,  au  néant,  émeii- 
dant,  ordomie  (pie  les  actes  de  fondation  des  17  juin  Miit.S.  20 
jan\ier  II!!"),  I .")  octolire  ITOi.et  '21  septenilire  1702,  seront 
('xécut(''s  selon  leurs  formes  et  teneurs,  or(lonne  pai'eillemcnt 
(|Ue  les  dits  Srs  Sup(''i-ieui'  et  Directeurs  du  dit  S(''minaire  de 
cette  ville  sei'ont  tenus  de  ivcevoir,  à  perpétuité,  au  dit  Sémi- 
naire, poiu'  y  occuper  les  deux  places  dont  est  (|Ucstion,  les 
enfants  de  la  famille  Sun mn ik/c  (pii  leur  seront  ])r(''sent(''s  par 
ceux  de  sa  famille,  et  ce,  pi'(''f(''i'alilenient  à  tous  auti'es  ;  en 
(■onsé(pieiice,  condannie  k's  dits  Srs  Supéi'ieui-  et  J)il'ecteui's  à 
ivce\-oii'  au  dit  Séminaire  les  enfants  du  dit  Intimé,  poui-  y 
faire  leui's  études,  et  y  être  enseio-n(''s,  aux  clauses,  conditions 
et  exceptions  |)ort(''es  aux  susdits  contrats.  jus(prà  l'état  eccN''- 
siastiipie  inclusixcnient.  {('ou.  S.,  ]i.  70.) 
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TRIAL  BY  JDRY. 

('(»il!T  oK    KiNc's    lÎKNcli,  (^)ueliec,  !»  I''el  u'iiary.  I  M  0. 
1'iîi:si:n  r  :  Si;\v!;m..  (  'ii.  .1. 
lliNT.  a^-ainst  lîlMCK  and     tliers. 

Ili/il :  TliiU,  in  an  uctimi  ii|miii  au  aLTccnieiit  inr  tlic  sale  oC  a  caivc 
iil'i-diil,  \>y  :i  iiicrclianl,  Im  an  ir<iiiiiiiiiii;('r  ami  lilacl<smit  li.  tlic  triiil  aiiii 
xci'dicl  (li'ii  jur\-  iiia\'  lie  nlit;iiiii'il,  umlcr  tlic  l'inv .  (  )ii|.,  ■_'■">  t  Ici  i.  Il  1,  il  i. 

II,  s.  il.  (Il 

Tliis  was  an  action,  for  tlie  non  delixcry  of  a  carc'o  of  coal, 
wliicli  tlie  Défendants,  wlio  are  niercliaiits,  liad,  as  allei^^HJ  in 
tlic  declai'.atioii,  liar^aine(|  mid  soM  tu  llic  l'IaintitK  wlio  is 
lilacksmitli  and  ironmone'cr. 

l'Iiii  :  'l'Ile  e(. lierai  issue. 

On  the  Mtli  instant,  tlie  l'iaintitl'  declareil  liis  option  and 
l'iioice  to  hâve  and  ohtain  the  trial  .and  verdict  of  a  jury,  uiidci' 


;..  .i' 


(I)   V.  art.  :<4H.  ('.  !'.  C. 
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the  Prov.  ()r(l.,2o  (Jeo.  III,  cli.  il, s.  !).,  whicli  declaiTH  :  (1)  '  Tlmt 
ail  and  every  person  haviiifi;  suits  at  law,  and  actions,  groun- 
dcd  on  dt'bts,  pj-oiuiscs,  contracts  and  at^rcenients,  of  a  niiTcan- 
tile  nature  only,  botween  nieichant  and  iiiei'chaiit,  and  tiadcr 
and  trader,  so  reputed  and  undorstood,  accoi'tling  to  law,  and 
also  of  piM'sonal  \vroii<fs  propcr  to  be  conipi'iiKatcd  in  damages, 
niay,  at  the  option  and  clioice  of  eitlier  party,  hâve  and  oh- 
tain  the  trial  aiid  verdict  of  a  jury,  as  well  for  the  assess- 
nient  of  damages,  on  personal  wrongs  connnitted,  as  the  dé- 
termination of  niatters  of  fact,in  any  such  cause,"  and,  in  con- 
se(iuence,  o'ita:ned  a  rule,  c.Uling  on  the  Défendants  to  show 
cause,  "whyajury  should  not  he  forthwith  struck,  uccord- 
iiig  to  the  course- and  practice  of  the  coiu't,  for  the  trial 
of  the  issue,  etc. 

Ross,  for  the  Défendants,  in  showing  cause,  contended  that 
tins  case  did  not  con\e  within  the  letter  of  the  oi-dinance, 
which  grants  the  trial  hy  jui'y  in  cases  of  "a  mercantile  na- 
ture only,  hetween  merchant  and  merchant,  trader  and  tra- 
der, so  reputed  and  undeistood,  according  to  law,  and  in  cases 
of  ])ersonal  wrongs,  etc."  The  IMaintiti"  was  a  hlacksmith,  or 
woi'ker  up  of  wrought  ii'oii,  and,  as  such,  had  agreeil  with  the 
Défendants,  for  the  i)nrchase  of  a  cei'tain  (juantity  of  coal  : 
which,  though  a  necessaiy  article  to  enahle  him  to  carry  on 
lus  ti'ade  of  hlacksmith,  was  not  to  he  resold  bv  him  or  beco- 
me  an  article  of  trade  or  trafi'ic  in  lus  possession  :  the  Plain- 
tif}'was  not,  therefore,  as  to  the  coal  in  (piestion,  a  mei'chant 


(I)  La  s.  il  (lu  ch.  Il  ilu  riMcloimaiioe  du  (  Jduveiiicui  ot  du  Cminfil  Ic'gislatif 
de  la  pruN  iiiii^  de  (,)ui''l)i'(.-,  de  I7S.").  2.")  (ieo.  III,  est  ou  cou  tornu's  : 

"  (iwv  tiiu.s  l't  t^liaque  particuliers,  (|ui  auront  de.n  ])r()cè.s  dans  aucune  des 
(  'ours  des  plaidoiers  cduuiuiu.s  fondés  sui'  dettes,  pioinesaes,  engagements  et 
conventions  concernant  le  (commerce  seulement,  entre  négociants  et  iu''g()ciauts 
et  entre  nuii'cliands  et  marchands,  réputés  et  connus  comme  tels,  suivant  la 
loi,  et  aussi  concernant  les  injures  ])ersonnelles  (jui  iloivent  être  comjieusées 
en  dommages,  ))oui'i-ont,  à  l'option  et  choix  de  Tune  des  ])arties,  avoir  et 
obtenir  (ju'ils  seront  plaides  devant  un  corjjs  de  jurés  |)our  avoii  un  veidict, 
tant  ]>our  déterminer  le  fait  (pli  doit  éti'»î  étalili  dans  telles  actions  de  coui- 
nieice,  (pie  pour  constater'  le.-;  dommages  dans  celles  d'injures  persoinu'lles. 
l'diu'vu  toujours  (juc  ro[)iiiion  de  neuf  des  douze  j\iiés  (pii  eu  coiii|)(iseront  le 
corps,  soit  sutii.sante  pour  faire  le  ra|)port  d'un  \erdict,  et  (pie  le  dit  veidiet, 
ainsi  fait  et  rappoité,  sera  tenu  comme  légal  et  ell'ectif,  à  toutes  tins  et  à  tous 
('•gards,  connue  si  les  douze  juiés  avaient  été  uiianiines  en  o])inion.  Kt  le 
greffier  de  la  Cour  écrira  les  noms  des  jurés  sur  le  registre  de  la  Cour  dans 
cluupie  cause,  où  les  verdicts  pouiront  être  rapportés,  comme  ci-dessus. 

"  l'ourvu  aussi  (pie  dans  tous  tels  ))roc('s  on  actions,  (pii  seront  entre  les 
sujets  de  Sa  .Majesté  nés  dans  la  (irande-Hretagne,  Irlande, ou  colonies  et  pro- 
vinces en  Aiuéri(pie,  les  jurés,  en  tels  cas,  seront  composi's  de  sujets  nés, 
comme  il  est  dit  ci-dessus  ;  et  (pie  dans  tous  pioci's  ou  actions  eiitie  les  Cana- 
diens et  nouveaux  sujets  de  Sa  Majesté,  les  jurés  seront  composés  de  tels 
Canadiens  et  nouveaux  sujets  ;  et  (|uu  dans  tous  pr()C('s  et  actions  entre  les 
anciens  sujets  et  les  Canadiens  ou  nouveaux  sujets,  les  jurés  seront  com])osés 
d'un  noml)re  ('gai  de  chacuns,  s'il  en  est  ainsi  rerjuis  par  l'une  des  parties,  dana 
aucuns  des  cas  ci-dessus  mentionii(''s." 
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or  tni(lt'i',  iiiiil,  imlcss  hoth   ])iii'tit's  iirc   sucli,   tln'  onlinancf 
(loea  not  give  tlu'  trial  l)y  Jury. 

BdWEN,  insupportof  tln'  rulc  :  A  l)l!i('ksiiiith  und  ironmoiif^er 
is,  and  iiiust  \>v  considcivil  tolic,  in  cveiy  point  of  view,  a  dea- 
ler and  tradei'.  H«,  nio.st  un(|Uesti()nalily,  is  not  in  the  sitim- 
tion  of  a  niere  journeyinan,  who  bestovvs  oïdy  his  persoiml 
lalioni'.  A  blackHniith,  not  only  furnishes  lahour,  but  niate- 
lials,  and,  aftcrwards,  al»i<les  the  ris(|ue  of  the  sale  of  the 
,<4;o()dH  he  lias,  as  blacksinitli,  niiinufactured.  Coal  are  ahsolutely 
neeessary  to  carry  on  his  tra<le  :  and,  thei'efoi'e,  every  con- 
tract  toi  foal,  for  the  [xiiposes  of  his  trade,  is  iiiade  in  liis  oha- 
racter  of  hlaeksniith,  and  consequently  of  trader. 

Skweli,,  Cm.  d.  :  This  rule  iimst  he  ninde  ahsolute.  A  jury  is 
allowed  l)y  law  (  1  )  in  an}"  suit  or  action,  hetween  inerchant 
and  nierc'hant,  or  trader  and  trader,  wliich  is  ^'ounded  on 
délit,  ])i-()niise,  eontract  or  a^reeiiient  of  a  mercantile  nature. 
The  Défendants,  in  this  ac;tion,  are  uierchants,  and  the  Plain- 
tif!'is  a  lilaeksinith  and  ironinoni^ei',  that  is,  a  dealer  in  iron 
(jl'oods,  which  he  Ituys  and  sells  in  the  way  of  trade  :  the  par- 
ties, therefore,  are  within  the  very  letter  of  the  ordinanoe,  and 
as  the  hase  of  the  netion  is  allen'e(l,  upon  the  face  of  the  décla- 
ration, to  he  m  aaivement,  hetween  the  Flaintitl'  and  Defen- 
dants,  for  "  the  sale  and  deliverv  of  a  car<>;o  of  coal,"  which 
the  Défendants  refuse  to  acconiplish,  the  action  is  plainly 
nrounded  on  an  a^reeinent  of  a  mercantile  nature. 

PkI{  CriilAM  :    Hule  ahsolute.   {Pi/kc.  \-).  H.) 


EXCEPTION  DILilTOIRE.—AOTION  OF  DAMAGES. 

("ot'HT  oK  KlNCi's  Bench,  Queliec,  12  Fehruary,  l.SiO. 
PiiEsEN  r  :  Seweei.,  Ch.  J. 
lÎAin'SHoiiN  iiiid  others,  ay-iiinst  ScoT'l'  and  SoMMEIîVIM.E. 

llrlil  :  Tliat,  wlierc  u  suit  is  pciKlinj;  in  tlie  Adiniralty,  ii<;iiiii.st  cor- 
tain  <_'(  km  Is,  si'i/A'd  as  turiViti'd  ;  and  an  action  <if  trcspass  is  (iroiijilit 
a^rainst  tiic  scizors,  for  t.lic  ill('<ral  sciznrc  of  tlic  sanic  ^'oods  ;  tlic  Dcfen- 
ilants  niay,  by  ancxccjition  dilatoire,  claini  a  stay  ofprocccdinfrs,  in  tlio 
lattcr,  nntil  tlic  former  is  dccidcd.  (iM 

This  was  an  action  of  tres[)ass,  a|i;aiiist  the  collector  and 
comptroUer  of  the  port  of  (Québec,  for  seiziiif?,  takin<^  and 
carrvino-  ii\va\',  the  ifoods  and  chattels  of  the  Plaintitfs,  utiou 
the  pretence,  as  alU'^fed  in  the  déclaration,  tluit  thesame  werc 

(1)  Prov.  Ord.,  25  (îeo.  TIT.  rh.  ii,  s.  9. 
(■-')  V.  art.  l'iOC.  1'.  ('. 


'Wlm 


jjWJi*'-"»'! 


sass 


wsm 


56 


HAl'I'OItTS  JlTDrci AIRES   IJEVISÉS 


forf(Mte(l,  undt'i'  îmd  \\y  virtuc  of  soiiic,  or  ouc,  (if  tlie  Inw.s  of 
Hlii])piiij(r  und  uavi^fitio!!. 

To  tliis  ju'tioii,  the  Dt't'eiiilîints  ph.'iuleù  iui  ex('('])tiitii  dilu- 
toirc,  iii  whicli  tlu'V  set  t'ortli,  tluit,  in  tlirir  (junlities  oi' coUoc- 
toi"  and  coniptrollt'i-,  they  liad  scized,  and  institntrd  a  suit  or 
action,  in  tlie  Couit  ot"  Vict'-Adniii'vJty  of  I^owi'i'  (Vnada, 
a;^ain.st  a  certain  sdiooncr,  callcd  thc  "Bcaver,"  lier  takcl,a])pa- 
rcd,  and  furnituru,  ami  tlie  f^oods,  wares  and  nicrchandize, 
thcri'in  laden  :  for  brcacli  of  the  laws  of  sliippiiif>'  and  navi- 
gation and  of  the  laws  of  tradc  and  plantations,  hy  which 
thoy  had  praycd  tliat  tlit'  sanic  sliould  lie  adjudg"*!  to  befor- 
l'eited,  and  condennied  ;  the  which  said  .seiz»n-c,  and  suit  or 
action,  were  the  sanii-  identical  facts,  upon  which  the  présent 
action  of  the  Plaintitts  was  founde(l  :  that  tlie  said  suit  or 
îiction  was  then  still  pending  in  the  Court  of  Vice-Aihniralty, 
and  not  discontiiuuMl,  adjudged  upon,  or  detei'niined,  and 
the  legality,  or  pieteuded  illegality  of  the  seizure,  and 
«hitention  of  the  "  Beaver"  and  cariro,  in  no  wise  asce  tained  ; 
and,  thei'efoi'e,  conclndin<i,',  that  ail  pi-(jcet'din<(s,  in  tlie  pi-esent 
action,  should  hc.  stnid,  until  the  suit  or  action,  in  the  Adnii- 
raltv,  .should  hi'  tinallv   settled,  hv  the  decree  of  tliat  court. 

l'Ile  Plaintirt's  tiled  a  genei'al  answer  tothis  exception,  upon 
wliich  the  jmrties  were  now  lieard. 

The  ADVoc'ATE  (iENEUAI,  and  lioWEN,  in  support  of  the  ex- 
ception, ob.served,  that  the  proceedings  in  tins  cause,  ought  to 
he  staid,  until  tlu'  deci'ee  of  tlie  Court  of  Vice-A(hiiiraltv  was 
pronounced,  as,  should  that  decree  b(  in  favor  of  the  seizui'e, 
there  will  hâve  heen  no  trespass,  and  tins  action  niustthenhe 
necessarily  disniissed. 

STl'AH'r,  ao;aiiist  the  excejition,  contended  that  exceptions 
dilatoires  niust  hâve  sonie  positive  law  tosupport  theiu,  heinjL^ 
always  unfavourahly  received,  as  tending  to  retard  tlie  déci- 
sion of  a  caiise  ;  in  tlie  présent  instance,  no  autliority  had 
beeii,  nor  could  be  pi'o(hiceil,  to  authorise  the  conclusions  of 
•  the  Defemhint's  exception.   He  cited  T  Fij^i'au,  1!)7. 

SewelI-,  Ch.  .[.:  the  Défendants  liave  seized  and  libclled,  ^n 
the  Adniiralty,  a  vessel  and  cai-go  (the  latter  the  propei'ty  of 
the  Plaintitfs),  for  an  alleged  breach  of  the  laws  of  trach;  and 
navi(;-ation  :  and  their  suit  is  still  ])elldinl,^  and  uii<Ieteriiiined 
in  that  court.  The  PlaintiH's,  however,  contend  that  the  sei- 
zui'e  was  an  act  of  ti'espass,  and  hâve  lirought  tins  action,  for 
the  recovory  of  the  damages  which  tliey  liave  thereliy  sustai- 
ned. 

But,  it  is  not  pretended  that  the  A<hniralty  hâve  not  juris- 
diction  over  the  (piestion  raised  by  the  suit  there  instituted, 
upon  the  legality  of  the  seizure.  Tliat  court,  then,  havincr 
jiu'isdiction  over  tliis  (piestion,  and   bejno  in   ]»ossessioii   of  it 
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(  I  )  tind  tliis  ',iU'stion  bciti^  the  ^ist  oi'  the  présent  action,  cîiii 
we  (lo  otherwise  than  dolay  tlie  latter,  until  the  i'oiiiier  i.s  de- 
cided  ;*  H(>\v  <ri'eut  an  alisui'ditv  wonid  followjf  tlie  Plaintîtis 
sliduld  lie  perniitteil  to  proceed,  and  reeover  in  this  action,  aiid 
tlie  seizui'e  should  afterwards  lie  adjndifed  to  lie  lef^al,  in  the 
duc  course  of  law  :' 

l'i:i{  C'nUAM  :  Let  the  pi'oceedin<;s  lie  staid.  (l\'/l>''',  p.  5.) 


EVIDENCE.-STATDTE  OP  FRiUDS. 

Court  ok  Kincî's  Bexch,  Québec,  i:Jth  Fehruarv,  l.siO. 
Présent  :  Sewell,  Vu.  J. 
HuNT,  «ig'iinst  Bruce  and  othei'H. 

Hrld :  Th;it  the  ITtli  section  oftlio  statiilc.if  frauds  (L'itC.  'i.cli.  ni),  is 
iii  t'nrcc  in  ("anadii,  in  coniniercial  cases,  as  h(>int:  part  of  tlie  rnles  <>f 
évidence  laid  down  hy  tlie  laws  of  l'in^land,  to  wliicli,  in  studi  cases, 
reconrse  nmst  lie  liad,  nnder  Ord.,  l2ô  (îeo.  lll.cli.  n,s.  Ul,  and,  tlierefore,  a 
sale  of^oods,  for  more  than  JCIO  sterlinjr,  is  not  <;ood,  if  no  jiart  of  the 
;_'o(ids  coiitracted  for  lias  heen  didivered,  no  earnest  '_'iven,  nor  aiiy 
iiieiuorandnni  tliereof  niade  in  writin;^.  (2) 

The  déclaration  stated  that  the  Défendants,  heinf;  nierchants, 
<lid  sel!  to  the  Plaintif}',  who  i.s  a  lihickKndth  and  ironnion^er, 
112  chaldrons  of  New  Castle  coal,  to  lie  taken  })ei'  iinoice; 
the  sunu'  ln-inj;-  the  cai'^o  of  the  lu'i^f  "Anne,"  Kohei't  Weatherly, 
iiiaster,  then  in  the  port  of  Québec.  That  the  DefendantK  did 
agrée  to  deliver  the  coal  to  the  Plaintif^"  on  deniand,  at  one  of 
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e  wharvcH,  in  the  city  of   Québec  ;  and  that,  in  considération 
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to  pay 


to  tlu'  Défendants, 


tliirty  shillings,  curi'ency,  for  eacli  and  every  chaldi'on.     Tluit 


the  P 
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was  alwaA's   j'eady,  ai 


n<l   did  otteiv  to   receive  tlu 


said  (|uantity  of  coal,  and  to  pay  to  the  Défendants  the 
sti])ulated  priée,  and,  in  e\-eiy  respect,  to  confoi-ni  to  the 
ao-reeuicnt,  and  did  deinand  and  reipiire  of  the  Défendants, 
to  deliver  to  hini  the  ,said  112  chaldrons  of  coal.  Vet  the 
Défendants,  had  whoUy  failed  to  deliver  the  sanie  wheii 
denianile(l,    to    the    damage    of  the    Plaintif!   of  tive  hundre(] 


l)oun(ls. 
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The  action  being  gnanided  on  a  ])roinise  and  agreenient  of 
i   mercantile   natu'-e,  and   the   pai'ties  being   niei'chants   and 


traders,    the     IMainiitt'     on     a     former    (hiv,    had 
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(2)  V.  iut.  |-i.T)('.  ('. 
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clioict'  to  liîivc  îinil  olitîiiii  tlic  tiial  and  vt'i'dict  uf  u  jury, 
uikIlt  tlic  l*)'()V.  (  )r(l.,  25  (rco.  III,  ch.  Il,  s.  î),  and  lia\  in^  tlu-icon 
nioved  foi- a  rciiiri',  the  .saini'  liad  Iteen  irranU-d,  returnable 


tl 


lis  dav 
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it!  jurv  l)i'inff  swoni, — ■ 


BoWEN,  for  the  Plaintirt',  opened  the  eaH(^  whcn  it  aj)})('aird 
tliat  tlici'f  was  no  note  in  writini;  oF  tlic  a<frt'cnicnt,  no  part 
ol'  tlic  coal  dclivcrcd,  nor  anv  carntsst  p-ivcii,  and  lie  was 
])r()cccdin^  to  provc,  by  paroi  évidence,  tlic  contractof  bainain, 
ami  sale  dcclaivfl  on,  wlicn 

Ross,  l'or  tlic  Dct'cndants,  olijcctcd  to  tlic  évidence  otfcrcd, 
it  l)cin<f  in  pi'oof  oF  a  commercial  niattcr,  and  insuFKcicnt  to 
su])])ort  the  déclaration,  under  the  statute  oF  Frauds  (2!)  C.  2, 
cil.  m,  s.  17),  whicli  cstalilislicd  l'ules  oF  évidence,  in  certain 
coinniei'cial  cases,  and  niust  be  considered  as  in  Force  in  Lowcr 
Canada,  by  viitne  oF  the  Prov.  Ord.,  25  Geo.  III,  ch.  il,  s.  10. 
That  bv  tlie  17  section    oF  the  statute  oF  Frauds,  it  Avas  eiiact- 


ed,  "That,  no  conti'act,  For  the  sale  oF  anv 


^roods,  wares,  and 


nunx'handizes.  For  the  priée  oF  £10  sterling,  oi-  upwai'ds,  shal 
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u-oods  so  sold,  and  actuallv  l'cceive  the  saine,  or  'nve 
sonu'thin^-  in  eai'iicst,  to  bind  the  bardai n,  or,  in  part  paynient, 
or  that  sonie  note  oi-  meinoranduni   in   writini;  v)f  the  said 
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tarirani  ne  niaije  an<l  siictuM 
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such  contract,  oi'  their  ao-cntr,  thereiinto  lawFully  authorized." 
He,  thcreFoie,  contende<l,  that,  as  no  part  oF  the  coal  had 
beeii  delivered,  nor  anv  earnest  jiaid,  nor  any  note  or 
iiienioranduni  in  writin»;-  niade,  the  c\idence  otf'eivd  oF  the 
alle^ed  a^i'eeiiicnt,  couM  not  be  received  ;  ami  lie  cited  Roii- 
ili'ii II  vs.  W i/<(tl,  2  K.  Black.  Re]).,  ()8  ;  Coo/irr  vs.  J'Jlsfon,  7  Terni 
Ri']).,14;  Tnii'crs  vs.  OsJmrin^  I  Sti'a.,  5()():  Chn/ton  vs.  ,1  iidrrK's, 
i  Huit.,  2101. 

HowF.x,  For  the  Plaintiff,  contendi'cl  that  the  statute  oF 
Frauds  was  110  jiart  oF  the  law  oF  Canada,  and,  in  110  instance, 
had  been  so  considered,  and,  thei'cForc,  ail  the  Knulish  décisions, 
Founded  u|)oii  that  statute,  were  inajiplicable  to  the  présent 
case,  that  the  l'rov.  Ord.,  25  (Jeo.  III,  ch.  il,  s.  10,  had  not 
introduced  into  tliis  countrv,  the  wliole  bodv  oF  the  Knolish 
law,  in  comnierciiil  cases,  but  siniply  the  Kn^lish  l'ules  oF 
évidence. 

Si:\vi;i,i.,  Cil.  .1.: 'l'his  cause,  aFterar<;ument,  lias  been  rcFerred 
to  a  Jujy,  because  the  parties  Plaintiti'  and  DeFemlants, 
respectively,  are  a  trader  and  nierchants,  and  the  action 
Founded  on  an  atrreeiiient  oF  a  niei-cantile  nature,  and,  as  it  is 


clear 


that 


sucli  a  cause,  m   rrance,    won 
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lavi'  been  comiiz- 


able    in  the  consular    jurisdiction,  it  is,  with  respect  to  the 
])rooF  t(i  be  îiilduced,  within  the  principle  laid  down  by  the 
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drfisioii  ttf  tliis  court  in  PoZfv  vs.  Mrihlcjo/i ii  :  (I)  aiiil 
rccoursf  mnst  lu"  ha:!,  for  tlir  i-ulcs  of  cvi^lt-nct',  to  tln'  luwsof 
Kii^diinil. 

Ttit'  (|iU'stioii,  tlu'ii,  is  tliis,  is  tlic  .stîitiitt'  of  friiiKls  in  tliis 
rcsjtft't,  iii  foi'cc  in  ('aniidu;  and  docs  it  upply  to  tlic  cast' 
hefoiT  us,  thi'  contrac't  Ix-in^  executory  f  Ah  to  its  lioin^  in 
foi'cc,  tln' answfi'  is  olivious;  it  is  un(|Ut'stionaMy  a  part  of 
tlu'  "  rulcs  of  fvidenoi'  laid  down  hy  tlic  laws  of  Kn<^land,'"  to 
whicli,  Ity  statut»'  (Ord.,  2ô  (U'o.  Ill,cli.  il,  s.  10).   It  is  cnacU'd, 


rt'i'oui'si'    sha 
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le  fourts  of  civil  jui-isdic- 


tion,  in  tins  province,  in  proof  of  ail  facts  conccrnin^  com- 
mercial mattcrs."  As  to  its  licin^  applicalilc  to  tlic  case 
liefore  us,  the  contract  beinii'  executory  ;  tliis  question  (wliicli 
(  l'rtuinly  lias  Huctuate(l  in  Westminster  Flall)  lias,  at  leii^tli, 
liecn  |)Ut  to  rest,  l>y  tlie  very  alile  décision  of  tlie  court  on 
comiiion  pleas  in  RoikIchh  vs.  Il'yc// (2)  and  the  conHiiiiati>ry 
jud<^nii  'ut  of  the  Court  of  Kiliir's  Hencli,  in  Cixiprr  vs.  h'Ixfon. 
(•'{)  Evidence,  theri'fore,  must  lu"  ^iven  of  some  mémorandum 
iii  writin^,  sitfiied  l)y  the  parties,  oi-  tliat  some  part  of  the 
co.il  pui-cliased  was  delivered,  or  that  some  moiiey  was  paiil 
hy  the  IMaintiti'  t(t  the  Défendants,  on  account  of  the  coal  : 
the  Plaintitt' cannot  otherwise  recovei-. 
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1er  was  otiered,  ami  the   Plaintiff",  thei'e 
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I'eu  ('ri{l.\M  :   Was  nonsuited.  (/^//.v,  p.  8.) 


EVroEKCE  m  COHMERCIAL  MATTERS. 

CoiitT  oK  KiNfî's  Bekch,  guehee,  14th  April,  IcSO!). 
Pkesext  :  Sewell,  Cil.  J. 
PoZEH,  airainst  Meiki.E.ioHN. 

Jli/il  :  That  tho  transiictioiis  df  tradesineii  and  artisans,  in  tiie  way 
(iC  tlii'ir  traite,  are  to  lie  fon.Midered  as  coninierciai  matters,  and,  in  ail 
artiuns  bniu^'lit  nnon  siicli  transactions,  recunrsc  mnst  he  liad  to  tlie 
l-ny:lisli  riilct;  nrevidencc,  nndcr  tlie  On!.,  _'.")(  ii'o.  III,  cli.  ii.,  s.  lu,  and, 
lienerally,  in  ail  cases  wlùcli,  liy  llie  law  of  l'Vance,  wen-  co^rni/.ahle  hy 
tlie  (diisular  jurisdiction.  (4) 

It  was  olijected,  at  the  em|uête,  on  tln'  part  of  the  Défen- 
dant, that  the  case  was  not  commercial,  and  that  the  évidence, 

(1)  Fost.,  ]).  .V.). 

(2)  2  H.  Black,  Ki...  (3).. .7  Terni.  Rop.,  U. 
(4)  V.  art.  I2(»()('.  ('. 
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ofl'cn'd  liy  thc  IMaiiitiff,  was  iniiliiiissihlc,  iimlci'  tin-  l.-iw  ul" 
tlii'  (Miiiiitry  iii  l'orct'  iit  tli»'  tiiiif  oF  tlic  cotiinicHt. 

Tlif  cliid'  justice  Si'>V('ll  (Iclivcn'il  tlic  ()|)iiiii)ii  ol'  tlif 
court  as  t'ull(»\\s  : 

'l'Iu'  IMaiiitifl'/'c;'/"  isa  nicrcliaiit, ainl  allc^t's,  in  his déclara- 
tion, tliat  liavii»^;  purcliascd  77  ho/^slieads  oF  Ijccr,  lie  stoicd 
tlii'ui  in  tlic  ccllars  of  tlic  Défendant  Mciklejolin,  wlio  is  a 
lirewei-,  and  lie  deniiUids  tlic  value  ot'  tlic  lieci'  ami  ol'  tlu- 
casks,  on  thc  ^roun<l  of   Mciklejolins  l'cfusal  to  dclivcr  tlicni. 

Meiklcjolin,  on  liis  jiart,  ailiiiits  tlic  receipt  of  tlic  Itccr,  and 
of  thc  casks,  and,  also,  liis  icfusal  to  dclivcr  tliciii,  in  wliicli 
lie  persists,  allcfi;in<^  tliat  Pmcr,  after  storincr  tliciii  in  liis 
ccllai's,  u|)on  liis  own  account,  sold  thc  wliolc  to  liim,and  tliat 
lie  is  rcady  to  [lay  tlic  pricc,  at  wliicli  lie  ])urcliased.  Tlicsc 
alU'^atioiis  arc  ilcnicd  i)y  Po/er,  and  tlic  piiiicipal  iii(|uii'V, 
thcrefore,  vvill  lie,  wlictlici-  thc  licer  and  casks  wcre  or  werc 
not  so  .sold  t()  Meiklcjolin.  iiut  thc  iniiiicdiatc  (|Ucstioii,  tliat, 
wliich  \vc  ai'c  now  callcd  upoii  to  décide,  turiis  iipon  thc 
évidence  oftercd  liy  thc  Plaintitt';  and  \ve  arc  to  detci'niinc, 
whctlier,  ifi  this  cau.sc,  rccoui'.sc  sliall  lie  liad  to  thc  comnion 
law  of  Canada,  tliat  is,  to  tliat  law  wliich  was  in  force,  in  thc 
])i()vincc,  at  thc  C()ii(|Uc.st  ;  or  to  thc  "  iules  of  évidence  laid 
dowii  liy  thc  laws  of  En<,dand."  A  rccoursc  to  tlic  coniinon 
law  of  Canada,  is  thc  ordiiiary  rule,  to  thc  law  of  Enj^land, 
an  cxcc])tion  crcatcd  l>y  statute  for  those  cases,  in  wliich, 
"])roof  is  to  lie  iiiadc  of  facts  coiiccrnin^  coinincrcial  iiiatters." 
Thc  lOtli  s.'ctioii  of  thc  ()rd.,2')  (  !co.  III,  ch.  il,  liavinu- enactt'd 
tliat,  "in  ])roof  of  ail  facts  coiicerninif  coiniiicrcial  niattcrs, 
recourse  shall  lie  had,  in  ail  courts  of  civil  jurisdictioii  in 
this  province,  to  thc  rules  of  évidence  laid  down  hy  thc  laws 
of  Kntrland."  (1)  If,  thercforc,  thc  facts  in  this  case  lie  facts 
coiici'rniiiii'  coniiiiercial  niattcrs,  wc  iiiust  he  «fovcrncil  1»\-  thc 
law  of  Kiiirlaiid,  if  not,  Itv  thc  coiiiiiion  law  of  Canada. 

In  France,  liefore  thc  cstalilishiiicnt  of  thc  So\'ercio-n 
Council  of  Queliec,  and,  [)articularly.  in  thc  vicomte  of  l'aris, 
there  were  particular  jurisdictions  (jutics  (■iiiisuIk)  wlio  werc 
ap])oiiited  "afin  de  ju^er  les  att'aircs  de  coninicrcc."  (2)  It  is 
triu',  tliat  in  thc  provinces,  or  districts  of  Fraiici',  in  wliich  no 
juo-es  consuls  werc  appointcd,  ail  "aflaircs  de  coninicrcc," 
as  well  as   ordinarv    niattcrs,  werc  heard    and    dctei'iiiined  1)\' 
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(I)    Lii  st'i'tii)ii    1(1  lie   l'orili)iiiiitiKe  (lu  (^lOiiM'iiK'ui'   et  du    Conseil    liVit* 
(le  la  pi'oviiift'  lit'  C^ui'lieo,  lU'.  17>S."),  '2't  Hvur^v  III.  cli.  il,  ho  lit  coiniiif  nui    . 

'■  liaiis  la  ])it'Uvo  lU'  tous  fait.s  coiu'fiiiaut  les  atlaires  de  eoimueiee,  ou 
aura  recours,  daus  toutes  les  Cours  de  jurisdietiou  eivile,  en  cette  ])rovinee, 
aux  formes  admises,  ((uant  aux  témoignages,  par  les  lois  anglaises. 

(li)  .luris.  Consul.,  vol.  I,  \),  1 
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tlic  onliiiury  courts  of  law  ;  (I)  Imt  it  is  tMjually  tiuc  tliiit, 
wlu'U  tliey  wer»'  nppoiiiti'd,  tlicy  li»'l(l  tin- exclusive  (•dirnizanct' 
uf  ail  CDiimieirial  inattei's  in  (lis|iute,  and  of  no  otliei".  (2) 
Kvery  niatter  in  dispute  thereture,  to  whicli,  tlie  jurisdietiou 
»t' tlie  ju^fes  consuls  exten<le<l,  was,  accordin»;  to  tlie  law  of 
i  commercial  niatter,  or  case  and  ail  tlie  l'aets,  i-elatini' 
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to   sucli    mattei-s,  were,   conse(|Uentlv 
Miercial  matters.  " 


i'acts 
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U!  System  i>ï   jui'isprudence   wiucli    \ve   admmister 


lias  For  its  liasis  tlie  law  ol'  France,  and.  particulai'ly,  tliat 
|nirtioii  of  tlie  law  ol'  France  wliicli  was  ohserveil  as  Imw  in 
tlie  vicomte  of  Paris,  liefoi-e  tlie  estalilislinieiit  of  tlie  Sov- 
ereijrii  Council  of  (^)ueliec  ;  and,  as  tlie  distinction,  lietweeii 
coiiimercial  and  ordinaiy  matters,  is  tlius  known  in  tlie  law 
of  Canada,  it  is  a  sale  course,  foi"  tluî  h'^iû  ijitei-pretation  (»f 
tliat  uew  rule,  vvliicli,  in  sucli  ^enei-al  ternis,  is  prescrilied  hy 
tlie  ordiiiance,  (8)  to  en(|uire  wlietlier  the  case  lie,  oi-  lie  iiot  a 
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of  the  juf^es  consuls,  as  a  commercial  matter,  tliat  liein^r  the 
liest  criterioii,  liy  wliich  we  niay  décide,  wliethei-  the  facts  of 
the  case  lie,  or  lie  not,  "tacts  coiiceriiine' a  commerçai  niatter."  . 
'riie  Kitli  title  of  the  Code  Civil  ])i'escril)es  "  !a  forme  de 
|iroc»''der,"  tliat  is,  tli<'  practice  in  the  courts  of  the  juees 
consuls,  and  it  is  umloulitedly  a  faet,  that  the  whole  of  tins 
title  was  aliolished  hy  th(^  rédaction,  "attendu  (pie  cette 
juridiction  n'est  point  étalilie  dans  le  pays."  (4)  But  tliis  does 
not  atl'ect  the  conclusion  to  he  takeii,  the  eiupiiry  is,  what, 
accordin^'  to  the  law  ot  Canada,  was  an  nifn'iri'  <lr  fonuiwnt', 
or  commercial  matter  '  and  not,  what  was  the  pi'actice,  or 
fiifiiic  (le  i>i'<>fé)li'i\  in  a  conimei'cial  matter  :'  What  wms  a 
coiiiiiH'rcial  matter,  accordin^  to  tliat  jiortion  of  the  law  of 
France,  which  wjus  in  forcH- in  Canada,  was  siicli,  liy  the  law 
of  Ciinada,  and,  althou^di,  every  such  case  was  conni/îilile  in 
the  ordiiiary  courts,  yet,  if  a  coiisular  jui'isdiction  hail  lieen 
creatt'il,  it  would  hâve  clainied,  and  it  would  hâve  lield,  the 
exclusive   coniiizaiice  of  such    cases,  as,  in    France,   under  the 


ireexistiiiii'  laws  of  the  colonv  ;  the  form  of  la 
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procee(lin<,',  only, 
M  hâve  varied  froni  that  whicli  is  pi'escrilie<l  hy  the  Code 


U])oii  the  priiiciples  state<l.  tliis  will  lie  fouiid  to  he  a  vei'y 
clear  case.  .Vil  tradi'smen,  liy  the  law  of  France  were  consid- 
eied  to  lie  iiierchants,  or  ratlier  dealers;  and  ail  suits,  to  which 
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\\)   -1    l'i,i,'«':m,     i;tO...  ;    [•>)    !..(.'.     Deiiiziirt,    vnito    l'diisul.s  ik'S  iiuu\:lmii(l.s, 
I  iiiul  '1.   mikI  iuitlioi'itieH  citeil  poitt. 

(.■i)  l'i'.s.  (Inl.,  -J.MIwi.  III,  oli.  11.  s.   m. 

(4)  Ktlilhtl  Onl.,  vol.   I,  }).  UO. 
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nn'irbiuits  mid  dcnh'rs  werc   paitifs,  and   in  wliich,  tln'  ciiust' 
ol'  iiction  arosc  in   Mic  \\i\x  <it"  t.iadc,  wiTi;  lu'ld,  in   tlic  courts 
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ans, 
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coninicvcial  niattt  rs,  itv  tiffu  I irs  ilc  cminiu'rci 


'l'iic  ('(lict  ot"  lôij;},  wliicli  civatcd  thf  conHular  jurisdiftion 
i)i*  l'aris,  t'iiacts  : 

"  (j)U('  It'H  ju^t's  ft  coiiHuls  des  inarcliaîids  commîtront  de 
tons  proci'H  et  dirtV'ivndH  i|ui  seront  ci-ajirôs  ('iiiis  i-ntic  niar- 
cliands,  pour  faits  de  inaicliandisi-s  scnlcnicnt,  privativcnicnt 
»i  t(ais  juncs  royiiux.  "  (l)And  tho  4tli  artici*'  of  tlif  l'itli 
titic  ot"  tlu'  ordinancc  of  I(i7;î,  wliicli,  in  tliis  respect,  was 
ineicly  declaiatoiy  of  tlie  law  of  l'iance,  as  it  tlien  stood,  and 
liad  lon^  bccn  ])i)ictised,  as  sliall  liereaftei-  lie  sliown,  and 
lu'in»,'  declaratory,  is  now  cited  on  tliat  account,  and  on  tliat 
accoiint  oïdy,  is,  in  thèse  distinct  ternis; 

"  Les  ju^es  consids  connaîtront  des  dificrends  piair  ventes 
faites  pai"  des  niarcliands.  artisans   et  «fcns  de  métier,  afin  de 
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revendre,  o»i  traNiullei'  tle  li-ur  pi'otession  ;  coniii 
<riial)its  ])(an'  étotles,  passements  et  autres  fom-nitures  :  lu 
lan^'eis  et  pâtissiers,  pour  l)led  et  fai'ine  :  maçons  pour  pierres, 
moi'Ion  et  plâti'c  ;  cliai'jx-ntiers,  menuisiers,  cliarrons,  tonne- 
liers, et  tourneurs,  poui-  liois  :  serruriers,  maivcliaux,  taillan- 
diers et  armuriers,  pour  fer  :  plondàei-s  et  fonteiiiers,  pour 
plondi,  et  autres  semlilaliles  "(2).  liC  Camus,  and  tlie  autln-r  of 
tlie  .1  II  risprixlfiift'  coiiuxldliu',  are  e(|ually  explicit.  "  Sous  le 
nom  de  marchand  (says  tlic  foi-mer),  on  doit  com])riiidre  les 
artizans  et  les  revendeurs,  pour  ce  (pii  concerne  leur  commerce  " 
(■"{)  And  tlie  latter  says  :  "  Tous  ceux  (pii  achètent  pcnir 
revendi'e  ou  pour  travailler  de  leur  métiei- sont  justiciahles  des 
(■(Uisuls.  '  Tous  les  auteurs  s'accordent  sur  ci'  joint  (+). 

It  lias  heen,  just  now,  ohsei'ved,  tliat  tlie  4th  ai'ticle  of  the 
I2th  title  of  the  ordinance  of  l(i78,  was  iiierely  declaiat(n-y  of 
the  law  of  France,  as  it  tlieii  stood,  and  had  been  Vm^  ])rac- 
tised,  and  this  will  a])pear,  ujioii  référence  to  the  arrêt  of  the 
I  2tli  of  May,  KîôT,  priaiounced  "  en  l'audience  (le  la  ^ramle 
Chamlii'c  ",  and  re)'ortc<l  in  Ricai'd's  Hfciic'il  d'urrrfs,  iirrêt 
2d  ;  (5)  In  tins  case  tlie  l'iaintitt'  was  a  tanner,  and  I  i'(,u^ht 
liis  action  against  two  siiociiiakers  to  rccoxcr  the  value  of  a 
certain  (juantity  of  leather,  sold  to  them,  in  the  way 
of  tra<le  :  and    tins  was  held,  and   determined,    to   1 


te   a  case 


w 


itliiii  the  jurisdiction  of  the  ju(,^'s  consuls  of  Châhais,  where 


(Il  .")  1-.  ('.  Deiiizart.  .S(i8,  col.  ± 

(•_')   L.  V.  DiMii/iiH,  vol.  V,  |).  ,309. 

(.•{).">  li.  ('.  Dciiiziiil,  44!t. 

(4)  .")  .luris.  Cous.,  17. 

(.">)  N'iilf  iilso  Honiii'i-,  vol.  Il,  ji.  Tliiî,   uIilic  t.lic  iurét  in  statcd. 
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tlic  sale  wiis  iiiiult',  nml  imt  to  Kc,  witliiii  tli«'  jurisilictiuii  (»f 
thc  Pn'vitHtt'  of  Cliùloiis,  wliicli,  us  tlic  onliimry  (•«•iirt  of  luw, 
IiikI  claiiiH'fl  coifiiizaiict'  ut'  tlif  Huit,  ami    was  ])ai"tv  to  tlic  ar- 

ITt. 

But,  fvi'ii  ailmittiii;;  that,  lift'oif  tlic  cMHHU'Ht,  wliat,  \>y  tlic 
law  <)('  France,  was  a  <'(>imiii'rcia!  iiiattti-,  ur  nffuiff  i/i-  caut- 
iiii'n/',  was  luifc  ti  lit'  .s(»  cniisidt'icil  in  ('aiiaila,  liccausc.  iii  tlic 
pcculiar  law  «»!'  Canada,  tlicic  was  no  sucli  «listinction,  still, 
us  sucli  a  distinction  is  iiow  introijnccd,  tlic  wisdoni  and  expé- 
rience of  KiMncc,  in  tlic  desi^^natioii  of  lier  coniinei-cial  inatters, 
1»V  lier  cdits,  d(''clarations,  and  aricts  of  lier  courts  of  law,  ai"»' 
thc  hcst  and  safest  ^'uidcs  of  tlic  ti'Ui-  consti'uction  of  an  ()r- 
dinance,  hv  wliicli,  this  clistinctioii  lias  heen  niadc,  liy  way  of 
cNception  to  tlie  ordiiiary  rnles  of  évidence,  wliicli  are  ilerived 
froni  tlie  law  of  Kiaiice.  Wlicther  tlic  ordinaiicc  lias  tfouc. 
l)eyond  tlie  law  of  France,  or,  liow  far  it  lias  (fonc  l)eyoiid  it, 
wc  iiecd  Ilot,  at  présent,  iiiquirc.as  tlie  case  does  not  call  forit. 

'Plie  ap])licati(  ;i  of  tlie  .intlioritics  whicli  hâve  licen  citi'd  is 
too  clear  to  re(|nirc  any  comnient  :  tliis  is  clearly  a  coninier- 
cial  niattcr,  wliicli  w:uld  liaxc  liccii  cooni/alilc  in  tlic  jurisdic- 
tions  of  tlic  Ju;,'es  consuls,  an<l  in  tlic  proof  of  ail  facts  coiiccr- 
nin^  it,  wc  ninst,  tliercforc,  liavc  rcccairsc  to  thc  rules  of  évi- 
dence laid  down  i>y  tlic  laws  of  Knfjland,  Ky    wliicli    tlie    evi- 

deiu Heredis  as  plainl  v  a<liiiissililc.  (  /'y/iv,  p.  Il,  and  Sliiii ii'>> 

lirj,.,  p.   \±2.) 

\'iilt'  'l'iMilicaii,  /,(.^  l  ii.^l'it  iilx  il  II  il  mil  riiiisiiliiiii . 


SHERIFFS'  SALE.  -LE  ASE.-  OPPOSITION  AFIN  DE  CHARGE. 

('(•riir  (»!'  KiNii's  liHNcii,  <^)ueliec.  Util  Fchruary,  I.SIO., 

l)t»(!l,i:,  and  otliers,   an-ainst  C'illNK'  and    l'iiorx   and    rxiN'.EN- 
K.wr,  (  )pposants. 

Ilrlil  :  'riiat  thc  Icssce  ut' a  iiniperty,  sci/cil  aiiil  ailverti.scd  fur  sale  liy 
tlu'  slii'i-iir,  caniKit,  l»y  opiio.siticiii  aliii  de  cliarj:!',  claiiii  tliat  tlie  |irii|ieity 
shiinlil  l)c  .siilil  siil)ject  tip  tlie  unc^itired  tiTiii  nï  lus  lea^^e.  (  I  i 

A  writ  oï  fii-ri  fiiciiix  lia\ine-  issued,  in  tlie  cause,  an;a.inst 
thc  iiio\i'al)le  and  iiiimo\-ealilc  property  of  thc  Défendant:  ou 
thc  Stli  instant,  thc  sheriti'  returned  that  lie  liad  seized  and 
advertised  for  sidt',  accoi'dinjr  to  law,  thc  lands  and  tenenients 
of  thc  dcfciiihuit,  sincc  which,  lie  had  rcceived,  on  thc  part  of 
François  Proux  and  Vincent  Boneiifant,  thc  o])position  afin  de 
cliarnc  annexed  to  his  retnrii. 

It  apjK'arcd,  hy  thc   return   of  thc  sherili,   thc  o[)positiou 

11)  V.  iul.  (m!I  (.',  I'.  c.  ' 
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aini('Xt''i,  iiiid  tlic  papcrs  tîled  liy  tlic  ()|))i()saiits,  tliat  a  (Iwcl- 
liiiK  liouHi'  ami  lot  of  land  liflono-iiii"-  to  tlu'  Dcffiidai'it,  in  tlic 
lower  town  of  (^ut'licc,  had  liccii  seized  and  takeii  to  exécution, 
at  the  Hnit  of  tlie  Plaiiititt",  tlic  lower  ])ai-t  oï  wliich  lionsc  liad 
1)een,  ny  tlie  ])efen<lant,  ou  tlir  Ist  of'  S('|)teinlicr,  IcSOi),  hy  a 
notarial  iuHti'unieut,  or  acte,  leaseil  to  tlie  < )|)})osauts,  Proux 
and  Bonenfant,  For  tlie  tei'ui  of  four  years,  fro)ii  tlie  Istof 
May,  iMiO,  at  the  yearly  l'ent  of  sixty  pounds,  under  the 
.spécial  covenant,  that  the  lessor  should  niaintain  the  lessees 
in  the  i|uiet  and  peacealile  possession  <>f  the  ])reinises  leased, 
notwiths*^andin<r  anv  sale  thereof  that  niiKlit  lie  nia<i,"  hv  the 
Défendant,  undei'  the  i>enaltv  of  ail  eosts,  dama^'es,  Ajc,  under 
this  h'-ise,  therefore,  Pi'oiix  and  Honenfant  opposed  the  sale, 
ti)  \t"  niade  hy  the  she;  'ti',  of  the  said  hou.se  and  lot,  unless 
the  .sanie  wi're  sold,  sul>jeet  to  their  le.'..",!',  and  the  purchaser 
Itound  to  permit  theni  to  hold  and  eiijoy  the  lower  pai't  of 
the  said  house,  as  leased  to  theni,  du.Miiii'  the  reniainder  of 
the  said  terni  of  four  yeai's. 

HoWEN,  for  the  IMaintirts,  cited  J'rnl ifirn  fraiiniis  hy 
Lan^e,  vol.  f,  :VM)  :  2  Pothier,  4  to  271,  Louage,  ii    2.SÔ.' 

Sewem..  C'il. .).  :  It  is  the  right,  pfi ma  j'ncit'  of  an  adjudica- 
taire hy  décret,  to  put  ont  h  lessee  of  the  formel'  pi'opi'ielor, 
if  lie  finds  one  in  the  possession  of  the  projiei'ty  which  lie  lias 
purchased.  (1  )  'l'he  ()p])osants,  Pi-oux  and  Bonenfant, are  awaiv 
of  tins,  and,  hein<f  désirons,  that  this  riidit  shall  not  eiiure  to 
the  îKljudicataire  in  tins  case,  they  i-e(piii'e  us  to  iiiake  the 
continuation  of  their  lease  a  condition  of  the  sale,  this,  liow- 
ever,  is  opposed  hy  the  sei/in<r  creditor,  and,  as  it  is  .so,  it  is 
plain  thafc  the  conclusions  of  the  opposition,  which  o()  to  this 
point  solely,  caniiot  he  <j^i'anted. 

,  Pek  C'riilAM  :    Let  the  oj^iosition  he    disniissed,  witli  costs. 
(iV-r,  p.  20.) 


ACTIONS  POSSESSGÎP.ES  ET  PETITOIRES. 

('(trinuF  KiNd's  I)KN(H,  Quehec,  Fehruary  Kith,  iSIO. 
TkeI'.wikm,  a^ainsr  Dii'iis. 

Ifilil:    'l'iuit  tti  '   )»is,>Jcs.s(]r;i    aiiit    |iclil(ir>'   actidiis  ciiniKjt   lie  joincd, 
iuiil  the  \  ic(>  is  iK..  ciir'ii  liy  cimsfiit  of  jiiirHcs.  (L'i 

The    Plaintifi",  hy    lus   deciai'ation,  set    fortli    his  title   to  a 
cei'tain  lot  of  lan<l,  alle^ing  that  he  had  heen   the  pi-opj'ietoi' 


(I)    I   l'igfiiil.  7.V{.774;    I   I-iiiij,'c.  .■{«()  ;    I..  C.   iKin/.iil ,  \,>1.  III,   n.  ;{7.  ii    I.') 
&  Iti. 

(!')  V.  art.  îl-l.iL.  V.  i. 
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H'iil  poss-'ssor  tlit'ivot",  siiK'i'  tlic  4tli  of  Maivh,  liSOô,  and  that 
tiie  J)»'ft'ii»lant  had,  withiii  tlic  yt-ar  pivci^lin^'  thc  action,  aiul, 
at  ('.itirrcnt  tinics  lirturc,  CDinniittcd  divoi's  ti'i'spaMHcs  tluToon, 
'>v  c'Uttiiif^f  down  tilt'  ti'fcs,  and  crcrtint;  a  \n^  liousi-  and  saw- 
ndll,  on  tlii'  said  land,  aiid  concludin^'  tliat,  l»y  tlie  jud^nient 
of  tlic  coiirt,  it  slioiild  lit'  ailj\idtj[t'tl,  oi-ilt'ifd  ami  dtrlai't'tl  : — 
Kirst,  that  lu-,  tlif  IMaiiitiH",  is  tlu'  i)ro[)rit'tor  oF  tlio  said  lot  oï 
lantl  :  st'ft»iitliy,  that  the  Doïenthint  ht;  forliitltli-n,  in  future,  to 
disturh  tlu-  Plaintiffin  his  ])osHeHsion  ;  thii'dly,  that  tlu' Dt'ft'U- 
tlant  do  n'Uiovt'  thi-  saitl  \  )^  liousf  ami  uiill  ;  and  lastly, 
that  \\r  lii'  condfinm'tl  to  jiay  dania<ft'H,  liy  reuson  t)f  thtî 
trt'spass,  t'tc. 

To  this  actittn,  a  plfa  was  Hlfil  ly  tlu-  DtdVmlant,  takinjir 
issuf.  as  Wfll  u[)on  tht-  titlt'  to  tlif  land,  as  upon  thf  alh-t^'cd 
ti'fss  >;  and  tlu-  parties  were  heard  en  droit,  upon  the 
issues  I  (ised  hy  the  ])leailin^fs. 

Sevvkli,,  C'ii.  .1.  :  The  ileelaratit)!»  in  this  case  lias  Mendeil  the 
possessory  and  petittuy  actions  to<^ether.  The  J'iaintift 
])ro('eeils  upon  his  possession,  ami  takes  the  usual  et)nclusi()ns 
t)f  the  action  en  coni})laintt,'  ;  liut,  in  the  sanie  dechiration, 
lie  sets  ft)ith  his  title,  jirays  jud^nient  upon  it,  ami  that  he 
niay  l»e  tleclared  pro])rietor  of  the  soi).  This  is  in  tlirect 
violation  of  the  Code  Civil:  "Les  tleinamles  en  et)inplainte, 
"  ou  en  riMntégi'amle,  ne  pourront  t''tre  jointes  au  pt''titt»ire, 
"  ni  If  pt''titoii'e  poursuivi  tpie  la  ileniamle  en  complainte  ou  en 
"  i'éintt''nriiiide  n'ait  t'tt''  te!'niim''e,  et  la  contlamnation  })arfour- 
"  nie  et  ext'euti'e.  "  (1)  Ft  is  true,  .htiisse,  in  his  eoninieiitary 
upon  this  aitiele,  lias  said,  that,  in  his  t)pinion,  this  j)rt)hil»ition 
exteiids  to  tlie  court  oiily,  ami  that  ail  that  is  Iwrhidilen  hy  it 
iiiay  l>e  doue  liy  consent  of  parties.  {'!)  lîut  this  distinctit)!» 
is  iiot  adinittetl,  or  eveii  notieeil  liy  other  ct)ninientatt)rs  ; 
nor  is  thei'e  any  adjud^-ed  case  in  suppoi't  t)f  it  (.'}),  and 
certainlv,  it  is  dano'erous  to  hold  in  principle,  that  a  rule, 
whicli  vlie  law  lias  estahlishetl  upon  (.frountls  of  puVilic 
•  'Xpeilieney,  can  be  set  aside  hy  the  act  of  intlividuals. 

J*KH  Cr.UAM  :  Ail  that  part  t)f  the  dedaiation  and  ))lead- 
iiiy's  which  related,  in  any  iiianner,  to  the  ])t''titoire.  was 
declari'il  null.  ami  of  no  ettect.  Ami  it  was  ordi'red  that  the 
jiai'tics  pidceed  respcctix fjy  t<i  the  adiluetion  of'tlie  pi'oot's  of 
the  Tacts,  liv  theni  sevurall>'  alle|.red,  upon  the  posst.'.s.soire  tmly. 
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(Il  lit.  .\VlIl,art..">.  ci)  I  ,l(iiissc,;i,S7.  (.•{», Su,.  I  Poilijci  ,4t(i.  1  11»,  iin<l  1\',  t.lH; 
Kavaul.  71  :  I   l'ij,'Ciiu,  171  ;  Sirpillnn,  28'2--_>S.S  :  I  iir)iiiiiT.  \:i\. 
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SHSRIFF'S  SALE  ;-  OPPOSITION  ;-  BIDDER. 

CoruT  oK  KiN(!'s  Hench,  (^ut'hi'c,  Kitli  Ffliniu -y,  IMO. 

l>.\Ki:u,  iiirainst    Viniii*^-   iin<l   aiiotlicr,  uiid  Hr.ACKWooD,  intcr- 
vi'iiin»^  l'ai'ty,  fiiid  divers  Opposunts. 

Ili/il  :  Tliiit-  whfiiiit  a  sale  of  proïK'rt  y  takcii  iii  ('.M'ciitidii,  tlicsalc  i.s 
stdpix'd  hy  tlic  «licriir,  tlu'  last  aiut  lii,i:li"st  hidder,  al  tlic  pcrii.d,  docs 
not  ht'comc  tlif  adjudicataire  of,  or  a  •(iiiip' aiiy  ri^'iit  lu  llu-  [irupcrty 
put  iip,  allhdii'ih  tlic  shcritr  may  Mavc  a'-ted  illc^rally,  in  dis  'oiitiiuiiiifr 
t!ii'  sale.  Niir  raii  there  hc  any  sal(^,  uidcss  tlic  liiddinjr  lias  hi-eii  aceej)- 
tcd  hy  tlic  kiiiickiii^rdowii  nf  tlic  liatniiwr,  (irsoiuc  aci.  i'(|iii  valent  to  il.  (1  ) 
Niir  caii  a  Delcndaiit,  \>y  upipusilinii,  stop  tlie  sale  of  liis  pinperty,  iipdii 
tlie  i^riiund  tliat  tlic  siuii  liid  was  imt  ncar  tlic  vainc  oC  the  prcinises, 
iiiiîcss  tlie  l'iaintill'aiid  t  Iw  sevcral  Oj!] (osant s  alin  de  (•diiservcr  cdiiseiit 
tlieretd. 


aAiii''    issucd.  l'diimiaiK  iiii!' 


A  writ  ol  rc  ml  il  Kiin  /■xiimnis 
thf  sliefiH'  to  scll  ci'i-taiii  in^al  jinipefty  oF  tlie  DelViidaiit, 
Avhich  had  Ik'cii  liy  hiiii  juvvioiisly  sci/ed,  and  takcii  iii  cxc- 
c'iition,  undt'r  a  wi'it  o^ f'icr'i  fuctus,  ,sued  ont  liy  tiic  l'iaiiitifl', 
a^ainsttlK-  Défendants,  on  a  jiid^inent  recovertMl  ir)  tliis  cause, 
hu,  in  the  usual  manner,  adveftised  tlie  projiertv  so  seized  foi" 
sale,  and  ^ave  notice  tliat  the  .sanie  woiild  lie  sold  and  adjud- 
d'ed  to  the  hi<>'hest  liidder,  on  Monday  the  1 4th  <it'  Au<^'ust, 
ISO!).  ()nthe-2d  oF  Octoher  t'ollowin)^-,  tlu'  shefifi'  retnrned, 
"  Tliat,  in  oiiedience  totliesaid  wntof  l'cud  il  mu  i  i',rj)niiiis,\u' 
)iad,  al'ter  conip!yin<,f  witli  the  foi-inalities  i-,'(|nii-ed  hy  luw, 
proceeded,  on  the  said  l-tth  ot'  Auj^ust  last,  in  the  usual  manner, 
to  the  sali'  ot'  the  said  real  propei-ty  to  the  Dereiulants,  coin- 
nionly  called  the  distillery  at  Beaupoi-t,  lait  tliat  the  sanie 
Ilot  havin;,^  produced,  as  ulle^'ed  liy  the  Détendants,  iiear  its 
va,lue,  three  thousand  and  t'ii'ty  pounds  haviiijj;  heeii  orterecl, 
on  the  pai't  of  doliii  Black wood.  as  the  tliird,  last  and 
hid'hest  hidder,  the  a<ljudieation  had  not  taken  place,  hy  rea- 
son  ot'  an  o|)position  <»n  the  ]iait  ol'  the  said  Del'endants,  con- 
seiited  to  hy  the  Plaiiititr's  attoniey."  The  opposition  ot'  the 
Détendants  was.  at  the  .s.inie  tinie,  retnrned  and  tiled  hy  the 
sheriff'.  in  wliich  they  alied-e,  foi'  dronn..s  ot'  ojiposition,  as 
t'ollows  : 

"  Parce  (|Ue  la  \aleur  du  dit  lot  serait  considerahie,  et  (pie 
l'atljiKlicatioii  faite,  faute  de  la  concurrence  d  un  noinhre  suf- 
fisant d'enchérisseui's,  tendrait  à  la  ruine  des  (  )pposants,  et 
aU'ecteruit  essi  iitielleiiieiit  les  int/'rêts  de  leurs  créanciers, 
(pi'il  est  de  leur  intérêt  (pie  le  dit  lot  soit  adjui^é  à  sa  \aleni', 
on,     au     moins,     aussi     approchant    de    sa    valeur    ipic   ]ios- 

wihle.  ce  ipli    ne  petit   r(''Sult('r  iple  de   la  concin'li  liée  des  eiichi''- 
(1)  V.  ail.  (is.U'.  r.  f. 


k 


M 


m^\ 


l»K    I.A    l'rt(»VlNt:K    DK    i^rKHKC 


1  •"* 


suf- 

tS,  l't 

cicrs, 
ilt'ur, 


''Vît 


rissfurs,  surtout  dv  la  (iriiii(li'-|{ri'ta<,nu'  où  les  (ra/'-ottcs,  daiis 
l('st|Ut'llfs  riivcrtisst'uu'iit  «lu  slit-rif  fUii-ait  été  iiiHéjv,  auraient 
('•tr  ciivoviM'K."  A  vai'icty  (»f  oppositions  atin  de  consci-vcr,  on 
tlic  i)art()f  (iitiVrt'nt  ercMlitorHof  the  DctVndaiits,  wvw  likt'wist' 
i'ctuinc(l,  ;ui(l  tilt'<l  l>y  thc  sljtn-itt',  whicli  liad  Itccii  duly  sicvni- 
tii'd  to  liini.  al'tfr  t!n'  pi'opcrty  in  question  liad  lieen  liy  hini 
sei/,e(l.  \J]nm  tliis  retuin  of  tlie  slierifi",  Bowen  nioved  to  tile 
a  ])etition  in  intei'ventiou,  on  tlie  lielialt'  of  F-Jlackwoixl,  whicli, 
al'ter  liearim''  the  i^vrties,  tlie  court  perniitted  hini  to  file  :  in 
tliis  ])etitior,,  after  statin;:'  tlie  seizuiv,  hy  the  sliei-iti",  of  tlie 
ilistillery  at  Beîiuiioi't,  and  tlie  advertisinn-  of  tlie  sanie  for 
s  de,  on  il  particular  day,  Blackwood  alleu-ed,  tliat,  on  the  «lay 
ti\i'(l  t'or  the  said  sale,  lie  did  law  l'ully  hid  and  heeonie  aîi  en- 
(•iH'iisseur  of  the  sai<l  distillery  and  preinises,  and,  after  s<'- 
veral  liiddiiias  and  enelières,  did,  then  and  there,  iK'conie,  and 
vet  reiiiained  the  last  ami  hi<;liest  liidder,  oi-  (h'ruifr  ti  jtlus 
liinif  riK-liérix^rii  r  thereof,  for  the  priée  or  sinii  of  £.S()i5(),  and 
did,  then  and  tli' re,  lieeouie  enHtled  to  lie  the  adjudicataire  of 
the  said  distillery  and  preiuises,  luit  tliat  the  J)i'fendnts,  on 
the  said  «lay  of  sale,  contrary  to  law,  filed  an  o])position  in 
the  hamls  of  tlu'  shcritt".  fonnally  ])i'«)hil)itinif  ami  opposini;- 
the  adjudication  of  the  said  distillery,  hy  reason  of  whieli 
opposition,  the  slu'ritl'did  not  a«ljud<fe  to  hini  the  said  distill- 
ery, as  lie  was  liounil  to  do,  and,  therefore,  lie  cor.cluded,  tirst  : 
Tliat  the  «)])positioii  of  the  l)efen«lants  shov.ld  he  declared,  in 
ail  thiii<;s  null  and  \ oiil,  and  disinisseil  witli  v-osts:  and  secomlly , 
that  the  sheritJ" slwadd  lie  orderecl  and  directed  to  make  ^ood 
an«l  sulHcient  title  t'i  hini  (Blackwood)  of  the  said  ilistillery, 
etc.,  u|ioii  his  payin^'  the  said  suiu  ot"  .'JO'iO  p«iun«ls,  etc..  etc. 

To  tliis  jM'tition  a  .«général  answer  was  Hled  hy  th<'  Défen- 
dants and  (  )])]iosaiits,  Voni'^-  and  Ainslie. 

Bi)\vi;N',  in  suppoi-t  of  the  jii'tition,  eontendeil  tliat  the  o]ipo- 
sitioii  of  the  Di'fendaiits  to  the  adjudication,  U])on  the  ^•r«)unds 
of  a  want  of  lii«l«lers,  ami  of  the  [ireniises  liein^'  of  (;'i'eater 
valu«'  tlian  the  suni  lii«l  hy  Blackwood,  was  no  opposition  in 
law,  ami  that  the  sheritf'  ouj^ht  not  to  hâve  l'eceived  it,  at  the 
iiiiiiiieiitof  th«'sale,as,  hy  the  Pi-ov.  Stat.,41  (  Jeo.  ni,cli.  vil,s.  I  I. 
the  saine  sliouM  hâve  lu'eii  n«)titied  to  hini  tiftecn  days  ]))■«>- 
\  ions  to  the  sale;  that,  the  Ddeiiilaiits  had  takeii  upon  theiii- 
st'lves  to  tix.  the  value  of  the  pri'iiiises,  aii«l,  therehy,  preveiit 
the  exécution  and  etlect  of  tlie  Kin^s  writ,  an«l  if  siieh  an  in- 
terférence could  he  allowecl,  a  siniilar  opposition  nii^dit  l>e  niaile 
hv  the  Defenilants  to  the  exécution  ol  anv  si  WseiiuiMit  writ, 
•.\\v\.  •Ai)  ml  i lift  II  Un  III,  iwA  the  ends  of  jiistici'  «lefeati'd  :  that 
the  day  tixed  hy  the  sheritt'  for  ihe  suie  of  ]iropei'ty  takeii  in 
exécution  was  ]ierenipt«iry.  ami  the  sale  coul«l  iml  he  [lostpoiieil, 
iniliss  tin  re  w.is  a,i  iiitpossiliility  to  ]ir«icced,  as   in  the  case  of 
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;i  waiit  ol"  l)i(l(l('l's.  (A.  ('.  Ih'iniurl,  nci'Iio  cnc/n'ri',  sec.  4,  ii  ' 
I  ami  4;  I^'/icrtoi  rc  df  J  n  l'isjiriKh'nci',  \rv\n)  cui'lit'rc:  I  l'iit/i  itr, 
4t()  p.  V)'A,  'lirait/'  du  couti'îit  «le  vi-ntc,  cli.  il,  s.  .'},  n°  ôKi; 
\\)t\\\vr,('init iniic  (l'Orléii iisJ)^H:  I iitnxl itdloii  un.  lilrc  XXI, 
DcH  criées,  s.  !),  ii  t>4.)  But,  in  tliiscusc,  nosuch  ivaHoii  cxistcd, 
tliero  wt'i'c  l)i(lilL'i's  and  Hlackwood  hcin^'  the  last  and  lii^host, 
the  shcritl'  ()U<;-lit  to  lup;'  adjudocd  tlic  ))r('niiK('s  to  liini,  aiid 
liavini!-  r('t'us('(l  or  ratlicr  m'i-lcftcd  so  to  do,  lllackwood  had 
liccn  conipt'lliMl  to  fipply  to  tlïi.s  court  for  relief,  and  ho  ti'uwtt'd 
tliat,  liy  its  jud^'nit'i^t,  tlic  slicrifl'  would  Itc  ordcrcd  to  pcrfcct 
tliu  HuU',  and  to  cxccutr  tlif  nt'O'ssary  titU'  to  IJlaekwood  of 
the  (listillery,  etc.,  so  contracted  foi-,  and  aniuirc.l  hy  tlic  hittt'r. 

StI'  ART,  on  tlic  sanit'  sidc,  olwi'rvc*!  that,  in  tlic  présent  --ase, 
it  WJis  nt)t  neeessai'V  to  advert  to  tlie  French  law,  since  tlie 
Prov.  Ord.,  '2o  (Jeo.  III,  eh.  Il,  had  tixe<l  and  <leterniined  the 
law  upon  the  ])oint  in  (|Uesti()n,aiid  had  .su))erseded  ail  oth.'i',(  I  ) 
as  hetween  individuals,  a  siniilar  conduet  to  that  of  the  sheritî' 
in  the  présent  instance,  would  hâve  heen  considei'ed  a  hi'each 
of  faitli,  how,  nuicli  iiioi-e  so  nii^ht  it  ho  eon.siden'd,  wheii  it 
was  the  act  of  a  ])ul(lic  oihcer,  under  the  direction  of  a  court 
of  justice.  In  the  adxertisenient  of  the  shcritl',  tiled  and  in  évi- 
dence, lie  ,sa\v  sutHcient  to  found  the  title  of  Hlackwood,  it 
was  in  tliese  ternis:  '  Now  I  do  herehy  ^ive  notice,  *^hat  the 
saine  will  lie  sold  and  adjud^eil  to  the  hi^'hest  hidder,  at  the 
court  house,  in  the  city  of  (^uehec,  on  Monday,  the  14th  (hiy 
of  Auj,iUst  next,  at  eleveii  of  the  clock,  in  the  foi'cnoon,  at 
Avhich  tiiiie  and  place  the  conditions  of  sale  will  he  niade 
known' . 

By  this,  the  sherirt"  had  enwa^'ed  that  the  jii'eiiii.ses  sliould 
lie  sold  to  the  hin-hest  hidder.  on  a  parti<-ular  day,  a  promise 
and  enn^aociiieiit,  on  the  part  of  the  otiicer  of  this  court,  wliich 
should  hâve  lii-en  coniplied  witli,  unlesssonie  leifal  iin[iedinient 

(I)  I,.ii  si'cliipii  .'iU  lin  rliapitir  il  des  oïdnim.iiircs  ilii  t  Imn  iTiicui'  l't  du 
Colinuil  législatif  de  la  |ii  (i\  iiuc  (i».  (,hii'>licf.  de  l".'^."),  LÎ.">  (  icuri;!'  111.  se  lit  ((iiniiic 
•  suit  ; 

"  L()r.si|«t.'  des  iiniiKulilcs  si'idiil  sai.si.s  paf  le  .sliiTif,  en  veitii  d'f.vi'ciitioiis, 
il  en  avertira  la  vente  ]iar  trois  ditlVTenti's  fois  da'is  \i\  (•(r.il/i'  ili  ijin-lnr, 
jM)ur  être  jnoi'É'dé  à  1'  ilite  vent'  un  jour  tixé,  après  ''expiration  de  ((uatie 
nioi.s,  du  jour  de  la  de'  e  du  ))i  .nier  a\  ertissenieiit,  et  ii  ï.nn  piililier  ladite 
vente  à  la  ])orte  de  F'  glise  de  la  paroisse  où  seront  situés  les  liieiis,  iiniiiédia- 
tenu'nt  après  le  sei-  ii'e  divin,  pendant  trois  dinianclies  conséeiitifs  (jiii  précé- 
deront la  vente,  et  iiiii  atlielier  une  copie  du  dit  avertissement  à  la  porte  île 
l'église  paroissiale;  et  (|ue  les  terres  en  roture  sci'ont  vendues  à  la  ])orle  de 
l'éylise  de  la  paroisse  où  elles  auront  été  saisies.  Kt  il  est  en  outre  ordonné 
([ue  le  sliéiif  axerlira  iinniédiateinent  après  la  saisie,  (|ue  tous  et  eluKjue  pai- 
tieuliers  cjui  auront  i)ueli|U(s  prétentions  sur  les  iinnieuhles,  ainsi  saisis,  j;ar 
hypotlieijues,  et  auti(;s  droits,  ou  servitudes,  eu  donneront  connaissance  à  son 
liurean,  soit  avant,  on  après  la  vente,  suivant  la  distinction  i|u'eii  fait  lu  loi. 
Kt  pour  lever  tous  doutes,  il  est  statui',  i|Ue  les  ventes  failcs  par  le  sliérif, 
sans  aucuiii's  aulrc»  l'onnalitis,  auront  les  inéines  forces  et  etlèts  (jiic  les  dé- 
ciets  (^ui  étaient  fait»  ci-devant.' 
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li;i(l  int('i'\t'ii»'(l  to  pn'Vt'iit  it.  Upoii  thf  rctui-ii  of  tlic  stici-iff", 
is  Wiis  stiik'il,  tliat,  aFttT  tlic  usual  i'oi'iiiiilitifs,  llic  prciuisi-H 
liail  litM'ii  set  uj),  ami  tliat  Blackwood  was  the  tliird  last  a,inl 
hif^dicst  l)i(l(lcr,  and,  (M»ns(M|U('iitly,  tlic  slicriH"  was  liound  to 
adiudLTf  thc  itrciuiMCH  tu  liiiii.  In  Ki-aucc,  tlif  iiitcrfcrciir''  ol" 
tlic  court  was  iicccssai'V  to  coiiiplcte  tlic  adjudication,  lait, 
hci-c,  r.ndcr  tlic  cxistiii»;'  law,  it  was  not  iiccet.-ary,  and,  tlic 
conditions  ol"  thc  sale  liciiif^-  c((iii|)licd  witti  l>y  tlic  purcliascr, 
tlic  adjudii'ation  ol"  thc  shcritl"  wms  final,  'i'hc  court,  lie  said, 
wtadd  always  look  witli  a  jealous  cyc  ujton  oppositions  iiiadc 
liv  J^ct'ciidants,  and  discoiuao-e  cv(  ry  atteiiipt  to  sto)»  thc  etlcct 
oi'  thc  Kinn's  writ.  It  was  truc  tliat  thc  i'iaintitl'had  consfiitcd 
to  thc  opposition  to  tlic  adjudication,  lait  tlicre  wcre  othcr 
[lartics  wliosc  consent  was  c(|ii,illy  cssciitial.  Hlackwood  was 
ciititli'<l  to  thc  pcrForiiiancc  ot'  thc  siicritl"s  cn^a^'cnicnt,  and, 
inasiiiuch  as  tiic  sheritr  liad  omitted  to  ilo  wliat  clcarly  lie 
ouu'ht  to  liaA'c  donc,  thc  court  woiild  consider  it  as  donc,  and 
n;ivc  thc  iiropcr  cfl"ect  to  it,  !>>•  ordcriiio'  thc  sheriff  to  exécute 
a  titic  in  favor  ol'  Blackwood, 

B<)H(îlA,  a^-ainst  thc  ])i'tition,  contcndcd  tliat  thc  o])positioii 
ol'  thc  l)ei"ciid;iiits  was  wliat,  umlcr  thc  ancient  law  ol"  the 
country,  was  tcniied  a  ré(|uisitoirc,  and  was  not  oiic  ol"  tiiose 
iiieiitioiicd  in  thc  I'ro\-.  Stat.,  41  (  Jco.  III,cli.  \l  I,  s.  I  I,  thc  provi- 
sions ot' wliich  did  not  ri'acli  it.  Tliat  ly  thc  thc  Prov.  Ord., 
■Jô(îco.  III,  ch.  Il,  thc  shcritl" was  placcd  in  thc  saine  situation  as 
the  court  stood,  nndcr  thc  ancient  law,  in  thc  adjudication  ot' 
pro])ertv,  inasniuch  as  it  was  tlicrein  dcchircd,  tliat  thc  sale  l»y 
the  shcritl"  sliould  havc  thc  saine  force  aiul  ctrect  as  thc  ilccrct 
liy  thc  court.  i5y  tlu-  ancient  law,  thc  liidder  was  lumiid  l>y 
liis  hiddiiio-,  liiit  not  thc  pcr.son  seljin^',  nor  the  court,  iior  as 
in  tliis  case,  thc  shcritl',  uiitil  thc  ])roperty  is  adjud(«'ed,  which 
is  îiii  acccptaiicc  ot'  thc  lii<I(liiin-,  and,  inasniuch  as  thc  sheritl', 
iii  the  présent  case,  did  not  adjudii^e,  therc  liad  liceii  no  accep- 
tancc  ol'  the  l)iddino'  ou  his  part,  and  thc  pétition  ol'  Blackwood 
oueht,  thcivt'ore,  to  1r'  disiiiisse<|.  unlcss  a  positive  authority 
C(aild  l)c  produccil  to  show,  tliat  thc  ancient  law  of  Canada,  in 
tliis  re.spc"t,  had  hecii  ahroo-jitcd,  which  lie  di'iiied,  nor  was  thc 
l'iolit  ol'  a  rfiiiixc  (l'fiirliî'rc.  which  thc  jud^c,  uiider  the 
ancient  law.  «i'rantcd,  i\f  (iffu'ii),  on  thc  re(|uisition  ot'  oiie  ot  thc 
parties,  wlicn  the  suni  Kiil  l'or  thc  property  did  not  ap|iroach 
its  rcal  value,  in  thc  least  chano'cd.  and  he  cited  Duplessis, 
I  vol..  toi.  |(i,  hook  \',  ch.  VI,   "  De  l'adjudication." 

Tli(  .MiVdc.M'i;  (;i;nkh.\i,  l'or  the  l'iaintitt'said  tliat  no  otliuni 
coulil  attacli  to  thc  (  )ppos!iiits.  as  thc  procci'ilitio-s  adopt>  d  l>v 
theiii  weiv  ealcnlatcd  t(ir  tlii'  licnctit  ot  thcir  creditors,  and  ot 
ail  conccrncd.  liy  preventiiif,'  thc  saoritice  ot  a  valuaMc  pro- 
perty ;  lie  asked  whethcr  it  was  not  conip«'t<'nt  to  thc  l^laintiH" 
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t(»  sto))  ilic  sale,  and  tlic  cHi-c-t  oTtlic  wcit  ol' cxcciitioii,  tliout^li 
tlu'i'i'  wcrc  liiddiiii^'s,  l)y  dcrlariii^j  tliat  thc  <U'lit,  t'nr  tlic  pay- 
nu'iit  oi'  wliicli  tlif  |)i'()|)('rtv  liad  liccii  sci/.cd,  was  satistird  :  lie 
coiiU'iidi'd  tliat  tlic  IMaiiitiiriiad  sucli  a  ri^lit, and  in  tlic  prcscnt 
case  tlic  l'iainliti"  liad  liccn  so  l'ar  satisficd,  tliat  lie  liad  aci|iii- 
cst'cd  in  tlic  iipposition  ot"  thc  I )ct'cndants,  and  conscntcd  t<i  a 
rcniisi'  of  thc  sale  tor  licncHcial  j)ur|)()Hcs. 

l)<)\vi:\,  in  i'('])ly,  dcnic(]  thc  cii^ht  to  claini  a  remise  ol"  a 
slici'iH's  sale  under  tiic  e.\istin<r  law.it  haviiii^  heeii  donc  a\va\' 
liy  thc  Pi'ov.  Ord.,  25  (  «co.  1 1 1,ch.  ii,  whicli  j,^a\t'  no  pnwei'  to  thc 
shei'itt'to  postponi'  thc  sale,  lie,  howcvei",  adniittcd,  tliat  thc  case 
woidd  havc  licen  dificrent,  and  woulù  hâve  atlordcil  sonie  co- 
loiir  l'or  ])ost]»oninc-  thc  sale,  il",  licl'oi'c  thc  projx'i-ty  had  l>ecn 
set  n|),  the  consent  to  |)ost])onc  had  hcen  j^'iven  l'or  want  ol' 
liiddcrs,  liut,  the  |ii'o|)erty  lia\inc'  ttccii  jmt  np.  thc  liiddei' 
l->laek\vood  had  ac(inired  a  l'inht,  whicli  no  consent  ol'  thc 
l'Iaintitrand  Défendants  could  take  away  :  Imt,  if  such  consent 
(•()nld  avail,  still  tliere  wci'c  other  crc<litoi-s  of  tlic  Défendants 
who  were  o|)]ios,uits,  and  wlio  ou^ht  t.)  lia\'e  heen  considci'CMl 
as  saisissants  e(|iially  witli  thc  Plaintitt",  and  whosc  consent 
had  not  liccn  olitaini'(l.  As  to  thc  allégation  of  thc  Défendants 
tliat  thc  property  in  (l'.U'stion  was  worth  more  than  the  sum 
hid,  hc  said,  the  sum  which  had  heen  otf'ei'cd  Ity  P)lack\vood, 
oU(jht  to  ha\('  liceii  considei'cd  as  the  truc  value  of  the  pro- 
niissi's,  n.)  jicrson  havinc-  otfei'i'cl  a  liichcr  sum. 

Skwkli,,  t'u.  ,1:  r[)on  Si  jiiri  /(iiiiis  tlic  sli(MiH'in  this  cause 
takcs  in  i'Xccution,at  the  suit  of  the  Plaintitî' H,d<er,  a  valuahle 
distillery,  and  othcr  inimovcalilc  propt'i'ty,  liclonn-in<,f  t(»  the  Dc- 
fenthints.  situate  at  Bt'auport,  in  this  district,  hc  ])i'o('ec(ls  to 
the  sale,  in  tlie  usual  manncr,  upon  a  mi.  r.r.,  and  thei  arc 
three  hidilci's,  of  whieh  thc  last  is  Hlackwood,  the  intcrvenin<; 
]iarty,l)Ut  lus  liiddini^f  liein^'  no  more  than  .C:}()5(),  the  Dci'cn- 
dants  oppose  the  sale,  oi',  rather,  the  adjudication  (with  thc 
Flaintitt's  consent),  upon  the  jfround  tliat  the  pi'ice  ofi'crcil  is 
very  «i'reatly  lielow  tlie  l'fJr  \alue  of  the  |)rcniises.  '^Pliis  opiio- 
sition  thc  shcriir  a(huits,  discontinues  the  sale  and  niakcs  a 
.spécial  ri'turn  of  his  procecdinfjs  in  whieh  lie  states,  "That  the 
a<ljudication  did  not  take  place,  hy  reason  of  thc  Défendants" 
oj)]»osition.  "  L^pon  this  ivturn,  Hlackwood  lias  tiK'd  a  pétition 
in  intervention,  liy  which  lie  prays,  that  the  pro})ei*ty  may  hc 
«leclared  to  l»e  his,  and  that  the  shérif}' may  he  ordered  to  ex 
ecute  a  title  in  his  favor.  The  prayer  of  this  jietition  is  thc 
matter  in  dispute. 

Ou  the  jiart  of  Blackwood,  it  is  contende(l,  that  the  oppo- 
sition of  the  Défendants  was  and  is  a  nuUity,  and,  tliat.  upon 
the  face  of  tlii'  retuni,  it  is  évident  that  tlic  sale  was  perfec- 
t'i!,  that   threc   liiddinifs  were    niade.  and    that    he.  heiiiir  thc 
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hst  ami  lii^^'lii'st  liiildcr,  is  thc  Icj^.il  adjiidii'atairc,  aiid  ho  cii- 
litlcil  t  )  tlii'  proprrty.  On  tlic  otlii'i-  sid<;,  tliat  tln'  uppositioii 
was  a  li'tral  and  sutticient  ciusc  to  lircak  otf"  tlio  sale,  that  the 
sale  was  uot  pi-i-t't'cttMl,  and  tliat  P.lackwood,  coiistMint'iitly,  is 
not  tlic  adindicataii-c.  'l'iicrc  arc  thus  two  (|U('stionH  Itid'oi-e  us, 
Ist  wlictliiT  tii»'  o|)]»osition  was  or  was  not  a  sufïicient  cause 
to  stav  tlic  iirocccdino^s  ^  and,  if  it  was  not,  tlic:i,  "indly 
wtictlicr  Hlackwood  lie  or  lie  not  tlic  adjudicataire  of  the  jiro- 

jici-ty  ' 

Ail  oppositions  to  a  sale  liy  décret  uiu.st  be  niade  before  it 
coiiiiiicnccs  ;  (I)  and,  so  i-xtciisivcly  truc  is  tliis  ])rinci])lc,  tliat 
wlii-rc  tlw  sale  lias  once  be^iin.evcn  satisfaction  of  the  exécu- 
tion, by  the  payineiit  of  d<'l)t  andcosts,  is  licld  uot  to  be  asuf- 
ticicnt  cause  to  stay  tlic  sale,  if  tliere  be  any  oppositions  atiu 
de  conserver.  (2) 

IJpon  tliis  ^round,  and  upon  the  ground  that  the  waiit  of  a 
suHicient  considération  (la  vilité  du  prix)cann<)t,  in  any  ins- 
tance, ini]vacli  an  adjudication,  {l\)  I  ani  cl(;arly  of  ojiinion 
that  the  ojiposition,  or  l'ather  the  protest  of  the  DefeudaiiXs, 
was  not  légal  a  cause  to  stay  the  iii'oceediugs,  and  that  the 
sheritf  was  not  bound  to  notice  it,  notwitbstaiiding  the  IMain- 
tiH's  consent,  the  l'Iaintitt"  lieing  but  one  aniong  niany  cretlitors 
who  were  e(|ually  parties  to  the  suit,  by  ojtpositions  afin  <le 
coiisers cr,  whose  consent  to  stay  the  ju'oeeedings  was  at  leiust 
(•(pially  neces,sarv,  and  was  not  gi\en. 

The  in(|uiry  is  thus  reduced  to  the  single  (piestion,  whether 
Hlackwood.  und«'r  ail  the  circunistances,  can  legally  be  held 
t  »  be  the  adjudicataire  {  and  I  think  lie  cannot.  'l'he  nianner 
in  wliicli  the  sheriH'is  to  luake  .sale  of  innnoveable  projierty, 
takeii  in  exécution,  is  not  at  ail  pre.sci'ibed  by  the  Ord.,  17 
(Jeo.  III, ch,  II,  or  25  (Jeo.  IH.cli.  Il,l)ut  by  universal  construc- 
tion, it  bas  beeii  held,  in  ail  the  coui'tsof  the  province,  that  tliese 
statutes  intended  a  sale  by  licitation,  as  was  practised  before 
the  coii(|Uest,  i)  rriiff  piilil Kfiif.  by  bidding,  in  the  course  of  a 
coiiinion  auction  :  it  follows,  tlien,  that  the  last  and  hijrhest 
bidder  niust  be  the  purchaser,  for,  that  is  the  pi'inciple  of  ail 
such  sales,  but  it  follows  also,  that  the  higliest  bidder  cannot 
be  ascertained.  until  the  close  of  the  sale  :  and  this,  of  it.self, 
iinplies  the  necessity  of  soine  formai  intimation  of  that  cluse. 

The  sherift"  is  ir^trusteil  to  niake  the  ,sale,  and  no  time  is 
prescrilied  by  law  wi+hin  whicli  it  must  be  terminated  ;  the 
iluration,  therefore,  ol  the  .sale  is  thus  left  to  lus  discrétion, 
and  it  cannot   be  closed  without  bis  assent,  the   jirojn-rty  also, 

(I)  Onl.,  •_'".  (;.■().  III,  il  .  H,  s.  Xi. 

(•2)  !..  ('.  Dfiii/art,  vol.  V.  p.  .WO,  n   4. 

(.'<)  III..  V..1.  VI,  j).  57,  iiit.  y. 
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wliicli  is  suld  liy  tlie  sliei-ifl' (oi-  rutlicr  uï  uliicli  ht-  niiikes 
sale),  is  Ilot  tnin.sfi'ri'tîd  hy  liiin  to  jniicliaHtT  (For  it  is  iicitlier 
eqiiitulily  iioi*  le^ally  his),  hut,  by  thc  acts  wliich  lie  i.s  tlin-eted 
and  »'inp()\ver(Mi  to  pcrt'onii  :  aiiiotit^  whicli  is  tlic  act  ot' 
lic'itation,  wliicli  iiuist,  as  wt'll  as  tlic  iv.st,  lu-  ('oiii])lt'tt',  aiid, 
tlieivf«nv,  iiniHt  bc  perf»M't(.ïd,  liy  tlio  usual  iiu'tliod  ot"  tcniiinat- 
in<;  tlif  pi'i'iod  for  l»iddiii<r,  hy  tlio  t'all  ot'  tlit"  liaimiier,  or  by 
Hoiiu'  act  équivalent  to  it,  by  whicli  (to  that  iiitcnt)  tho 
asHent  of  hini  wlio  makes  the  sale  is  declared.  In  ])oint  ot' 
t'act,  tlien,  it  is  iniposHible  to  say,  wlio  is  tlie  last  and  lii<^ht'st 
l)iddei'  at  siicli  a  sale,  liet'ore  it  is  closed,  and  it  it  is  interi'upte(l 
and  not  resunied,  the  last  l)idder  at  tlie  moment  ot  sueli 
interruption,  oainiot  lepilly  be  said  to  Ite  the  adjudicataire, 
as  it  is  impossilile  to  say  who  would  hâve  been  the  last  and 
hitrliest  l)idiler,  it  the  sale  had  continued.  For  thèse  reasons, 
it  being  cleai",  that  the  sale  in  tliis  case  was  not  closed,  I  am 
of  (»pinion  that  the  intervenini,^  party  Blackwood  is  not  the 
■Kiljudicataire,  and  that  this  pétition  must  theretore  be  dis- 
niissed. 

WlIJJAMS,  .T.  :  T  concur  entirely  in  tlie  opinion  giveii  by 
the  ciiief  justices.  The  Provincial  Ordinance  déclares,  that 
the  sale  by  the  sheriti'shall  hâve  the  force  and  eff'ect  ot  the 
(h'cret,  Ululer  tht;  French  law,  but,  in  this  case,  then;  lias  been 
no  sale  ;  if  the  sheritt' has  donc  wroiig,  the  parties  must  look 
to  him.  It  is  to  be  lîimented  the  ordinance  does  not  ^o  the 
len^'th  to  authorise  the  sheritt' to  postpoiu'  the  sale,  Imt  it  is 
wholly  silent  on  that  ])oint. 

Kkiik,  .1.  :  The  ([Uestions  .submitti'(l  to  our  décision  l)y  the 
pétition  and  answer,  lies  in  a  very  iiarrow  compass  :  it  there 
was  a  sale  by  the  sheritt'  the  ])etition  nnist  be  i^i-anted  ;  if  not, 
it  must  be  disiiiissed.  \Vhe;i  the  pétition  was  tirst  jireseiit  ;d, 
I  was  of  opinion  it  should  not  l»e  received,  as  the  returii  of 
the  writ  of  rcn.  ex.  has  not  stat<Ml  that  any  sale  had  ]»een 
made  ;  I  then  thoucfht  we  could  grant  the  petitioner  no  relief, 
and  this  proceediiii;',  therefore,  ourdit  not  to  Ite  jj^rafted  on  the 
oripnal  cause  :  I  ani  not  now  induced  to  alter  niy  opinion. 
By  the  sheritt"s  return,  it  aj)pears  tlu'  property  never  was 
adjud<jfetl  at  ail,  it  is  a  solecisni  in  lan<^ua^e  to  say  that  there 
was  a  sale,  wheii  the  lot  never  was  knocked  down  and 
adjudired  :  the  knockiiin'  <lown  of  the  hanimer  is  a  ceremony 
used  in  ail  pul)lic  sales  l»y  auction,  it  is  this  symbol  which 
pul»licly  dcîclares  who  is  the  hijrhest  bidder,  and  that  the 
]n'0]ie)'ty  is  transferred  by  the  seller  to  the  buyer  ï  It  had 
been  conteiided  that  the  sheritt"  en<;a<,nMl  in  bis  public  advert- 
isement  to  sidl  to  the  hi<,diest  bidder,  and  that  the  jx'titioner 
l)einfjf  sucli,  he  was  ItoiZiid  to  knock  down  tlie  lot  to  him,  and 
this   is  uriifed  as  a  pfround    For  our  decree  to  convey  the  jiro- 
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j)t'rty  t't  tilt'  |M'titi(»tifi',  dm  thc  piiyiiiciit  of  tlif  lii^'ln'Ht  priot- 
((M'iTt'il  :  luit,  litraiisf  tlic  otHcci'  oF  tins  court  lias  iiot,  in  ail 
thin<;H,  lU'tcd  in  ohcdicncc  to  tlio  writ  ot"  exécution,  is  tliis  a 
l'caHon  l'or  tlic  coui't  to  ordcr  a  sale  to  take  elt'ect,  wlieii 
tliei'e  was  no  sale  :'  It  is  a  t'allacy  to  say  tliat  the  petitioner 
was  the  lii^liest  l)iil(lei',  lie  was  ho  in  one  sensé,  and  not  in 
anotlier,  lie  whh  tlu'  lii^liest  liiildi'i-  at  tlie  nioiiient  the  sale 
was  susj)end«'<l,  not  at  the  tiiiie  it  was  eonipleted,  l'or  the 
soleiiiity  iiever  took  place,  hy  which  the  selU'is'  asseiit  to  th'' 
Haie  was  niade  nianifent;  how  doen  tlie  court  know  tliat  t.'U)r)0, 
w'iisthi'  su  iinnn  III  prcfiniii  that  would  hâve  lieeii  j^iveii,  it"  the 
SiiK-  liad  lieeii  kept  opeii  i*  11'  the  opposition  hat  iiod  lieeli 
«fiven  to  the  sheritt'  and  the  sale  liad  irone  on,  l'or  a  inimité 
htn^'er,  the  projx'i'tv  iiii<,dit  hâve  ])r()<luced  a  niuch  larj^'er  suni. 
It  is  iiupossihle,  on  aiiy  <^rouiids  ol"  law  or  ol'  justice,  to  tlu- 
many  persons  interested  in  tliis  suit,  that  the  jirayer  oF  tliis 
pétition  can  lie  ^>'rante(l. 

l'etition  in  intervention  disiiiissed,  with  costs.  ( /•'///.v,  p.  2<).) 
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CoritT  ol'  Kl\(i'.s  Hkn'ch,  Quehec,  Kith  Kehruary,  ISIO. 
(UaV,  a_i;'iunst  HuNTEUS. 

llild  :  Tliat  (laiiMm's  fur  tlu'  iinii-pcrfurniiiiice  uf  a  .spécial  airree- 
ineiit  l(ir  tlie  traiispdrtatiim  of  frooils,  wlicrc  a  part  lias  heeii  transpnr- 
tcil,  (Iclivcrcd,  ard  accepted,  l'aniiot  !»>  plcnlcil,  aL'aiiist  an  action  (iii  a 
iliiiiiiliiiii  iiiiri(it,Jiiv  f'rcijzlit  canicd,  iipoii  siicli  part  so  deli  vi'rcd  and  ac- 
(yptt'ij.  Tlie  |)arty  iiuist  iiistiliite  a  cross  demande,  or  a  scparatc  ac- 
tion, for  s»icli  dama^res.     (1) 

'l'he  déclaration  contained  two  coiints  :  the  tirst,  settino' 
fortli,  that  the  DefendantH  were  imlelited  to  the  Flaintiti,  in 
the  suiM  oF  £2;"),  for  the  Freio-ht  oF  l()!t  harrels  oF  potash,  helono-- 
in<<[  to  the  DeFeiidants,  and  hrou^'ht  Froiii  St.  Roch  to  (,)ueliec 
in  the  Plaintiti-s  schooner,  in  the  mo»  th  oF  May  last,  and  deli- 
vered  to,  and  accepted  hy  the  Défendants,  at  Queliec  :  m  consi- 
dération of  which,  the  Défendants  undertook  and  proniised 
to  pay,  etc.      'l'he  .second  couiit,  (jini uf ii m   lut'rnU. 

The  defence  was,  that,  hy  a  writteii  a^n-eeiiient,  eutered  iiito 
hetween  thi-  parties,  the  Plaintitf  had  eiii»!i<red  to  o<,  down, 
with  his  vessel,  to  St.  Roch,  and,  there,  take  on  hoard  i()4  hai-- 
rels  and  ô  punclieons  of  jiotash,  and  hrino-  and  deliver  tlie 
saine  t:)  the  Défendants,  at  (.^uehec,  for  which.  lie  was  to  he 
paid,  hy  the  Defeiichuits,  tweiity-tive  jiound.s.  That  the  Rlain- 

(I)  V.  art.  KMC.  et  1I.S8  ('.  (J.,  et  loi  ('.  1'.  ('. 
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titl'ilid  tint  hikc  on  liourd  liis  saiil  vcshcI,  (ir  liriii^'  iip  tn  <^Mi'- 
lifc,  tlii'  (|Uiiiititv  "tt"  liiiiTcls  sti|)iilutt'<l  in  tlif  said  a^irci'iiicnt  : 
liut  liiul  oiily  lir(Min;|it  II]), ami  ilcIiN  fi'c(l  tu  tin-  Dcft-mlants.  lOM 
Imrrcis,  wlit'i'i'hy  tlw  DctViidaiits  liad  siiM'cnil  damatff,  to  tlic 
aniouiit  un  tl7.ô.  and  that  tlic  Défendants  liad  ali'cady  paid 
Cô  t()  tlie  l'Iaintiff,  (Ml  accoiint,  sd  tliat  tliei'e  was  now  due  tu 
luin  tlie  HUni  oF  t2. 10,  otdy,  wliicli  tlie  Défendants  teiidered 
and   deposited  in  court. 

At  tlie  en((nète,  it  was  )»i'o\('d,  on  tlic  |)art  ot'  tlie  l'Iaintitl", 
tliat  lie  did,  in  tact,  I tri nj;  iip  and  deliver  to  tlie  Défendants  at 
<i)ueliec,  tlie  (|uantity  of  !()!>  I  an-els  of  potasli,  wliicli  were 
i-ecei\ed  hy  tlie  i)efen<lants.  On  tlie  ])art  of  tlie  Défendants, 
tlie  wi'itten  a<;i'eenient,  l'utei'ed  into  liy  tlie  parties,  tlie  noii- 
pei-fornianî-e  tliereof  liy  tlie  IMaiiititl',  and  tlie  expeiise  tlie 
Défendants  liail  incnriiMl,  in  procui-in^'  aiiotlier  Ncssel  to  hrinj,' 
up  tlie  potasli  left  liy  tlie  l'Iaiiititf  at  St.  Hoeli  were  ])roved. 
'l'Ile  l'Iailltiti"  Miliiiitted  tliat  lie  liad  reeeived  .">  pouiids  on 
aceount. 

At  tlu'  liearine-,\'.\Ni'i:i.soN,  for  tlie  IMaintiff,  said  lie  relied  on 
tlie  second  count  in  tlie  ileclai'ution,  under  wliicli,  tlie  l'iaintiff 
was  entitled  to  l'ccover  frei^iit.  for  tlie  ipiaiitity  of  itarrels  de- 
li\ered  l)V  liini  to  tlie  Défendants.  'l'Iiat  tlie  danuiefs  wliicli 
tlie  Défendants  liad  set  fortli  in  tlieii'  plcaconlil  not  lieawai'- 
ded  to  tlieni,  undci-  the  issue  raisecl  lietwt'cn  tlie  pai-ties,  iniis- 
iiiucli  as  daniaii'cs  were  not  s|)ecifically  clainie(l,  and  tlie  court 
coiild  not  ;4'raiit  *'///'(/  /«'//'/(/,  tliat,  if  any  daiua^fes  liad  lieeii 
suftere(|,  (ir  could  lie  claiiiied.  hy  tlie  Défendants,  tliey  couM 
only  lie  Iliade  the  su'iject  niattei' of  an  incidcntar  cro.ss  de- 
mande, wliicli  the  Défendants  had  not  set  nj». 

S'iMAlîT,  for  the  Défendants,  contendeil  tliat  the  Plaintitt 
oULjlit  to  li;\ve  hroiie'ht  liis  action  upon  the  spécial  îi^reenient, 
inijilieil  jtroniises  could  only  lie  l'aised  wlu'iv  thei'e  nre  no  ex- 
])ress  pi-oinises,  lait,  supjio.sin^  that  a  gênerai  i iHlcltitafiis  ,/.s- 
siiiiijhsit  lay  in  the  pi-esent  instance,  the  only  ]irinciple  upon 
wliich  it  could  lie  supjiorted  was  the  geniM'al  one,  (piod  iichki 
ih'hct  iilft-nns  i/cfri iiiciifo  /oiuiph'tiiri  :  the  plea,  thereforc, 
an<l  hf  évidence  in  tliis  canse,  met  the  wry  gist  of  the  Plain- 
titt's  action,  they  show  that  the  Plaintitf  did  not  deserve  to 
hâve  of  the  Défendants  the  sum  denianded  liy  the  déclaration, 
liut  otily  the  sum  teiidered  lieing"  .£2. 10.  An  incidental  <le- 
niand  would  hâve  heeii  necessary,  if  the  action  ha<l  heen  any 
otlier  thaï  1  a  gênerai  ',  ,i(lchif<if(if<  (issmiipsif,  and  it  was  not 
now  compétent  to  the  Plaintitf"  to  object  to  the  suliject  matter 
of  the  plea,  as  lie  had  answered  it,  and  proof  had  heen,  in  con- 
seipience  ordered  thereon. 

('niKT  Jisi'ici':  delivereil  the  (tpinion  of  tho  couit,  as  fo|- 
lows  : 
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'l'Iic  iltin.uiil  i>r  tlif  l'Iiiiiitil!"  Îh  a  ijini iit l' tu  inrrn'il  fur 
IVi-iolit  t(i  uliicli  tlif  I  )t'r('iiilaiits  aiisucr,  tliat  (  luay.  tlic  l'Iaiii- 
titr.  iiiailr  a  spécial  anrcciiieiit ,  fur  tlie  \uya;;e,  and  tliat  liedid 
Ilot  |>irrciiin  it.  Tliey  liave  ixtt,  Imw  evrr,  iiiHtitiited  a  eross 
ilcinande,  t'nr  tlie  daniaifes  wliicli  tliey  lia\e  suH'el'ed  hy  tlie 
noM-prrt'oi'niaiice  oF  tliis  a^fieeineiit,  ho  tliiit  tlie  sole  (|Uestion 
for  OUI'  coiiHideratioii  is.  wlietlier.  iii  tliis  ciuih»',  tlie  noii-]ier- 
fonnance  ot"  tlie  H]ieeial  a^i'ccineiit  eau  ilefeat  tlie  l'IaiiitiH's 
ri'dit  to  iceover,  to  tlie  exteiit  iii  wliieli  tlie  Del'eiidaiits  liave 
lienetiteil  liy  liis  seiviees,  iipoii  an  iniplied  aorccinent  wliieli  is 
tlie  rouiidatioii  ot"  tlie  iii-est-iit  aetion  '.  And,  \ve  tliiiik  iteaniiot. 
Tlii>  action  in  tliis  instance,  is  iiot  Itroiie-lit  n|)on  tlie  ori^dnal 
coiitiact,  luit  npon  a  (|Uasi-coiitract,  l'oiinded  on  tlie  considér- 
ation ol'  tlie  lieiietit  wliicli  tlie  Défendants  lia\c  i'ecei\ed,  and 
iiii])lied  f'i'oiii  tlieir  acce|itance  of  tlu-  cari^o.  wliieli  tlie  l'iaiiititi' 
lu'oll^'lit  to  ((Mieliec.  Tlie  case  is  witliili  tlie  l'ule,  laid  down  in 
Lid-<'  vs,  Iji/dc.  (I)  in  wliieli  an  iinplied  iindertakinn-  was 
raised,  accoi'diiii,^  t  >  tlie  ])i-inci])les  of  niai-ine  coiitracts,  on  tlie 
oi'oiinds  of  hcnetieial  service,  and  lalioiir  |)erforineil  \>y  the 
l'iaiiitit!"  for  tlie  Défendant,  and  liy  liiiii  accepted,  foi-  wliicli, 
no  otlier  tlian  tlie  l'iaintitf"  was  l'iititled  to  recover.  Tliis  laile 
lias  lieeii  recoy;nized  in  the  icceiit  cases  of  Molloi/  vs.  I><ir/:rr, 
cl)  and  L'hIiIii  rd  vs.  Loprs  (,S)  and  we  know  nothinn',  in  tlic  law 
of  (  anada,  wliicli  militâtes  a^ainst  it ,  it  w<aild  certainly  lu- 
unjiist  if  it  wrre  otherwise. 

l''or  the  daniati-es,  occasioned  liy  the  l'Iaintitl's  non-per- 
foniiaiice  of  the  original  conti'act,  the  Défendants  liave  tlieii- 
reiiiedy:  hut  we  cannot  stop  the  présent  Plaiiititrin  liis  course, 
to  recover  tliat  whicli  lie  lias  tlius  earned.until  the  DefeinlantH 
sliall  tliiiik  proper  to  institute  their  action  for  the  'recovery  of 
tlieir  dania^fes.  The  juiln-inent,  therefore,  niust  he  entered  up 
l>n)  l'iitd  for  tliat  |>roportioii  of  the  eiitire  frei^dit  to  he  jiiiid 
t'or  !()!)  harrels  of  ])otasli,  whicli  tlie  IMaintitf  lias  eariie<l, 
hy  the  traiisportation  of  the  10!»  harrels  recci\cd  liy  the 
J)efeiidaiits. 

.ludoiiicnt  il.  favotir  of  the  l'IaiiitiH",  f<>r  ili.  il.;iJ,  with 
iiilerest,  and  costs.      ( /\///,v',  p.  :{<».  ) 
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<"iH-|n'()K  KiNii's  llKNcil,  (^)ueliee,   17th   Fehniary,  I.SIO. 
iM'liliKs  and  aiiother,  an'ainst  Ai'KINson. 

///'/.■  Tliat  Ihc  Dcfr!!, l:i  ut  caniict   \n-  all^wcd  tu  ])lc;nl  spccially,  tlial 
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whh'li  unidiuitH  to  iu>  mon'  thuii  tlie  jfenerni  ïhhup.  And  tli«'  payniiMit 
iiiid  tln'  tciitliT  iin>«t  hv  |)leiul('(l  liy  wuy  of  |H>riK'tual  inijiHon  /iiiiiii/i- 
tiiiri'  I  II  ilfiiît.  (  I  ) 


/.' 


Tlu!  «Ifclarrttion  îii  tliis  c-iiusc  si-t  Fortli,  "  Tluit,  )»y  u  writ- 
tcii  Jiirivi'iucnt,  iiiudc  jitmI  t'iitt'r»'<l  iiito  iH'twt't'M  tlic  parties, 
on  tlic  .SOth  of  Juiic,  I7HÎ»,  tlu'  HIuintiH's  (li<l  sell  to  tlu'  Défen- 
dant, an<l  tlic  Di^feiidant  <li<l  inirchase  of  tlie  Plaintifis  2(),(H)0 
feet,  nioi'e  «tr  It'ss,  of  wliite  pine  tinilter,  and  I (),()()()  ])ipe 
staves,  nvtrc  or  leHH,  etc."  Tluit  tlie  l'Iaintitts  had  [»erfornied 
tlieir  ipH'enient,  and  liad,  in  faet,  delivered  54,!)()4  feet  of  jiine, 
and  ()7'M)  staves,  ete.,  Imt  that  tlie  Défendant  had  not  ])aid, 
wlierefw.'i ,  they  prayed  jud;;inent  for  £M027,  with  interest,  and 
costs  '■  ►  tins  déclaration,  tlie  Defenijant  tiled  a  plea,  entitled 
/Wrcw  'III  t'iniils  cil  fiiif,  i'i  wliidi  lie  pleade»!  : 

Ist  T'iK  .  lie  was  not  indelit(;d  ;  tliat  lie  did  not  owe,  and 
tliat  lie  did  not  uinlertake,  as  in  tlie  déclaration  set  foitli  ; 

2dly  1  lat  'le  liad  not  failed  or  niade  detindt  in  tlie  pertor- 
niance  •)!  tiie  aifreeinent  stateil  in  tlie  déclaration  : 

.'Idly  'l'Iiat  no  ^reater  «piantity  of  pine  tinilier  tlian  tlie 
(piantity  expressed  in  tlie  afjfreement  liatl  lieen  delivere<l  t(» 
liiiii,  or,  received  liy  liini  : 

4tlilv  Tliat  foi-  tlie  (luantitv  of  tiinliei-  deliverecl,  vi/. 
2(),{)()()  feet  of   pine  tiiiilier,  and   ()70()  staves,  lie  liad   paid   in 

And  Sthly  Tliat  lie  had  niade  n  teiider  ancl  ()(f'ri'  reclh', 
of  tlie  lialance,  wliich  the  Plaintitt's  had  refiised,  hefore  tlie 
institution  of  the  action. 

The  caption  ami  co.iclnsion  of  tins  plea  were  in  the  foriii 
prescrilierl  for  the  defence  (>^(  foiidn  en  fiiil,\\y  the  niles  of 
practice,  and  no  part  of  it  Wius  in  the  forni  prescrihed  for  the 
t'.i'fi'jtf iiiii  jtêri'iii i>t(i') l'i'  vil  i/i'iiif. 

The  parties  lK»in<^  at  issue,  an  application  was  niade  liy  the 
IMaiiitirts  for  a  cDininission  to  examine  certain  witnesHes  iu 
rplier  Canada,  wheii  the  court  suspended  its  order  thereoii, 
and  directed  that  the  cause  sliould  lie  inscrihed  iipon  the 
râle  de  droit,  for  a  preliininary  liearin<,f  en  droit,  upoii  the 
j>leailiii<;s, 

Skwkli,,  Cm.  .1  :  The  case  hefore  us  is  the  Hrst  in  whieli 
a  (|Uestion  upon  pleadin<^  lias  occui-red,  sine»'  the  estah- 
lishiiient  of  our  présent  riiles  and  orders  of  practice,  ami 
tliis  will  lead  us  to  a  more  exteiided  considération  of  the 
suliject  of  pleadini,'  in  «gênerai,  that  the  case,  undt'r  other  cir- 
ciunstances,  would  call  for. 

fjo^ical,  distinct  and  consistent  pleadin^  is  essential  to  tln' 
l'i^lit  administration  of  justice,  and,  to    facilitate  the  attain- 


(I)  V.  iirt.  4;jii  us  imluK.  ('.  1'.  ('. 
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ment  <»r  tliis  iiiiiHtrUiiit  oltjwt,  t\\o  sevcral  t'oi'ins  of  plt-iuliii^s, 
(•«iiiUiiiiftl  in  tiie  Appcndix  to  thc  rulos  ami  ordoi-s,  havf  Init'ii 
jn-fscriliiMl, 

The  [)rim'i|)k'.s  uixtii  wliicli  tlu'sc  foriiis  are  t'ouinlcd,  shoiild 
lie  tliorou^^lily  ui><l«'iHt<MMl,  and  F  .shall  aviiil  niys«'lf  nï  tlic 
(>])j)(trtunitv  now  ottorcd,  Ut  l'xplain  Un'ni  j^ciK-ralIy,  îicfoic  I 
dcliviT  tht'  opinion  of  thc  court,  witli  respect  to  the  particular 
points  upon  which  we  are  to  d"cide. 

Kvery  contested  suit  at  law  consists  of  tlie  ihinn  luh'  im  one 
sidc.  and  the'/f'/i''/'.sr, upon  tlie  other.  Vii/t'i]\v  words  iiitn'tlitu 
l'f  oiiiruhtfinii  îles  faits  in  the  Hépt'Hoirt'. 

Tlie  terni  tli')iiii  inlf  iniplies  the  représentation,  atul  tlie  daim 
ol"  ri'dresH  wliicli  tli»'  l'Iaintiti' in  anv  instiince,  or  suit  at  law, 
niaises  a<;ainst  the  Défendant,  for,  or  l»y  reason  of  the  factw 
wliieh  eoiistitutf  his  caus»'  of  action,  aiid  a  demande  is  there- 
fore  said  to  l>e  "  the  exi-rcise  of  a  rijfht  of  action.  "  (  I  ).  The 
tei-iii  th'fi'iisc,  on  tiie  other  hand,  inijtlies  ail  that  the  Défendant 
otlers,  liy  way  of  opposition  or  résistance,  a^'ainst  the  IMaintitfs 
(Il  iiKliidf  {'2). 

The  matters  which  constitute  ihe  île  ni  on  île  im*\  the  ileft'unr, 
in  anv  case,  ar.' 


HP 


I' 


"K« 


jiaities,  which  vary,  acc<»rdin^  to  the  ^rounds  ujion  which 
tlicy  are  niade,  and  the  olijectH  tliey  are  desij^nied  to  attain. 
l'ieadin^f,  theiefoiH',  is  the  statement  of  the  facts  which  cons- 
titute the  PlaintiH's  cause  of  action,  o-  the  Defend'vnts' ^round 
t)f  defeiice,  exhiliited  in  writin^',  in  technical  fonii.  It  is  the 
mode  of  alie^-iii^  that  which  is  aftei'wards  to  heconie  in  évi- 
dence the  sup])ort  of  the  party  l)y  whoni  it  is  alle^ed,  {'.])  or, 
a  simple  nt'^fatur  of  that  which  is  jdlejjed  liy  an  adversHry  : 
tlif  former,  liein^  an  aHii-mative,  the  latti-r,  a  négative  plea- 
diiifr.  (4) 

An  affirmative  pleadin;^'  consists  of  two  ]»arts,  tlu-  lihel  and 
the  conclusion.  In  the  liliel  (or  nairatioii  as  it  is  .sometinies 
called),  the  facts  which  constitute  the  ffr<tund  of  the  pleailin^, 
that  is  to  say,  tlir  premises.  from  which  tlif  conclusions  in 
law  ai-e  to  follow.  are  allcifed  and  .set  fortli,  distinctlv,  as  to 
tune,  place,  ])erson  and  cireumstance  :  (5)  withoiit  comment  or 
ain'unieiit  of  anv  kiml.  ((»).  And  to  the  lihel,  wliicii  sliould 
contain  ail    that  is  iieces,sary  t<t  justii'y  tln'  conclusion  and  no 

(Il  I  l'if{cau.  :a. 

{•2)  7  Pdthicr  4lo  14  ;  Cmli'  Civil,  V  tit..  art.  IkI  ami  Mh. 

(.'Jl.Tr.  Hi|>..  LMI  :  Doiig.,  -.'TH. 

(41  Heiiiieciiiis  in  r/nninia.-:,  |>rtrt  vî,  ».  :t2  \  Browns  Ciri/  Lan-,  \'>!.  I.  |j.  .T». 

('))  I  l'imuMl,  L'im.  -iTO;  1  (111111.1,4;   ('...U- (  ivil,  I  il .   il.iirl.   I.  iiii.l  lit.    .\X. 
îiil  I. 

(H)  7  l'othiur,  4l<i,  ,).),  urt.  4,  di.  ni  ;  CimIc  Civil,  lit.  XX,  m\.  1. 
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iiMUv,  is  juitltMl  tlu'  pmvfi-  ut'  tlif  ])l«'a<l«'r,  iii  iipt  wonls,  foi'tliat 
spccitic  )*ciin'(ly  <»r  rclicF,  Ut  wliifh,  liy  law.  tlic  l'acts  wliicli  lie 
lias  lilH'llcd  l'iititif  liiin,  and  tliat  is  tlu'  conclusion  (I  ).  A  nc- 
pitivf  jilca<lin<,f.  in  likc  nianncr,  consists  ol"  two  parts,  of  a  di- 
rect dcnc^ation  oi'  tliat  to  wliidi  il  answcfs, and  <»f  tlic  c<micIu- 
sion,  wli'cli  asks  tliat  rclifl",  or  l'cnicdy  tu  wliicli  tlic  jilcadcr 
will  !»'  Iiy  law  ciititlcd,  il"  tliat,  wliidi  lie  dciiics,  lu-  not  vcriticd. 

in  tlic  law  ol"  Kii^laiid,  it  is  a  ^cnci-al  lulc  in  plcadin;;, 
"  Tliat  a  iiK  rc  piaycr  ol"  jud^rnicnt.  witlioiit  ])ointin^f  ont  tlic 
appropriatc  rc!iic(ly,  is  sutliciciit,  and  tliat  tlic  l'acts  Itcin;,' 
sliown,  tlic  c<uirt,  »'.'■  i)f)iriit,  is  hound  to  proiiouncc  thc  pi-opcr 
Jinl^'iiicnt,  '  (2)  liut  tlic  reverse  ol"  tliis  rnic  is  tlic  principlc  ol' 
tlic  law  ol"  ( 'anaila.  Witli  us,  tlic  conclusions  arc  hcld  to  Ix' 
csscntial  to  tlic  procccdiiiirs  (îi)  and  inust  contain,  à  ])cinc  de 
nulliti',  ail  tliat  tlic  jud^nicnt  ol'  tlic  court  niust  comprelicnd. 
(4).  For  altliouirli  tlic  «•oiiclusions  iiiav,  liv  tlic  court,  Itc  al- 
lowctl  or  rcjcctcd  in  toto.  or  niodil'icd  and  allowcd  in  part, 
and  rcjt'cted  in  jiart,  (ô)  still,  wluit  is  oniittcd  in  tlic  conclu- 
sions cannot  l»c  supplicd  liy  tlic  court,  not  cvcii  it"  it  apjicars 
in  sulistancc  in  tlic  liody,  or  liltcl,  ol"  tlic  jilcadin^  ((i).  Tlie 
«Icclaration  is  tlic  Hrst  plcadin^  in  every  case.  It  sets  t'oi-tli 
tlic  l'acts  wliicli  constitutc  tlic  l'iaintiffs  ilniniinh-,  and  is  al- 
ways  an  attirniativc  plcadini;. 

Plcas  arc  tlic  plcadin^fs.  wliicli  set  t'ortli  tlic  ilefrnsf  of  tlic 
Défendant,  and  tlicse  arc  soiiictinics  iic^/ativc,  and,  sonictinics, 


attiiiiiative 


A  llcL^•ltivc  itlca  dénies  tlic  niattcrs  wliicli   cons- 


titutc tlic  <;round  i>y  fuiiil''  of  tlic  l'iaintitts  deniandc,  and  does 
no  more  :  lait  an  attirniativc  plea  allee;es  sonie  iicw  niatter, 
wliicli  i)cine-  pioved,  is  of  itself  sutHcieiit  to  autliori/e  a  jud<i- 
nieiit  for  tlic  Defi'iidant,  notwitlist:ndin;,f  tlic  niattcrs  wlncli 
constitutc  tlic  f^i'ound  nv  /oikIs  of  th  t  î-*iaintitt"s  f/r/;/»^^/*',  and 
for  tlic  purposes  of  tliis  <listinctioii  tlie  word  ih'fcnsi'  is  usccl 
in  a  sccoiiil  and  liiiiited  sensé,  a  ne/^ativc  ])lea  liciii^»'  callcd  a 
th'f'tiixt'  lin  fuiiils,  hecausc  it  inipcaclics  or  dénies  tlie  «riound  or 
fonds  of  tlie  IMaiiititl's  deiiian<Ie  set  fortli  in  liis  déclaration,  in 
opposition  to  an  attirniativc  pica.  wliicli  is  ciillcd  an  c/vv/i/zn/* 
(froni  tlie  latin  i:nijirri\  to  cxclude),  liccause  it  does  not  iiii- 
pcacli  or  «Iciiy  tlie  ^rouiid  or  fonds  of  tlic  l'iaintitts  demande, 
set  fortli  in  liis  déclaration,  luit  ailettes,  and  relies  entirely  upon 


(Il   Hr|K'rli>iM-,   I' / /;»  ciilirlurc,  S\(),   Viil.    .\I\',   |).   77. 
CJl  4  Kast.  ."lOJ,  .".(»!l  ;  .-.  //,..  -iTO,  -.'Tl  :  I  Cliitty.  -irA.  +1." 


Il  iiiiic'Iuri'. 


(.'Il  14  M>l.  Iti'iH'rtilirc,  Sv<i,  p.  77, 

(liUvi.l.   It.'iicrtciiri',  Svc,  p.  7,S  ;  ('..(lu  Civil,  tit.  Il,iiit.   I. 


{.'1 


I  Mil    lti'|»ciliiin'.  I».  ~H.  iiiiil  II  V(il.,  |). 


47)>. 


Il  rhii  iiiiiiMni 


l.-;l,.    C.    h.' 


/ml,  I' /'"i  (iiiifliiHioiis,  vol.   \'.  )i.  S'.\.  Il"  "J. 


(ti)  14  \<>l.  J'tc^MTtKiii',  Svu  ji.  7t),  7>>  :  I  l'igtnu,  .t'.ill,  4(t(i. 
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oiic  <»i-  iiioi-f  IH'W  inattcrs,  as  caus»'  why  thc  IMaintirt's  suit 
sliouM  1m'  <lflayt'<l  <»i-  (lismissnl.  (  I  )aiii|  lu'iicf  tlic  iiiaxim  Hms 
«'.ni/)iriiil)>  lit  iii-tor  (2). 

Tlif  oiily  rt'iiiaiiiiuff  plcailiii^rs  kuown  in  thc  law  of  Canada, 
aiT  aiiswcis  ami  l'cjdicatioiis,  tlu-  plcadinj;  wliicli  is  put 
in  liv  a  l'IaintiH".  in  answfr  to  an  aiKrniativt'  ph-a  Hlcd  Ity  a 
Dci't  iiilant  lit'in;;  an  answcr  :  and  thc  plcadinj;,  wliicli  is  put  in 
liv  a  l'IaintiH'.  in  l'rply  to  a  nt-f^ativr  plca,  »ii-  liy  a  Dt-lcndant, 
in  rcply  tia  IMaintifl's  answfi- ti>  an  affirniativf  pica,  Kcin^^a. 
r(l>liratii>n  (3).  'l'hus  inui-li  licint;-  i^cnt-rally  picniiscd,  witli 
respect  t>)  tlif  plcatlini^s  wliicli  tK-cur  in  thc  coursi'  of  onlinary 
suits.  tlic  niiturc  ol"  cach  shall  now  l>c  nioiv  particularly  cons- 
idclcil. 


'l'Ile  déclai'ation  is  a  sp«'ciHcation  »it'  thc  niatters  tliat    c 


»ns- 


titiite  tlie  l'Iaintitf's  cause  ot"  action,  an  accurate  and  lo^ncal 
stateiiienl  ut'  his  couiplaint  orchar^c  a^^ainst  thc  Dcl'entlant.and 
ni'  tlie  reniedy  in  law  l'oi'  which  lie  deniatids  jnd^nient.  In 
this  pleadini^.  tlie  l'Iaintitt' is  i'e(|uired.  à  peini'  de  nnllitt's  to 
nanafe  aixl  liliel  distinctiy,  as  to  tinie,  |»lace,  person,  and  cif- 
(unistance,  thc  scvt-i'al  l'acts  upon  which  hc  prosecutes,  and 
which  lie  intends  to  ))i-ove  in  evidenct-  :  (4)  ail  ot"  which  lie 
thei  et'ore  off'eis  "  to  veiifv,  pro\  e  and  uiaintain,  when.and  as  tlie 
court  shall  direct,   "  aNerrinif  thc   wholi-    "  to  lie  well  t' lUiidcd, 


m  iaet  an 


I  in  h 


iw 


and  ]ii'ayni 


K-  '•>•  1 


lis  conclusion,     la 


t  th 


coiiit.  uiidei-  the  authority  of  its  jurisiliction,  will  "  coiii|iel 
the  Défendant  to  appear,  "and,  to  answer  uiito  him  thc 
V\n\\\\\t\'.  ^A'  ( i.  1.  iinurni i ii(i)  thc  ilciiiandc  containeti  in  his 
déclaration,  "  and  will  awarti  to  hini  the  aii]»idp)-iate  reniedy 
in  law.  which  lie  spc-itically  sets  fortli  and  alleires  to  lie  the 
lei^al  resuit  of  the  preliiises   (.5). 

lîy  thc  Kin<is   writ,  oi-  proce.ss  ml  ri'siti)iiilcii</ii m ,  the    l)c- 
feiidiuit  is  siiiiiiiionc"!  to  appear,  and  to  answer  to  the  demande 


aiii 


liH', 


coiitaiiied    m  lus  "  déclaration      ((i).  an 


ippears  (topre\eiit  a  jud^niieiit  aeaiiist  him.  liy    proceedin<;s 


'./•    jKl  I 


•l<).    1 


M'  must  answei',  or  sliow 


that.  1)\'    law.  Ile   is   not 


ouiid  to  answer, 


(Il     Flt'IMIlM 
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tiiii  .Il 
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'fllll/l  rtr 


pai't 


l'util 


|i.  ;i1i."),  tit.  Xili,  iirf.  j'JTT  ;  \h\ <«iiiM 


il  r,  41. 


Il:   !)<•  I;i.I 


iiiiii  M,  \  < 


.1.  11. 


lit    .\.\1.\.  iiil.  liJil  :   1,.  ('   Di'iii/iiit.  v.il.  VIII. |>.  Kili. /•«/•/«.)  iv.ipli 
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(  iiith 


Mit.  .">,  piigf  li.'l  :  KiwkiiK!.-*'  Iiii/i/ii'' t.  p.  IHi.'t. 


//',  lit.   III.   piiit.  •_' 


rJl  Hi  pcrt .  .SvK.  \cil.   I\',  p.  .'{().'<  :  .Idiissc,  Iih'i  ih  In  just'n;  «•//■i7< .  p.  Ti.'t. 
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'riiis  constituU's  thc  tirst  ^rcat  «livisioii  in  plcus  :  aiid  us  it 
wouM  lit'  coiitmry  to  law.to  eoinpel  n  Dctoixlmit  to  unswt'r  to 
a  <It>iiiaii(l«>,  who  is  not  IiuuikI  I»v  law  to  «lo  se,  and,  consf- 
(|U('iitly,  wliat  MO  court  lawl'iiUy  oui  »lo  :  "  wlietlito'  lie  lie  or 
l)e  not  liound  to  ansvvt'r  f  "  nmst  lU'eeHsarily  lu;  a  prelituinary 
in«|niiy,  in  ail  casos,  in  wliioli  the  Défendant  conteiids,  "  That 
Ile  is  not  Itound  to  answer.  "  For  wliieli  reasons,  if  lie  does 
contend,  "  'i'Iiat  lu'  is  not,  l»y  law,  Itound  to  answer,  lie  is  re- 
«piired  to  file,  in  liiiiinc  litiK,  lus  plea  or  ]>leas  to  tliis  eti"ect, 
witliout  answeriii^  tlie  demande  :  and,  froni  lieiiee,  sucli  pleas 
are  soinetinies  calle<l  "  ]>reliiiiina)y  pleas"(l).  But,  as  the 
pi"ineiple  allégation  of  every  sucli  plea  is,  "  that,  in  tliis  cause, 
tlie  coui't  of  t)ur  lord  tlie  Kin^,  now  "  liei'e,  hy  law.  eannot 
proceed,"  (2)  they  are  more  teclinically  distin<,niislieil  from  pleas 
wliicli  answer  tlie  demande,  (and  an^  tlience  cailed  pleas  to 
the  action),  hy  the  title  of  "  tins  de  non  pnK-iMler  "  (:})■ 

A  preliminary  plea,  or  "  tin  de  non  procéder  "  from  its  na- 
ture, eannot,  in  any  c»use,  lie  a  nej;ative  plea.  A  ne<rative  plea 
necessarily  takes  issue  upon  the  facts  stîited  in  the  <ieclaration, 
and  the  Défendant,  l»y  such  a  plea,  instead  of  showiii^  "  that 
he  is  not  hv  law  hound  to  answer,  "  would,  in  fact,  answer  the 
demande.  As  the  Défendant  must,  therefore,  plead  attirnia- 
tively.  the  matter  on  whicli  lie  relies  foi*  the  su[)p()rt  of  his 
averment  ("  that  lie  is  not  hv  law  Inmiid  to  answer  ")  ail  tins 
de  non  procé(ler  are  e.xceptica's. 

For  tlie  .same  reason,  that  is,  liecause  they  eannot  answer 
the  demanile,  fi nx  (/c  mm  iiroi-étlcr  eannot  put  in  issue  the 
ri^lit  of  action,  as  it  respects  either  the  parties,  or  the  suhject 
of  the  suit  :  tlu'V  hâve,  in  trutli,  relation  to  the  court  only,  and 
are  founded  upon  the  princi{)le  <»f  .sonie  ilefect  of  authority  in 
the  court  to  compel  an  answer  (4):  the  matter,  which  they 
allège,  tr'iidin^'  upon  tins  ^round  solely,  "  to  defeat  tlu'  presi'iit 
]>roceedin^,  "  witliout  iiKpiiry  whether  the  Plaintiff  hath,  or 
liîith  not,  a  right  of  action  ;  (5)  and  therefore,  fivs  de  mut 
]>n><('(h'r  d(»  not  ])rjiy,  "  that  the  action  may  he  dismissed  ;" 
"  hut  "  that  the  writainl  process  ad  respondeiiduni,  and  the 
déclaration,  and  each  (»f  them,  l»e  dedared  null  and  of  no  ef- 
feet  whatever,  "  or,  "  that  ail  proceedin^s  he  staid  until,  etc. 
accoi'ilinj^f  to  the  le^nil  import, and  effectof  the  matti'r  pleailed((i) 


(I)  H uleN  1111(1  Oith'in,  «.  7,  iirt. 


p.  (iS. 


.S)  Serpillon,  p.  .">4,  lldtf'J;    .Ioukbc,  Cml.  rlr.,  vol.  1,  )).    IS'J;   L.  t'.   Di'lli/lU't, 
Vol.  VIT.  |>.  (W8,  lu  rlio  Him  île  iiiin  jtroerik'r  ;  Rt''|>ert<)ir(',  vol.  XXV,  Svo,  p.  (î'2. 

(4)  Sorpillon,  p.  .">4,  iioU;  *i. 

(."))  y//.,  p. .")(.  iK.if  •_'. 

^())  Riikhiiiid  (»itk'ni,  p.  "_'3«  ;  1  Piyeftti,  16i!. 
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l-'iiis  ilr  mm  iiiiicedt'ran'  divideil  intotlircechusscH  relating: 
Ist  To  the  juiistliftion  of  the  court  ; 
2<lly  To  tlu-  forni  of  the  proceedin^; 

:idlv  'l'o  souie  exemption  froin  the  "oiiinion  oMi^ation  to 
iiiiswèr,  to  whioh  the  L>efendant  is  entitled. 

The  |)efendaiit  therefore  inay  show,  that  he  is  not  hy  law 
lioinid  to  answer  to  the  deinande  of  the  Pljiiiititt'iii  his  décla- 
ration contained,  hy  |)leadin<(. 

Ist  That,  1>V  rea.son  of  sonie  niatter  whieh  he  (the  Défen- 
dant) allej^es  and  sets  forth,"  The  court,  hy  law,cannot  i)roceed 
in  the  cius»',  iior  conijud  hin»  to  answer  in  any  mariner,  unto 
the  (h  iitdwlc,  wor,  m  any  way,  take  oo^niizance  of  the  action 
of  the  Plaintiti",  if  finy  he  hath,  etc."  (  1  )  ^^»r  want  of  juris- 
diction  :  and  tliis  is  the  exception  dédinatoire.  (2) 

2dly  That,  hy  reasoiis  of  some  imperfection,  defect  or  want 
of  foriii,  in  the  proeeedin^,  /.  c,  apparent  upon  the  face  of 
the  pnKiMJin^'s,  7  l'othier,  lô,  as  in  the  writ  or  déclaration, 
whicli  lie  specitically  setsforth,  and  of  some  law  ruie  or  order, 
wliich  lie  aiso  setsforth,  the  court  caiinot  proceed,  in  the 
cause,  iior  compel  liini  to  answer,  in  any  inanner,  unto  the 
demande,  liecause  the  jinjceedings  are  null  :  and  this  is  the 
exception  à  la  for»  le.  (3) 

.'{dly  That,  hy  reason  of  some  matter,  whicli  he  allei(es  and 
sets  ont,  "  the  C(»urt  cannot,  at  tliis  tinie,  proceed,  in  the  cause, 
iior  coiiipid  liiiii  tr  answer.inany  nianiu'r,  unto  the  dniunule," 
lifcaiise  the  matter  ko  pleaded  is  such,  as  eiititles  the  Défen- 
dant, at  this  tiiiie  l>y  law,  to  an  exem[)tioii  from  the  eommon 
oiili);(ation  to  answei' :  and  this  in  the  exception  «lilatoire.  (4) 
Wlieii  jiiiK  de  vov  procéder  are  alIowe<l,  the  instance  oi" 
suit  is  eitlu'r  suspended,  until  the  court  lias  authority  to 
proceed,  aiul  to  compi'l  an  answer,  or  the  wiit  and  [)i'ocess  ad 
rt'sj)uiideiidaiti,  and  tlu'  déclaration  are  dedared  to  he  null 
aii<l  of  no  ettect  ;  the  Défendant,  in  th.  latter  case,  hein^ 
disehar^i'd  or  dismissed  ont  of  court,  and  the  l'iaintitf'ohligefl 
to  sue  (Rit  a  new  proce.ss  ud  respondeiidum  ;  hut  when  they 
aie  overruled  as  frivolous,  the  Défendant,  within  the  tinie 
limited  hy  the  praetice  of  the   court,  is   houiid   to  answer   to 

II)  Huli's  iiiul  OkIcik,  p.  li.'!». 

{'2)  L.  C  Doiiiziut,  vol.  V'ill,  [t.  ihiS,  n  rho  tins  do  non  pioot^cltT,  sec.  li  ;  " 
Potliier,  1";  Jousse,  C  C,  vol.  1,  p.  182;  Hopertoire,  mho  tin,  vol.  .\.\V, 
Svo,  p.  tS'2  ;  .Serpillon,  p.  54,  n"  2. 

(■S)  Jiiik'H  iinil  O'dtT»,  p.  -J-Sli  ;  .Jou««f,  C.  ('.,  vol.  1,  p.  1H2  ;  L.  V.  Denizurt, 
ri rbo  tins  de  non  proi'ùder,  s.  '2,  vol.  VIII,  p.  t)3S  ;  Kopurloiru,  rtrho  tin,  vol, 
XXV,  Svo,  p.  62  ;  7  Fothier,  l.^>. 

(4)  L.  C.  Duiiizait,  vol.  VIII,  p.  (i.SS,  n  iho  tin»  de  non  procvdfr,  h.  1  and 
2;  Hi'pi'itoirc,  i«,''/o  fin,  vol.  XXV,  Svo,  p.  02;  7  l'oUiiii,  l(i. 
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the  l'Iiiiiitirt"  of  th»'  ili'iiuimlc  "  conUiiiH'd  in  IiIh  ilftliiration," 
l)y  ((  filcd  h)  thf  iiititni,  ot'  wliifli  wc  will   îiow  ciKiuirc  (  1  ) 

As  tluit  is  II  ])i-*-liiiiiti)ii'y  plfii,  or  /in  <lc  mm  /irocédir,  wliicli 
(|Ut'sti<)iiH  tlif  aiithority  <>î  tln'  court  to  cohiih-I  an  answcr,  an»! 
((lies  Ilot  put  in  iss«U'  tli«'  rij^lit  ot' action  as  it  r('H|H'cts  citlior  ot' 
tilt'  [tartifs  to  tlic  suit,  nr  tlu-  sul»jcct  niatt«T  ot'  tlic  suit  ;  so, 
f  iinirci-Hn,  a  plca  to  tlu-  action  is  tliat  wliicli  l^lH^t<  put  in  is- 
HUu  tlu'  rif^lit  ot"  action  as  it  rcHpccts  tlic  parties,  or  tlic  sul)j»'ct 
niattcr  of  tlic  suit,  and  ilofs  mit  (|Ut>stion  tlic  autliority  of  tlie 
court  in  any  luanncr. 

Tlic  ri^lit  of  action  is  put  in  iHsuc  liy  a  nc^ativc  i)lca,  dt- 
nyin^  tlic  case  stiitc<l  in  tlic  déclaration,  in  [»oint  of  tact,  or, 
in  point  ot'  law  :  and  ail  such  pleas  ai'»'  dt/ciifis  nu  fondu, 
t'or  as  tliey  contest  tlie  vt'ry  j^round  or  fond  h  ot'  tlie  l'laintiti"s 
lit  mande,  l»y  dcnyini;  tlie  trutli  of  tlie  factw  set  fortli  in  liis  dc- 
dai'ation,  or  tlie  validitv  <»f  tlic  law  wliidi  lie  avers  to  l>e  tlie 
resuit  of  tlie  facts  setfoitli  ;  tliey  are  distinj^uislied  froni  tlie 
ii^f^re^ate  of  pleas.  wiiich  is  iniplicd  l»y  the  Word  défense  in 
its  |^eiiei-al  acceptation,  and  froni  ail  other  oleas,  by  tlie  parti- 
cular  tlescriiitive  title  uï  défendes  a  a  fonds.  (2). 

Tho  riglit  of  action  is  also  put  in  issue  l>y  any  attîrniative 
plea,  wliicli  setsfortli  and  pleads  any  iiiattei-  relatin;,'  eitlier  to 
the  parties,  or  to  tlie  sul>je<'t  of  tlii'  suit,  wliit-li  of  itself  is  suf- 
ticient  in  hjif  to  autliorise  aju<l;fnient  for  tlie  Défendant,  not- 
witlistaiidin^^  tlie  facts  sctfoilli  in  tlie  déclaration  of  tlie 
IMaintirt'  ;  and  ail  sucli  pleas,  foi-  tlie  reasons  Itefore  ^iveii  are 
e.ccej)! iims  ;  (.'i),  liut  as  excejitions  of  tliis  kind  liave  a  lin- 
deiH'ii  in  laiv  to  l>ar  tlie  lMaintiti"s  a(;tioii  foi'  ever,  or  toaliatc 
it,  until  tlie  disaliility,  or  otlier  eti'cct  of  tlie  niattei'  plead»  d, 
sliall  lie  reiiiovefl,  tliey  are  distinjj;uislieil  froni  tliat  da.ss  of 
ej'reptionn,  wliidi  umlcr  tlie  title  of  preliniinary  pleas,  or 
finti  de  non  2)ruiéder,Wu{\  nien-ly  to  show,  tliat  tlie  Défendant 
is  not  l)ound  to  an.swer  :  by  the  «Icscriptive  title  of  e.rriji- 
tiinis  jitrt'injitoi l'es  en  droit  ;  the  Word  jiéveinjitoi rc  (fi-oni 
the  latin  peninere,  to  destroy)  bein^f  used  to  express  theii"  le- 
;,;al  eUect  (4)  : 

It  is  obvious  that  a  Défendant  can  liavc  but  two  sources  of 
defencc.  lus  own  stren^li,  and  the  weakness  of  liisa<lversary  : 
and  coiise(|Ueiitly  ail  pleas  to  the  action  niust  br  eitlier  e.v- 
fei>tions  ix'reiii i>ttii ris  vu  droit  or  iléfiiisr  un.  fonds  :  the 
t'urnier  conipn-hending  ail  pleas  to  the  action  wliich  are  foun- 


(1)  Riiles  ami  Order»,  sec.  7,  art.  H  and  !t,  p.  (iH,  (i9. 

(•J)  7  l'otliier,  14. 

().'{  Vide  aiitf. 

(4)  1  Bornior,  ;i\)  ;  1  i'ij^eau,  loi. 
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e.  (  1  ) 
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it  in   in- 
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inids  :  tlu' 
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«It'fl  niHUi  tlu-  ])t'f»'ii(lant's  owu  .strcn^'tli,  th|à  is,  upoii  ncw 
facts  not  statcd  iii  tlu-  (leclaration  »i|ion  wnicli  (liaviii^'  set 
tliciii  fiirtli ),///'///'/('/''/■  "/*  iK-oif  to  tlif  IMainti  ;  tlic  lattcr 
(•oiii])rclii'ii(iiii^  ail  pIcaH  to  tlic  action  wliicli  arc  foniidcd  upon 
tlic  wcaknfSH  of  iUv  IMaintiH"  tliat  is,  upon  tlic  intrinsic  inctli- 
cicncv  of  tlic  case,  wliicli  lie  sctsfoi'tli  in  liis  déclaration,  in 
ffict  oi'  in  law,  U[»on  wliicli  f/ici/  Itihf  ismic. 

As  every  ilé/nini'  i(u  Jowlti  refers  cntirely  to  tlic  inatti  r 
wliicli  is  statcd  in  tlic  déclaration,  and  is  ^q-ounded  wliolly 
updii  tlie  insuflicieiicy  of  that  niatter,  in  [loint  of  fact,  or  in 
point  of  law,  to  support  tlic  l'laintitl"s  suit,  a  dii'cct  dciicf,Mtion 
uf  llie  fact  oi-  of  tlic  law,  is  ail  that  is  i-c»|uisite  in  sucli  plcas, 
to  put  tlic  lifrht  of  action  sufcly  in  issue  witli  respect  to  tlic 
Défendant.  aii<l  to  tlirow  i\\ii  (m%i)<  jtrobdvdi  upon  thc  Plain- 
titf.  Mut  wiiere  tlu'  dcniiindc  niust  Itcanswcred  l,y  ncw  facts, 
imt  stateil  in  tlu-  déclaration,  tlic  Défendant,  for  liis  own  safety, 
nnist  nccessîirily  set  tlieni  fortli  witli  ccrtainty  as  to  tinic, 
place,  person,  and  circuiiistances  :  for  if  lie  docs  not,  tlic  facts, 
iiii  wliicli  Ile  rt'Iies  for  liisdcfcnce  cannot  liencfit  liiin,  Ik'Cîmisc 
tliey  cannot  l)c  sliown  to  tlic  court  in  évidence  :  it  liein^  one 
iiiiionjr  tlic  tirst  jirinciples  of  plcadin^f,  tliat  tlie  coui't  niust 
jiid^c  fiiniidiiui  (illcfidfo  et  jtvohtilii  :  and  tliat  altlion<4;li  fncts 
oniy  sluaild  lie  statcd  in  pleading,  yet,  ail  niati'riai  facts  iiiust 
lie  .set  ont,  to  eiialilc  tlic  court  to  dcclni'c  tlie  law,  wliidi  ariscs 
upon  sudi  fncts,  and  autliori.scs  a  juf|eni<-nt  for  tlie  J)efendaiit, 
(iiotwitlistandiiif^  tlie  facts  setfoiili  in  tlie  l'IaintiH's  déclara- 
tion) and  to  api  rise  tlie  l'Iaintiff  of  wliat  is  nicant  to  be  pro- 
ved,  ami  tlicrcliy  enaMc  liini  to  dcny  wliat  is  alle^cd  oi-  to 
aver  iiew  niatter  in  an.swer  to  it,  and  to  coiiie  jirepaied  witli 
jiiodf,  accordin<.;  to  t'ic  exii^-eiicies  of  tlic  ca.se.  (  !  ) 

Plcjus  of  ile/msr  an  faiids  are  divided  into  two  clasMcs  : 
Ist,  défrnxc  itii  fonds  en  il  voit  wliidi  dénies  tlie  law  aver- 
led  l)y  tlie  l'IaiutiH"  to  lit-  tlie  resuit  of  tlie  niatters  statcd  in 
tlie  decliiration  (2)  :  and  2dly,  défense  un  fond^cnfiif,  wliich 
drilles  tlie  trutli  of  tlic  iiiatteis  statcd  in  tlie  déclaration  (.3). 
In  tlie  défense  un  fonds  en  il  nul,  tlie  Défendant,  '"  for  onsicer 
(in  fonds  U)  i\\t'  doniinde  i\ï  tlie  Plaintitl"  in  liis  déclaration 
coiitaiiied,  "avers",  tliat  tlic  aliénations  of  tlie  l'Iaintitf  and 
tlu-  niatters  and  tliiiif^s  in  liis  lii'claration  setfortli  and  con- 
taiiied  and  eacli  and  e\ery  of  tlu  m,  is  ami  are  wliolly  and  al- 
to^nthi  r  uiifoundcd  iii  hiir,  and  not  sutlicient  tliercin  for  tlie 
Plaiiitiff  to  liave  or  niaintain,  aoainst  liini  tlie  Défendant,  tlic 
coiithisioiis  in  liisdt  claration  taktn.or  any  or  citlierof  tlieni,  or 

(1)  ('.(If  Civil,  lit.  XX,  11  =  t.  I  ;  Chilty,  '217. 
(2'  7  l'othitT,  14. 
(3)  Ih. 
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thi' action  itt'  highthe  said  IMaiiititi'iii  his  lK>liaU'."  ami,  tlx'n't'oiv 
(l»y  liis  conclnHions)  "  he  prays  tlwit,  l»y  tlic  jud^iiH-nt  of  tho 
court,  tlic  action  of  thc  Plaintid' in  tliis  Ix-lialf  niay  1m-  dis- 
nii.sscij.  "  (  I  )  lu  thc  tléfiase  an  J'hih/k  i'ii  fait,  tlic  Défendant, 
in  likf  inainicr,  "  t'or  answcr  ati  finidn  to  thc  tJpinnnih' 
of  thc  Plaintifl' in  his  dcclai'ation  containcd,  "  avers,"  that  thc 
allégations  of  thc  l'IaintiH',  and  thc  inattcrs  and  thin^^s  in  thc 
said  déclaration  containcd,  and  each  and  every  ot  theni  is  and 
are  vvholly  and  altoirethcr  unfounde<l  in  fact  and  untruc,  etc., 
aiid  thercfoi'c  "  (iiyliis  conclusion)  "lie  prays  that,  hy  tlic 
juil^niieiit  of  thc  court,  thc  action  of  hiin  the  said  Flaintiti"  in 
this  liehalf  l»e  disinisscd  ".  (2). 

IMcas  of  ej'fi'pfiinis  per('m/>f<)u'fs  t'ii  th'oit  ai'c  in  likc 
nianncr  «iividcd  into  two  claHscs  :  Ist,  l'EUi'KTr.M- (S)  eure/)- 
tliitis  léirinptiùirs  en  droit:  and  2dly,  TEMI'okahv  exrvjt- 
f'iinis  iiérciniifoiivs  cii  droit  :  and  thèse  ilistin^uishinj,'  titles 
ai"c  derived  froin  the  Iciral  cHect  (»f  thèse  ]>leas  respeetively. 
lîoth  are  e(|ually  percniptory  hccause,  lioth  e(|ually  dcstroy 
the  action  to  whieh  thcy  arc  pleadcd  hut  their  ulterior  cHcct 
is  not  tlic  sanie.  A  jud^nicnt,  in  favor  of  the  Défendant, 
upon  a  pci'petual  "exception  pcrenn»toire  en  droit,"  is  a  pcr- 
petuid  l>ar  to  thc  action  in  wliich  it  is  pronounccd,  and  hcncc 
the  nanic  of  e.nr/ttion  /irr/H'hu'Ilr.  Hut  a  jud^nicnt.  in  favor 
of  a  Dcfentiant,  ujton  a  Irm/torii ri/  r.iiciidini  //('rrhiptoi n-  l'ii 
droit,  (locs  no  more  than  aliate  thc  Plaintitt"s  action,  until  tlio 
disaliility,  or  othcr  cH'ect  of  thc  niatter  pleadcd  and  allowcd, 
is  renioved,  and  therefore  it  is  a  har  to  thc  action  /"('/■  n  finie 
oïdi/.  and  henci'  thc  titic  of  c.nr/ilion  t< m i>oro i re  (4)  "a  pica 
Uil  instiiiitimn.  fieriiiioiddiii.' 

In  thc  ])erpetual  r.rn'iifion  iiérriit/ifoi rr  en  droit,  the  Défen- 
dant, "/o/' a /(•'^'c^/-  unto  the  deiiiii  iiile  n'î  the  Plaintif!'  in  his 
déclaration  containcil,"  sctsfoi'th  and  lihels  thc  sptrial  facts 
which  constitute  the  j^round  of  his  exception,  which  lie  otfers 
to  prove  "  wlieii  and  as  the  court  shall  direct,"  avorrin^f  that 
Ity  rcason  thercof,  the  Plaintif}'  /*//  Imr  cannot  iit  (iiijj  tinie 
"  hâve  or  niaintain  tni;/  (tri ion  a^ainsthini  thc  Défendant  for 

1 1 1  Kulcs  ami  OuK  rs.  p.  -244. 

(•_')  II:,  ]>.  --HH. 

(,■<)  Si't!  I  l'igeau,  p.  |.")0:  "(Vs  moyens  sont  .ii)|)fl<'s  fX<'f|)tions,  du  lutin 
li-fi/M  ri  (l'xi-lui'e),  |)uii'tM|n'ils  tendent  il  exclure  le  I demandeur  de  poursuivie  sa 
deiiumde  loiV  /mur  un  Iihijik,  suit  pour  toiijoiifM." 

(4)  Tlie  epitlu'ts  /iir/iitiiif  and  /iiii/mmli-s  were  applied  to  exceptions  in 
tlie  Hoinan  la«.  N'ide  llariis's  ./»■</(///<//( '.v  /iiiti/iif> .•^.Wi.  IV,  tit  XIH.  «i  Kl, 
p.  ;{41;  l'otliiei's  l^iun/'i/x.  Vol.  111,  p.  \>'}\  ;  Feirièr-es,  Jus).  Iii"/!/.,  \i>\.  VI, 
p.  '274  lo  '2TM,  aiiil  Rrown's  l'riKlin  nj'lli,  Clrl/  l.nn-,  Ist  edit.,  vol.  H,  p.  .S'J. 
The  sauie  di.stiiiction  iirevails  in  tlie  iaw  of  Kii^daml  lietwiin  alatnneiit  and 
liai.  «  hicli  aie  ^onietinies  iiiMed  tciiiporary  liar  and  pei|Htual  lai';  I  Jnuti.se, 
('.  ('..  is'.t  :  \ide  /,.   /•'//.'  vs  /',i/,i//,„i,  4  Kai«t,  ."Ki.V 
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V..1.  H,  p.  .S-'. 

Iulrintllt    iind 


rtr  liy  rfa.sun  of  tlii' niiittrrs  (ir  tliin^s  in  liis  dccl.ii'iiti'iii  si't- 
t". )it)i  an<l  JiIU'<(i'»l  or  ot"  iiny  oi'  «-itlicr  of  tliein,  "  mul  tluTt-rore 
(  li\-  liis  conclusion)  lie  pniys  "tlmt  t'oi- tlic  c(n/>i^'.><  (/,'</y'.srr/f/, 
liy  tlif  jnd^jfini'nt  of  tlic  court,  tlu-  action  ol'  tlu'  IMuintiH' in 
tliis  licliall"  inay  Itc  ilisinissc»!."  (  I  )  In  tlic  hnn/tnrary  e^rrcidum 
/n'riiiiiifni rr  l'ii  tfrnif,  tlif  Dcfcndant  in  likc  nianiicr,  " fur 
iiif<n'i'r  unto  tlu-  ilciii'i iidi'  of  tlic  i'iaintif!"  in  liis  ilcclaration 
contaiiuMl  ".sctsfortli  aiul  liltcLs  tlic  spccial  tacts,  wliich  conuti- 
(utf  tlic  ^^round  of  tlic  exception,  wliicli  lie  otfcrs  "  to  provc 
wlien  ami  as  tlie  court  sliall  direct,"  avcrriii<f  tliat,  liy  rcason 
tliercof,  •  tlie  Piaintitt /'// /('T  cannot,  f// ^A J<  finie,  havc  or 
iiiaintain  liis  action  a^^ainst  liini  tlic  Défendant,  foi-  or  l»y 
reason  nf  tlie  iiiattei-s  and  tliin^  in  liis  déclaration  settortli 
and  allee;ed  uf  ul' anv  or  eitlier  of  tlieiii,  "  and,  tliercfore,  hy  his 
conclusions  Ile  prays,  "  tliat, /«»/• /A^  cna^'it's  (ifnn'siii<f,  l»y  thc 
jud^'iiieiit  of  tlie  court,  tlie  action  of  tlie  Plaiiititt"  in  tliis 
lieliaif  lie,  /)</•  I/h'  jH't'KCDt  (2)  disnii.sscd. 

h'.rrf./)fi(ms  péroiifitolvcn  en  droit  do  not  impeacli  or  deny 
tlie  case  stated  in  tlie  déclaration,  and  tlieivfore  cannot  in 
anv  instance  involve  or  call  for  anv  considération  of  thc 
intrinsic  inerits  of  tliat  i-asc.  As  thc  crce/ifid  of  thc  Rontan 
law  and  tlie  plea  in  chancery,  "  they  insi.st  tliat  tlie  niattcr 
of  the  </fiii(i in/c  is  not  to  lie  put  in  i.ssue."  ((iilhcrt's 
Forum  rdiiKtnain,  p.  (i4.)  Tlicy  invariahly  .set  foilli  sonic 
ncw  iiiattcr  wliich  shows  tliat  notwitlistandin^  thc  niattor 
setforth  in  the  déclaration  tliat  the  IMaintiti"s  action  niust 
liy  law  lie  disiiiissed  for  the  présent  or  for  ever.  (.S)  But  as 
tlie  iiew  iiiatter  wliich  they  set  fortli  is  sonictinics  forci^n  to 
the  matter  set  forth  in  thc  déclaration  and  sonietiines  coii- 
iiecteil  witli  it  ,sonietini<'s  havc  refcrcnci'  to  the  nicrits  of  the 
l'Iaiiititfs  dciiiand,  sonictinics  liave  nonc,  they  are  distin- 
L;uislied  hy  référence  to  tliat  wliich  they  allcifc  and  on  wliich 
they  are  respectively  t'ounded  intoyr'/î.s'  i/c  ntni  recevoir  and 
tins  ilr  111)11  riiloi r,  (■\')  those  exceptions  arc  fin»  de  non 
rrrfriiir,  iii  wliich  the  matter  setforth  is  sutîicient  in  law 
{ii'/ii'f/ter  tlie  rosi-  sfufeil  in  tlie  déclaration  tte  frne  or 
falsf)  to  authorise  a  jud<fiiient  in  the  Defemlant's  favor, 
disiiiissiiiff     the     INaintitf's    action    for     thcprescnt,   or    for 

(1)  Kiiles  and  Or.lciH,  '2r.\,  '244. 

(2)  lliiltH  iiiitl  Onleis,  241,  •242 :  2  l'othier,  4to,  p.  729  ;  I  T'igeau,  19fl  ;  \Upev 
toii-f,  Svd,  vol.  XVII,  p.  47!>,    rirho  (Iciiiiiiule. 

(.S)  Ttu!  (iffifiî  i)f  a  pU-a  in  luir  at  law  (ir  in  e(|uity  in  to  confess  tlio  right  to 
îtiif  aviiiiling  tliat  l)y  niattiT  <hh<>r'<,  giving  tlie  l'iaintiffan  acknowk'ilgenumt 
of  liiw  liglit  iiidepeiulent  of  thc  matter  alleged  l>y  llic  plea,  tliat  is,  the 
Iilea  adniits  the  hill,  luit  interposes  matter,  which,  if  true,  deatroyn  it.  Fer 
lord  ('hancellor,  (5  \'esey  jiiiir,  ."lilT. 

(4)   1  Hoiiiier,  .'W,  note  1. 
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cvcr,  iiH  wlicn-  thc  ncfcndaiit  plouls,  tliui  tlif  l'IaintiH'  im 
an  (dieu  oiemif,  wliicli  is  a  tciiifutrui'ff  t.n'fpfinn  jn^irmp- 
fiiii'i'  m  (Irnif,  or  pli-ails  tJi»'  l'»n<;  /j/vwc/v/*//"/*  <»r  tliiity 
yt'ai"s,  whicli  is  a  /x'i'prtiinl  l'.rrt/itioii  jn'i-fm itlnirf  l'ii 
droit:  (  I  )  and  sucli  »'X(M'j)ti<)ii.s  arc  ilt'iioiiiiiiairtl  //*/^r/»'  mni 
rfci-rnir,  lircausc  tln'  iiiattcr  wliicli  tliry  j)l<'a<l  mIiuw.s  tliat 
tln'  IMaiiititT  caiiUKt  Icirallv  '"'  in'i'iiwiL  (»r  adiiiitt**'!  I>v  tim 
(Vmrfc  t<i  |)i'()sccut(!  tlic  suit  wliicl»  lie  Iiiih  institut»'»!.  (2) 
'l'li(»s»'  <'xct'i)ti»)ns,  ou  tlt(^  otliiT  hainl,  an*  fins  de  non  vtdoir 
in  wliich  tlu!  niatt»'r  s»'tf»»rth  n»r»'ssarilv  a»liiiits  an»!  cDnfi'sscH 
th»'  cas»'  stat»'»!  in  tlic  »lf('larati<>n,  l»ut  av»)i»lH  or  <liscliar;(»'s  it, 
for  tlio  présent  or  for  «îvcm",  and  is  tlierefor»'  sutfici'-nt  in  law 
to  autlioris»' a  juilj^fMK'iit  in  tli»'  l)»'fendiiut's  l'avoi-  ilisniissiufr 
tli»'  l'IaiiitiH's  ac^i»»!!  :  as  wliere  tiie  l)ef"»Miilant  ]»lea»ls  tmit 
for  fniifint'id  II  ni'.r pi ri'd,  \\U\c\i  is  an  exeeptinn  p^reniptitire.  e,n 
droit  ti'iii pont  ire,  or  pl»'ails  acrord,  n  mi  sotixfortioii  or 
cliitse  jihip^e  ( res  jndiroto  )  wliieli  are  r.rceptioiis  perrinp- 
toires  en  droit  perpétuelles,  and  sueh  exr»'ptions  are  »len»»ui- 
inate»!  fi. IIS  de  non  luiloir,  Invause  tli»'  matt<'r  wliieli  tlu-y 
ph'uil,  shows  tliat  althoU<;h  the  l'Iaintiff  iiuiy  liav»-  a  le<^al 
cause  »»f  acti»)n  li»'rcart»'r,  or  li»'i'ctoror»'  lia»!  a  l»'^iil  caus»-  »»f 
a(^ti()n,  yet,  that  ho  cannot  n»»\v  avail  hiinscif  of  it  (M). 

Fi.ns  (h-  mm  reeeroir  ainl  tins  dr  non  mloir,  avv  thus 
s»)iu»'tiuies,  in  tlioir  cfTcct,  jH'r[)etual,  soiiictini»'s  tcniporary  : 
but  the  chvsscs  of  e,reepfionn  péreniptoiren  en  droit  perpé- 
tiicJlex,  ami  exceptions  p(''i'enipt» tires  »'ii  dr»)it  teinp»)r!iires,  c<»ni- 
prehun»!  tlie  entire  iist  of  tinx  de  non  rereroir  and  liusitc 
non.  vidoir,  iind  tiie  two  hitter  an-  tiieret'»>re  sultilivisions  only 
of  the  two  former.  (4) 

To  ph'as  of  dflffnxes  on  fonds  en  droit,  »tr  en  /oit 
lu-cause  thi'V  are  n»>jfativ»'  ph-as  ami  tak»-  issu»-,  nothin^'  eau 
I»»'  otfered  on  tlu»  part  of  the  IMaintiff  Itut  a  «^enci'al  n-plica- 
ti»)U  (ô)  l>y  which  the  i.ssiM'  lu-inj;  conipleted,  th»-  plea»liu<fs 
arc  ct>nclu<lc(l.  Hut  to  jth-as  o("  exception,  hecaiis»-  tlwy  arc 
atlirniativc  plea»lings,au»l  tenderau  issue, thc  l'Iaiiitilf'iuust  put 


(1)1  Pi>thifr.  .•«() 

(2)  1  l'igciiu.  Mi,"),    ;  S  L.  (;.  Dcniwirt,  p.  (i.SS. 

;.'{)  Ilixlifi-,  7.">;  I  Honiier,  .'<!).  [t.  i«  ii  niU-  iii  Kiinlinli  plcailiii^'.  (hut  a  pivrly 
jn.HtifyiiiL,'  iiiust  iiilinit  tlif  fiu-t,  .'{fd  'I'.  II.,  p.  •JîW,  Taylor  '••'.  Colf.  Kvi'iy  pli'Ji 
in  justitit'iitiiiii,  says  St-ryisilit  Williiiiiix  m  Siniinh  rx,  stiitt's  (■ii'ciiiiiHtiinct-.s 
wliii'h  citlicr  (■xi.'usc  tli».'  fiict  L'oinplikiiii-il  nf  nr  mIicw  it  to  1«'  liiwfiil.  I'"r(>iii  its 
Miitiiri^  tliiTtifori.',  it  must  ooiifcss  tlic  ffU'l,  "tlitTwi.m',  it  is  im  jiisiiticatinn,  Imt 
Il  ik'iiial  of  tlu!  fiict,  aiiil  aiiiount.'t  to  thc  gciuTal  issiii;.  W'illiaiiiH' .Saiiiulcrs, 
vol.  I,  p.  'JS,  note  1  an.l  14  ;  note  ."<,  cites  Tio/for  vu.  Cul, ,  ;{  'I".  li.,  2!W  ;  llihlmns 
V8.  Peppcr,  1   L.  Kayiii.,  .'iK  ;  .-{  Will,  411,412. 

(4)  Rodior,  75,  7ti. 

(5)  Kulc'S  and  Ordera,  231. 
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in  nu  unswcr  wliicli  is  eitlier  ^^'ueral  or  spécial.  A  j;eneral  ans- 
wcr  takes  issiie  U|ion  tlie  niattiT  ul"  tlu-  exce|»tiuii,  liy  a  ^'eiieral 
>|cne;;atiuU    (  I  )  HMii  MUcIl  ;;enenil   auswel-  cimipletes  tlic    issue, 

lunl  eonsei|iieiitly  <'<MieluilcH  tlic  ]ilea<lin;,^  :  (2)  lait  a  spécial 
auswer  tcmlers  a  iiew  issue  liy  settiiiy;  l'uitli  iVesli  mattcr 
iii  aiiswer  tu  tlie  niatter  ut'  tlu-  exception,  wliich  is 
suflitient  tn.|estri>y  it,  ami  in  sucli  case,  tlie  issue  is  not  cuniplet- 
ei|,  liy  a  ^cn«>ral   replicatiitti,  un   tlie  part  ut'  tlie   Det'enilant, 

tu  sucll  spécial  Ji!lH\Ve|-,(.'{)  altliullf^li  tlie  LeHrislatUie  lias  fuil.id 
tlie  Use  uf  ail  t'mtlier  pjeadini^s.  (+) 

Tlie  principles  wliicli  I  liavi"  statetj  ileciile  tlic  présent  cjw»'. 
Tlie  «leclaratiuii  ileinamls  ut'  tlie  Defeii  lant  a  lar^'e  suiii  <>f 
iiiuiiey.  l'ur  tlie  sale  ami  ileli\»Ty  ut'  tiinliei',  iimlei'  a  spécial 
cuiitract  in  wrilinj;. 

Tu  tliis  tlie  het'eiiilant  lias  tiled  a  p!ea  wliice  I,  lias  intitu- 
leil  a  ili'-fiii"!'  Il  il  finiifs  t  II  fini,  in  wliicli   lie  pleail."-    specially  : 

Ist  Tliat  Ile  is  liut  imielitetl.  dues  Ilot  uWc.  aiid  did  liut 
uiidertake,  as  in  tlu-  déclaration  is  alle^ed  ; 

lidly  Tliat   lie  lias  nut   failed.  ui-  niade  dei.iult.  i'i    tl'"   pcr- 

l'oCniM"'     ut'  tlie  a<,Meeliient   declaied  un: 

.'{rdly    Chat  no  f/reatcr  i|uanlitv  of  pinc  tint'  •!•.   iliaii  tliat 

•Xplessed     in  tlie    ai;feenient .  lias    Im'i'II  delivcred   tu    Ul     recci- 

ved  lpy  liiiii  ; 

4tlily  Tliat  lie  lias  paid  in  part  fur  tlie  2(),()()(>   l'cet  uf  piin 
iiinl  ti.TOO  sta\es  delixcicd,  and    tliat  lie   nijide  a  tender  uf  tlie 
lialance  due  wliich  the  l'Iaintillhad  lefuscd  liefure  the  iiistilu- 
tiuii  uf  the  action. 

Of  the.se  aiiswers  tu  the  declaratiuli,  thiee,  \  i/.  :  the  Ist,  2d 
and  .'{d  iiniount  tu  the  i/éf'rnsi-  un  j'iukIs  tu  fnil,  and  lu  no 
mure.  The\'  are  ineielv  iie-rative.  Tliev  deiiv  tiie  alleirjit iuns 
uf  the  déclarations,  and  disatliriii  the  vcry  niatter  wliich  the 
l'Iaintiir.  on  the  ^rcneiai  issue,  woiild  he  lioiiiid  to  |)io\ c,  in  Ihe 
liisf  instance,  in  ^uppol•t  of  his  action  ;  and  as  this  is  ail  tliat 
they  do,  they  oii^rht  to  ha\e  liecn  pleaded  ;;enerally,  in  the 
foini  piescrilieil  hy  the  luhs  and  orders  for  the  tle'fi'iisr  nu 
j'iniils  (Il  fiiil.  A  Defeiiilaiit  eaiiliot  lie  pei'iiiitted  to  plead 
specially  tliat  wliich  aiiiuiiiits  tu  nu  mure  tliaii  a  total  déniai 
uf  the  char<fe. 

<  )f  the  reniaiiiiiijf  answers.  une  alle;;,'s  jiaynient.  and  the 
utiier  a  tender  ur  nlfn's.  Now  a  plea  of  paynieiit  i-<  ,i  iirrjil nul 
r.rri-fil  mil    juri  m  itliii  rc   III    il  mil  :   (">)  it  is  so,  liccaiisr  it  docs 

(Il  Kults  iiiid  (IriliiM,  •i-J(1.22-2.'2*24. 

(•_')  \U\\vx  iiiiil  Unltis,  .Hi'c.  7,  ml.  •*],  |,.  7(i. 

i;»i  /'-.,  •_'-_'!l. 

(4)  Oi.l..  •l:^^w■u.  m,  ,li.  Il,  .>*.  i;i. 

(•'))  I  l'igiiiiii,  -ilL'i  ;  I  lloriiicr,  :ttl  ;  2  Aigoii,  47<{;  '1  Doiimt,  '2:t(i. 
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not  iinpeach,  or  (k'uy  tl>e  ^rouiid  oi'  /dikIs  of  i,ht'  l'Iniiitifi's 
demaime,  Imt,  on  the  contmvy,  Ji<linitH  a  cause  of  action  and 
•  iischarges  it  l»y  ncw  niattci",  wlii;  h  is  not  stated  in  tho 
déclaration,  and  wliich  conHcfjucntly  it  sets  ont,  that  ncw 
.'lattcr  l)cin^  a  Icfçal  A'//-  de  mm  valoir.  To  j)lcad  paynicnt 
of  a  d('l»t  and  at  thc  sanie  tinie  to  dcny  its  cxintcncc  is  incon- 
sifstcnt  :  paynicnc,  thercforc,  ou^ht  not  t(»  liavr  Ix-cn  i)li'ad<'(l, 
l)y  way  of  défcnw  dii  finuls,  Init  l>y  way  of  exception  in  thc 
forni  of  tlu'  pcr/jatiud  exception  itércinptoire  en  droit  prescri- 
l>cd  l»y  tlic  riilcs  and  ordcrs.  And  thc  tcndcr,  or  offres,  for  thc 
hahmec,  wliich  is  allc<^cd  ou^ht  to  hâve  hcen  plcaded  in  thc 
sanie  nianncr,  becausc  an  offre  ndidilc,  or  tcjidcr  validly  made, 
is  in  law  ciiuivalcnt  to  payincnt.  (I)  Thc  plea  thercforc  is 
cntirdy  dcfcctivc. 

Thc  Défendant  l>y  ])lcadinfj;  paynient,  and  tcndcr,  liy  way 
of  défende  ou  fondt,  dcprivcd  the  Plaintift's,  of  thc  henetit  of 
puttinfj  in  "  an  answcr  "  to  the  new  niattcr  of  lus  plca  to 
which  they  wcrc  cntitlcd,  and  di'ove  tiieni  to  the  necessity 
(if  thcy  noticcd  the  plea  atall)  of  Hlino-  nijeiierdl  replicotiov, 
that  l»cin^  the  only  plcadini»'  to  défense  <iu  fonds  en  fa  If 
perniittcd  l>y  thc  i-nles.  (2)  On  the  othi-r  hand  the  Plaintirts, 
instcad  of  takini,' advanta^e  of  tlu'  I)cfen<lant's  niisconduct,  as 
thcy  nii^ht  havc  donc,  havc  filcd  a  rcplication  to  his  plea,  aiid 
thcy  arc  thus  as  mnch  in  fault  as  tlu'  l)efen(lant  :  lioth  ]»arties 
havc  c(|ually  eontributed  to  tlu-  irri'<;ulaiity  of  the  ])leadiii>,fs, 
and  a  replcadcr,  froni  the  déclaration  nmst  th"refore  lie 
ordercd,  that  hcinj^  tht^  point  of  ])leadin<^  at  which  their 
niutual  cri'or  comnicnccd. 

Per  CruiAM  :  A  replcadcr  ordered. — (Pyke,  p.  40  :  Stuart's 
R.,  p.  100  et  4  R  L,  p.  21()  et  22()b.) 


MORTGAOE.-NOTARIAL  ACT. 

OontT  OF  Kixos  Bench,  Québec,  20th  February,  bSlO. 

Belaih,  against  GAUDHEAr  k  wife. 

A  notarial  act  exocntod  en  brevet  does  not  crcato  a  niorttrage.  (W) 

Tins  was  an  action  hypoLliécaire,  in  which  the  IMaintitt",  by 
his  déclaration,  setfoi'tli,  tliat  one  l)oniini<|Ue  (iirard,  by  his 
obligation,  cxecutt'(l  en  brevet,  on  the  Ist  Septcinbei-,  1.S04, 
before  Faribault,  notary,  and  two  witnesscs,  did  acknowlcd<;c 

(1)   I  l'othier,  OWi;/n/('o»(.s  11   r»?.'!. 

(•2)  Rules  lUulOrders,  231. 

(;{)  V.  ait.  .S(i6l  et  SIJTT  S.  FI.  Q. 
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toowf  to  tlic  IMiiiiitifi"  tlic  suin  of  t!».  I.S.  2,  wliicli  lie  «li.l, 
thereliy,  proiiiise  to  \»iy  to  tlii'  FlaintitI",  with  intercst,  aixl,  for 
st'cuiiiii;  tlu'  payiiu'iit,  »li<l  inoi't<fa<;t',  «jft'iicnilly,  ail  liis,  pro- 
pt'ity,  wliich  \w  tlu'ii  ]»o.ssfss(Ml  or  iiii<rlit  aftcrwanls  accpiii'i'. 
tliat,  (»ii  tlu'  Ist  (»F  Api'il,  IcSO.S,  lit',  the  Plaiiititi'.  obtaiiicil  ju<l- 
iiicnt,  in  this  court,  a^aiiist  (îirard,  for  tlic  said  .suin,  tof^ftlicr 
with  iiitert'st  and  costs,  aniouiitin<4  to  t2().  I!).  â,  uj)on  wliich 
jud<,'iiu'ut,  t'\i't'Uti<>n  was  sufd  ont  a^'aiiist  the  nioNt'ahlc  and 
iniiiiovt'ahh'  ])r()])t'rtv  of  the  Défendant,  wlùch  was  afterwai'ds 
retunit'd  liy  the  sheritt'  milla  l>ona  ;  that,  at  the  tinie  of  cxe- 
cutinir  tlie  at'oresaid  ohli^fation.  (Jii'ard  was  owner  and  proprie- 
toi-  of  a  certain  h)t  of  iand,  in  the  1)ay  of  St.  Paid,  ami  whieh, 
afti-rwards,  on  the  Hlth  of  Septeniher,  IcSOll  (lon^  ])ievions  to 
tlie  jiid^fnient  olitained  a<;ainst  (Jirartl).  he  soid  and  eonxeycd 
to  the  piesent  I )efendants,  and  that,  therefore,  inasintich  as 
(îirard  was  the  ])i-oprietor  of  the  said  lot,  at  the  tiine  of  the 
niakini'-  ami  e\feutiii<r  of  the  aforesaid  oMio-ation  in  favor  of 
the  l'Iaintitt",  lie  the  l'iaintitt",  liy  the  ac(|uisition  of  the  said 
lut  1(\-  the  Défendants,  hecauie  theii-  nioi-tiram"  ereditor,  for 
the  aiiiouiit  of  the  said  jud<.nnent,  inti-rest,  and  costs. 

To  tins  action  the  Défendants  tiled  several  pleas,  one  of 
which  was  a  défense  au  fonds  en  di'oit,  upon  which  the  ])ai'ties 
heino'  at  issiic  wcre  heard. 

Va  NI"  Kl, .SON,  for  the  Défendants,  contendecl  that,  U|)on  the 
face  of  the  Plaintitt's  déclaration,  the  [H'esent  action  c(aild  not 
lie  niaintained,  as  the  Flaintitt'  did  not,  in  law,  accpiire  any 
inorttfa<^e  o'-  hypotheipie  upon  ti^e  Iand  in  (luestion,  undei-and 
li\'  virtue  of  the  olilimition  executeil  m  hi'ri'cl,  on  the  tirst  of 
SepteiniK'r,  l(S()4,  nientioned  and  setforth  in  the  IMaintiffs  Av- 
claratioii.  and  therein  stated  to  hâve  lieen  so  executed,  That 
no  olili^ation  en  lucvet  ctaild  create  a  nioi't^ajfe,  and  that  it 
was  only  thosc  actes,  executed  Itefore  two  notariés,  or  a  nota- 
ry  and  two  witnesses,  of  which  the  niiinite  oi' oi-i^dnal  reniains 
with  the  notary,  which  could  j^ixe  a  lii^ht  of  norti;aife. 

I^KliTllKLoT,  for  the  IMaintiH",  contended  that,  liy  the  oMi^ra- 
tion  ileclared  on,  th(ni;.di  executed  en  brevet,  the  IMaintiti'did 
ac(|uire  a  inortpi<;e  or  hypothe(pie  ujion  the  lot  of  laml  ))ur- 
chased  liy  the  Défendants  froin  (iiiard,  the  sanie  ha\ini^-  lieen 
executed  liefoie  a  notary  and  two  witnesses. 

Skwki,!,,  ('Ii.,I  :  This  isan  action  hypothécaire  founded  U])on 
an  oliliir)i*ioii  |)asscd  en  hrevet,  liefore  a  notary  and  two  wit- 
nesses. Mort|,'a;j[es  and  ail  their  conseipience  dépend  eiitirely 
u])on  the  authentic-ity  of  their  dates,  and  fi'oni  hence  aiises  the 
un(|Uestionalile  pi-inciple  "  that  mo  acti-  s(ais  siirnature  privée 
eau  create  a  luortjraj^e,  and,  hy  parity  of  rea.son,  no  acte  ouj^dit 
t<t  create  a  niort^a^re,  which  in  respect  to  the  certainty  of  its 
date,  is  !iot  more  than  e(piiv  .lent   to  an   acte   sous  siirnature 
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privée."  Now,  iii  ail  cas".s,  in  wliicli  tln'  orif^inal  actf  iviuains 
in  the  custoil}'  and  kt'o))in^  of"  tln'  notaiy,  tlu-  ilatr  of  tliat 
acte  caii  1h'  acoumtely  astn-rtainiMl  hy  tlic  notarv,  froin  tlif 
minute  whicli  lie  lias  kcpt,  lait,  if  no  uiinutc  is  kcpt,  ami  tlif 
acte  is  «lelivered  en  brevet  to  the  parties  re(|uirin^  it,  the  no- 
tarv lias  no  lietter  nieans  foi*  estai )liHhi ni»'  the  date  oF  the  acte 
than  any  connuon  witness.  An<l,  thns,  as  to  the  eei'tainty  oF 
its  date,  the  acte  en  brevet  beconufs  no  more  than  i'(|uivalent 
to  an  acte  sous  siirnatuiv  privée.  Ije  Pnmst  h'  Roi/cri  '  )states 
distinctly  that  an  acte  en  brevet  «lotîs  not  civate  a  niort^a^e. 
"  Un  autre  privilège  (says  lie)  (piont  les  actes  i'e(;us  par  des 
notaires,  c'est  (|u'ils  poi'tent  hypothè(|ue,  mais  il  fatit  pour 
cela  plusieurs  conditions.  Il  Faut  <pie  ces  notaires  aient  «pialité 
pour  instrumenter:  il  Faut  ([u'ils  signent  leurs  actes  :  et  il  Faut 
(|ue  les  actes  ne  .soicMit  jioint  en  brevet,  mais  (pi'il  en  reste 
minute."  On  the  conti'ary,  Ar  C'(r///(/,.s',  in  lus  iiew  ('«litioii  oF 
Denizart,  lias  the  FoUowintf  observation:  "Il  n'y  a  point  de 
doute  ipie  l'acte  passé  en  brevet  empoi'te  liypothtMjUe,  aussi 
bien  ([ue  celui  dont  il  i-este  minute,  c'est  ce  (|ui  est  attesté  i>ar 
un  acte  de  notoi-iété  du  Chatelet,  du  24  avi'il  1  7().S,  (2)  but, 
tlieii,  it  nmst  lie  reiiiembered  that  ail  actes  jiassed  bel'ore  no- 
tariés in  France  vvere,  under  the  Edict  oF  Mardi,  Ki!);^  contro- 
led  and  enreoistere<l  in  a  jmblic  office,  in  the  Bureau  de  Con- 
trôle (.'i)  that,  wlien  an  acte  was  e.xecuted  en  brevet,  it  was 
eontroled  and  enre^istered  lieFoi'e  it  was  delivered  to  the  par- 
ties, (4)  so  that  the  <late  oF  .such  an  acte  was  the  day  on  which 
it  was  conti'oled,  and  no  mortf^a<(e  in  point  oFFact  was  created, 
Tiiitil  the  acte  was  enre^istered.  Let  it  be  reiiiembered,  also, 
that  Ml-.  Pothier  is  oF  opinion,  that  actes  sous  si<;nature  privée 
uckiKtwledirecl  beFore  notai'ies  by  the  ])arties,will  create  a  iiioi't- 
yatre,  "lors(|u'ils  sont  déposés  chez  un  notaire,"  and  not  other- 
wi.se:  (5)  and  thiit  /jc  ('(iimis  himselF  ailmits  that  the  oiiiiinals 
oF  ail  actes,  in  which  tliird  ])ersons  are  interestecl,  which  is 
])articulaiiy  the  ca.se  in  iiioi'f^ii^es,  ou^ht  to  be  kept  in  some 
|tublic  office:  "  Le  bien  ile  la  .société  (says  lu-)  exige  que  les 
originaux  de  tous  les  actes  (pii  intéres,sent,  ou  (pli  doivent  na- 
turellement intéresser  des  tiers,  soient  con.servés  en  ipiehiue 
dé]iôt  public  et  inviolable,  afin  ([u'on  ne  puisse  pas  les  sous- 
traire, les  altérer,  ou  même  seulement  les  tenir  secrets  au  pré- 
judice d'autrui."  ((>)  It  is  évident,  thereFoie,  that  in  France  an 

(I)  Die.  lies  .\ntHs,  vol.  II,  (i4!».... 

(21  ;i  L.  {'.  I)i'iii/.ail,  77'-'.... 

(;j)  R.'iKMtoiif,  vol.   \I.,  I).  KKi:  Kdict  of  Maivli,  KiiW;  •_'  Xeron, -.M.'). 

{4)  ">  l'otiiii'i-.  422  :  L.  ('.  Di'iii/.iiil,  (■</7)ocoiilrùli',  set',  ;t,  n"  (i.  vol.  \',  p.  .")U, 

(.•))  ■">  Pot  hier,  422 

((i)  L.  ('.  Dciiiziiit.  vol.  i,  p.   I,S4. 
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acte  en  hi'evet  was  inort>  tlian  (MpiivaK-nt  to  an  acto  sous  si- 
gnature |)rivét',  tlu'  date  heintï  autlientieatetl  l»y  einvf.fistrati()ii 
in  a  ])ulili('  office:  and,  as  n])on  tlie  whole,  vve  cainiot  eonsider 
an  acte  en  hrevet  to  lie  in  CaJiada  any  more  tlian  ecpiivalent 
in  tliis  respect  to  an  acte  sous  si^niature  privée,  for  tlie  want 
oi"  tliat  eTn-e^istration  in  a  public  office,  foi-  whicli  tiie  law 
provided  in  France,  \ve  are  of  opinion  that  an  acte  eu  ltre\et 
lloes  not  in  Canada  create  a   n;ortija^e. 

Per  C['RIAM:  Action  disniissed,  vvith  costs.  (/'///v,  p.  57.) 


DA1IA0ES.-PENALTT. 


Court  ov  Kin'o'.s  Bexoh,  Quel»ec,  20  Felmiary,  IMIO. 

Ml'RE  &  Jor.LiKFE,  incidental     Plaintiffs,  a<,'ainst  WiLEYS  & 
HUN(JERF()R1),  incidental  Défendants. 

//('W;  That,  in  an  action  of  (laiuai;e.s,  for  tlie  non-|t(>rt(irnianr>e  of  a 
spncial  ajîn'enient,  in  wliich  a  jienaity  îh  .stipnlateil  to  l)e  paid  by  tlie 
party  failiuir,  tlie  j^enalty  is  not  to  hocon.sidered  as  stipnlated  dainaiies, 
and,  tlierefore,  wliatever  los.s,  is  oroved  to  liavt^  Ix'eii  .siistained,  w  lio- 
tlifi- l'oyond,  below  or  eqnal  to  tiie  value  of  tlie  piMialty,  the  l'iaintilf 
will  liiive  judjiincnt  for.  (1) 

To  a  demande  in  chief,  in.stituted  Ity  Wileys  isr  Hun^erford, 
for  the  sum  of  £1/55.7,  alle<jed  to  lie  a  balance  tlue  upon  tlie 
sale,  and  delivery  of  a  lar^e  t|uantity  of  pine  tindier,  oak 
timber,  and  staves,  un<ler  a  .spécial  aoreement  in  wiitintf,  the 
Défendants,  Mure  &  JoUifte,  tiled  a  (léfcnsc  an  funilx  fit  fcif, 
ami  an  incidental  cro,Hs  (IciiKonlc,  in  tht^  last  of  which  they, 
on  their  part,  alleged,  that,  by  the  ii^iH^enient  declared  upon, 
in  the  dcuri  ixlr  in  chief,  Wileysà;  Huii<i;erford  had  covenanted 
and  ai^reed  to  deliver,  at  Québec,  to  them  (  Mure  iV:  doUitle), 
certain  (piantities  of  pin"  tindier,  oak  timber  and  staves,  on 
or  liefore  the  15th  of  June,  ISO!),  undei'  the  ))eii!d  sum  of 
£200:  that  the  saifl  Wileys  v^ir  Hunncrford  had  not  jx'ifoi-- 
med  this  a^i'ei'ment,  and  that  an  action  had,  thei"eby,ucerued  to 
then>,to  hâve  and  recover  from  Wileys  À:  Hun<rerford,the  entire 
damage  occasioned  by  their  i.i.'aeh  of  coiiti'ac  ,  liein^r  €''ill, 
for  which  they  conduded.  To  this  incidental  cross  ilciita  iiih\  no 
answer  whatever  was  tiled  l)y  Wileys  &  Huni^erford  :  and 
Mni'e  tvr  .lolliffe,  havinij  olitained  leave  to  proeeed  /',*•  purti-, 
tlie  affreeim-nt  for  the  timlier  and  staves  (diite<l  the  4tli  t)f 
Februaiy,  bSOO,  and,  in  substance,  as  stated  in  the  incidental 
fleiimnde)  was  produeecl  and  proved  at  the  eiupiête.  It  was 
further  proved  that  no  part  of  the  pine,  oak,  or  stjives,  had 
Iteen   (hJivered,   on  or  befc.re   the    I5th  of  June,    I.SO!>,  that, 
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at'tt'i' tlif  lâtli  of  . lune,  1111(1  hcfoic  Ist  of  AuiTUst  iolluwiiii";, 
tlu'  stipulutt'cl  (|ii)i;itity  of  piiio  Imd  hceii  (lelivfivd,  vvitli  <S0() 
Fct't  of  oak,  iiisU'Jid  of  tlu'  J(),()()()  fcct  whicli  thc  iiicidciital 
DcfiMidants,  liy  tlicir  a^iroiiicnt,  liad  ciif^ai^od  to  didivcr,  l»ut 
tliat  ol"  thc  (juaiitity  of  stavcs  (wliidi  was  2,000),  hot  oiu'  lia<l 
lict'ii  dt'Iivej'od.  It  Wîis,  also,  pmved  that  tlu-  pricc  of  oak 
tiiul>ei'  aiid  stavcs  luul  \'crv  imich  aiiirnu'iitcd,  hctwccn  tlu- 
daU'  of  thc  afrrt'ciiieiit,  and    thc  pcriod  fixcd  for  thc   dclivcrv. 

Sewp:li,,  Cil.  J:  Thc  suin  to  lie  paid  hy  thc  ])firty  who  shoidil 
fail  in  thc  pci'fonnaiicc  of  thc  a^iccnuMit  of  thc  4th  of 
Fchruaiy,  1<S()!),  Hctt'oith  in  thc  dcdaration  as  widl  of  thc 
(li'iiiti mil'  in  chicf,  as  of  thc  incidcntal  dcinainlc,  i.s  distinctly 
statcd,  npon  thc  face  of  that  a^iccnicnt,  to  be  a  penalty,  the 
words  licin»;  "  tnidcr  thc  pcnal  suni  of  .£200."  An<l  tins, 
cti'cctually,  jircvcnts  ns  froni  considcrin^  that  suni  as  licpiidatcd 
dania^fcs.  (  1  )  Thc  incidcntal  Plaintitis  arc  entitlc<l,  thcicforc, 
hy  the  law  of  Canada,  to  do  as  thcy  havc  donc,  that  is,  to 
ask  for  ^encrai  damages,  cxcecding  thc  aniountof  the  penalty, 
(2)  as  in  Kn^land.  {l^)  But,  to  cntitlc  thcni  to  recover,  thcy 
iinist  provc  thc  loss  sustaincd  hy  theni,  to  hc  Itcyond  tlic 
vainc  of  thc  pi-nalty,  which  thcy  Iwive  not  donc.  Therc  is, 
li()\vc\i'r,  surtîcicnt  évidence  of  loss  snstaincd  to  thc  anionnt 
of  £200,  foi-  whioh  judi^nicnt  nuist  hc  cntered  np,  with  costs. 

Judijinent  in  favor  of  thc  incidcntal  IMaintiH's  for  £200, 
and  costs.  (J^t/kr,  p.  (il.) 
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Coi'in"  Ol'   Kl\(!'s   Hkxch,  Qnelu'c,  2!>th  Fcln-uary,  IcSiO. 

Ri'lîNs,  afrainst  H.\KT. 

//(/(/;  Thiit,  .wliore  an  Aui'tioner  puts  up  a  rojiistered  vessel  for  sale, 
witli.  ut  naiiiin^  his  priii('ii)al,  and  tlie  saine  is  adjudtred,  witlinut  any 
e.\]>r(!SH  cniiditiiin,  as  to  tlie  tinio  and  nianner  of  cxe('utin<r  thc  \vritt(>n 
transfer  of  siu'li  vessel,  tlie  aui'tioneer  cannot  recover,  froni  tlie  purclia- 
ser,  the  snni  at  which  the  vessel  was  adjutlfred,  unless  he  jiroeure,  and 
tieliver  to  the  purciias;M'a  le^ul  transfer  of  tiie  vessel,  exeented  l)y  the 
ownt^r,  or  hy  somo  person  lejially  antliorised  for  tliat  purpose,  accordlu}; 
to  the  requi  renie  lits  of  tlie  rejrister  net. 

Tins  was  an  action  of  i iidrUitutiiH  (ixnmiijisit,  bron^ht  by 
thc  Plaintif!',  an  anctioncer  and  broker,  against  thc  IX-fendant, 


il 


(1)  I  Doiiiat,  -JT!,  lili.  m,  tit.  V,  m.  •_',  ii"  l.l;  (i  L.  < '.  Diniizart,  7(>4.  Siiiitii 
'X  Diitkensoii.  'i  Ho»,  &  Fui,  VhV). 

(2)  l'olhier,  Oh/iiiafloiix.   ii"  'i\'2  ;  4  L.  ('.  IK'iiiziut,   ."•(id,    n  rho  l'huiff.  «.  2. 
n"  •_'. 

(ti)  Loin-  vs.  fers,  4  Hurr.,  '2"2'28. 
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!i  iiitTcliant,  t^>  ri'C'ovt'v  tlu'  Hinii  oi'  C4(i!S.I0.0  t'oi"  tlic  liull,  ain! 
InwiT  stan<lin<r  i"ii;i;injf,  inasts  and  v;ui1k,  of  a  l)ri<f  calliMl  tlic 
"Star.'and  foi-.suntlry  lots  ofsails,  rif^^iii;,',  Mocks,  anchur  an»! 
niUlt's.  luitij;  the  price  at  wliit-li  tlie  sanif  liad  liecn  sold  and 
ailjud^cd,  liy  thc  IMaintiti'to  thc  Défendant, at  puMie  aJietion. 

The  ease  heinif  «)f  a  nieix'antih'  nature,  the  Plaintitl"  niade 
his  oj.tion  nf  tlie  trial  ami  veivliet  uf  a  jurv,  and  at  the 
trial,  in  the  last  terni,  the  followino;  speeial  veidict  \va,s 
lound  liy  a  jury  <>1"  iiierehants: 

"  The  jury  tind  foi'  the  IMaintiti",  in  the  suni  of  t\v«)  hundred 
and  foi'tv-ei^ht  pouiids  ten  shillinjjjs,  the  aniount  of  sundi'y 
lot.'':  sails,  liiTifiniis,  liloeks,  an  anehoi-  and  cahle,  liou<ilitof  liini 
liy  the  Defendajit,  on  the  ITthof  Jutie  la.st.  'l'Ile  jury  aiso 
tind.  that,  <»n  the  sanie  day,  the  IMaintiH"  adjud^td  to  the 
Defemlant,  as  the  last  and  hi^diest  hidder,  the  liull,  niasts,  and 
yai'ds.  of  the  hiij^antine  "Star,"  for  the  suni  of  two  hun<lreda  nd 
tifteen  pounds,  on  the  condition,  that  the  said  vessel  was  to 
lie,  frdUi  the  nioiuent  of  liein^'  adjudi^ed.at  the  sole  risk  of  thc 
puicliaser  :  and  that  the  l'iaintitt  <lid  not,  at  the  tinie,  nani»; 
his  principîd.  The  jury  further  tind,  that  the  DetV-ndant  took 
])().'^session  of  the  vessel,  and  suli.se<|Uently  pioniised  to  ])ay 
tlie  whiile  anioimt  of  his  purehase,  and  repaired  and  otlered 
lier  foi'  sale  ;  an<l,  also,  that  the  IMaintiH"  oH'ered  to  exécute,  in 
favor  (if  the  Dt'feiidant,  a  hill  (»f  sale  of  the  vessel,  in  liis  own 
naine,  ami  that  of  Jolin  Lhi/m'cU  Un  m  ilfan,  actin^"  for  the 
owiier  of  .said  \esseI,of  the  ténor  of  that  tiled  liy  the  Plaintitl" 
in  tliis  cause,  lieiii<,'  exhiltit  n*"'  2:  that  oiie  of  the  conditions 
of  the  .sal'.'  of  the  said  vessel,  was  that  the  re^nster  should  hi' 
delivere<l  upon  the  Momlay  iiext  foljowiiiif  the  sale,  at  the 
countin^'  honse  of  the  l'iaintiti",  upon  })aynieiit  of  the  pureha- 
se iiioiiey  liy  the  Défendant,  and  that  the  Défendant  did  not 
call  for  the  .saine,  and  that  the  l'iaintifi'  liatli,  at  ail  tinies, 
lieeii  ready  to  deliver  to  the  Defemlant  the  said  résister,  and 
that  tlie  sailli'  was  rcidy  to  lie  delixcred,  on  tin'  M<iiida\'  fol- 
lowin^f,  liy  the  IMaintiti'  to  the  Défendant,  at  the  countin^- 
liouse  of  the  IMaintiti"  and  that  the  Défendant  did  not  call  for 
the  saine.  And  the  jury  suhinit  to  the  jud;^niient  <if  ttie  court 
the  [ii.int  of  law,  repirdinjf  the  tritnsfer  of  the  hull  of  the 
sai<l  vessel.  An<l  that,  if  upon  the  wliole  inatter  iiow  fourni, 
the  court  shall  lie  of  opinion  that  the  IMaintiti  lias  cause  of 
action  for  the  said  last  nu-ntioiied  suiii  of  two  hundred  and 
tifteen  poniids,  tlieii  the  jury  tind  for  tlie  IMaintiti",  in  the  .said 
further  suiii  of  €215,  if  otlierwise,  tlieii  for  the  Défendant,  in 
so  far  as  respect  the  said  siiiii  of  two  linmlred  ami  tiftei'ii 
poumis." 

The  exhiliit  11"  2.  allmled    (o   in  llir   rorcn'oinu'  xeidiei    .iiid 
produced  and   |)roved  at   the  trial,  piirpoi'ted   to  lie  ,i   hill   of 
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Hdlc  fVoiu  the  l'iaintift",  William  Burns  and  Jolin  Dapwcll 
Haniilton,  actiii^  for  and  in  tlie  nanie  of  the  owncr  of 
tlii'  liri^rantint'  or  vcshoI  calK'd  tho  "Star",  to  tlie  Défendant, 
in  wliicli  it  was  si-tforth,  that  tlie  "Star"  liad  lieen  liou^litliy, 
and  a<ljudffed  to,  tlit'  J)etVndant,  at  public  auction,  for  tlie 
sutii  of  £215,  and,  in  consocjucnce,  that  they,  the  Haid  Burns 
an<l  Haniilton,  foi'  and  in  con.sidt'ration  of  the  waid  suni,  did, 
as  nuH'h  as  in  theni  \va,s,  and  they  lavvfuily  niight,  ji^rant, 
hargain  and  sl'11,  etc.  to  the  Défendant,  his  heii-s  and  assipis, 
the  said  lu'iffantine  "Star,"  etc.  The  saiil  liill  of  sale  also  con- 
tai ncd  a  copy  of  the  ceititicate  of  registry,  wherehy  it 
appeared,  that  Alexander  (îordon,  of  Bridge  Town,  in  the 
Island  of  Barhadoes,  was  the  sole  owner  of  the  said  hrigan- 
tine. 

Stiart,  for  the  Plaintiff,  ohserved  that  there  were  twc» 
points  of  (lifHculty,  tlie  first,  arising  out  of  the  provisions  of 
the  résister  aet  ;  the  second,  how  far  the  vendor  is  liound  to 
transfer  the  property,  after  a  positive  sale.  Thèse  two  jutints 
were  closely  connected.  He  contended  that,  in  th^  pre.sent 
case,  the  Défendant  conld  not  say  he  was  not  the  •  /oprietor 
of  the  vessei,  inasinuch  as  !ie  had  exercised  the  right  of 
ownersliip,  and  would,  in  that  case,  he  a  trespasser.  The  jury 
had  found,  that  the  ])efendant  had  taken  possession  of  the 
vessei,  and,  for  auglit  that  appeared  to  the  court,  he  inight 
be  theii  navigating  lier  ;  and  what  recourse  reniained  to  the 
l'IaintirtV  this  proved  the  principle  of  the  law  laid  down  in 
l'othier  (  1  ),  that,  after  delivery,  it  was  not  compétent  to  the 
pui'chaser  to  contest  the  i-ight  to  sell,  unless  he  be  disturbe<l. 
The  register  act  tixed  the  manner  of  conveying  property  in 
vessels,  an<l  has  prescribed  the  form  of  the  transfer,  but  <lid 
not  annul  the  transaction  of  sale,  as  between  the  seller  and 
pui'chaser. 

Jn  courts  of  etjuity,  the  provisions  of  the  résister  act 
Were  less  rigidly  enforced  than  in  courts  of  law,  and  this 
court,  exercising  an  e(juital)le  jurisdiction,  would  enfoice  a 
sale,  where  honesty  recpiired  it  shoidd  be  enforce<l.  In  a  case, 
in  Ve.sey  juiir.,  it  had  been  decide<l  that  a  transfer  was  null, 
because  there  was  no  endossement,  and  the  paity  was  liber- 
ated,  as  otherwise  it  would  be  encoui'aging  fraud.  But,  if 
there  could  bt'  a  «loubt  on  the  arpuments  alrea<lv  submitted, 
the  suVist(|Uent  promise  of  the  Défendant,  to  pay  the  purchase 
money  puts  it  out  oï  doubt  :  (2)  and  .se(|  :  that  there  was  a  con- 
sidération for  the  pi'omise  was  évident,  as  the  Défendant  had 
the  use   and    possession   of  the  vt'ssel  :  a   subsetpient  promise 


(1)  l'otliii'i'.  Contrat  ili  niiti,  iiit.  luoliiniimiic,  etc.,  n   48. 
('2)  Pothier,  Traité  rks  Ohlùjatiom,  ?t  4^7. 
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nf   a  \vi(I(»\v,  in  support  <»f  a   promise  iiiadc   1)^    lier  in  tlu' 
litV'  tiint  of  Ir'I"  Imshand  had  in-i'ii  licld  ^ood.  (1) 

HowEN,  on  tli«'  sanic  .si<lt',  contcndcd  tliat  takiii^  thc  rt'<;is- 
tcr  ac't  in  its  .striotest  sen.sf,  thc  prcHcnt  ca.si'  ilid  iiot  conic 
w  ithiii  thc  statutc,  as  it  was  thc  .sale  of  a  hidl,  ami  not  ot"  a 
vcsscl  that  was  scaworthy  and  to  hc  navi^atcd.  Tlu;  plea  to 
thc  action  was  non  assmnpsit,  and  thc  only  ([Ucstion,  upon 
thc  issue  raiscd,  was,  whcthcr  thc  Défendant  undertook  and 
|(roiiiised,  as  stated  in  thc  déclaration  !  there  was  a  ^reat 
•  listinction  Itelwecn  thc  sale  of  a  ship,  au<l  that  of  a  hull  of  a 
ship,  aiid  thc  verdict  only  founti  that  a  hull  had  hecn  sokl. 
in  this  case,  a  hill  of  sale  had  heen  tendered  liy  thc  JMaintift' 
to  thc  Défendant,  and  it  niust  hc  considercd  to  hâve  heen  a 
le^ral  Itiil  of  sale.  It  was  in  vain  that  tlu'  Défendant  now 
contcndcd  that  thc  penson,  acting  for  thc  owner,  was  n(jt 
iejfally  authori.scd,  tliis  could  not  he  prcsunicfl.  The  hull  was 
sold  as  a  connnon  chattel,  and  not  as  a  ship,  and  thc  Plaintif!" 
coidd,  thcrefurc,give  thc  title,  Wlllidins  vs.  MiUiiijjfoii,  I  H.B, 
Kep.,  81.  That  thc  ])efendant  had  taken  po.s.session  of  thc 
hull,  and  had  repaired  and  olfcred  it  for  sale,  undci'  a  title 
ac(|uircd  froni  thc  Plaintitt',  and  he  could  not  then  lie  at 
lihei'ty  to  content  that  title.  In  this  ca.se,  the  Défendant  had 
clioscn  to  ^o  to  an  e.xpcnsc,  which  the  owner  or  his  a^^'uts 
had  not,  l»y  rendering  the  vcsscl  once  niori'  .scaworthy,  this 
lie  was  at  lilierty  to  do;  an<l,  thereforc,  the  résister  had  heen 
<fiven  to  hini  :  lait  the  hull,  only,  had  Ijcen  sold.  He  eonclud- 
cd  hy  .sayin^,  that  the  completion  of  thc  contract,  on  the  part 
(if  the  l'iaintifl',  haJ  heen  fully  cstahlished  Ijy  the  verdict. 

The  .vvocATE  (iENEHAL  for  the  Dcfendant,ol>.servcd  that  tlierc 
Wîis  no  rescjidilanfc  hetween  the  facts  found  hv  the  venlict, 
and  thc  allegatitnis  of  the  déclaration,  the  former,  he  .sai<l, 
went  heyond  thc  lattex",  and  that,  l)eing  the  case,  thc  verdict 
was  liad,  as  thc  jury  could  not  tind.  heyond  thc  issue,  or  any 
facts  that  were  not  jiertincnt  thereto.  (2.  Bacons  Ad.  Ictter 
1).  Sii('fi((l.  rurdict.)  Thc  verdict  and  dcclaiation  varicd,  as  liy 
the  fonnci-,  nothing  was  .said  of  an}'  warranty,  on  the  ])art  of 
the  seller,  as  stated  in  the  déclaration  ;  noi'  in  the  déclaration 
Wîis  it  .stated,  that  at  the  tinie  of  the  sale,  the  Plaintitt'did  not 
naine  lus  princi})al,  and  yet  it  was  so  found  by  the  verdict. 
It  was  the  saille,  with  regard  to  the  suhstMpient  promise  of 
the  Défendant  to  pay,  of  which  no  allcgaticai  could  lie  found 
in  the  déclaration.  He  contcndcd  that  when  an  article  was 
sold,  of  which  the  tian.sfer  is  specially  legulated  liy  law,  it 
iiiust  lie  presuiiied,  that  the  title  which  the  law  ret|uired, 
would  he  giveii  unle.ss  there  was  an  express  stipulation,  or 
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t'oii<litioii  to  tlic  contnii'v,  at  the  tinic  ni"  tlic  suie  :  tlu-  aiisw»'!' 
uf  tla'  Dt't'riidaiit  iii  the  prosciit  cau.si',  luul  always  Iummi  "hIiow 
1110  your  authority  t<>  soll,  ami  f^ivo  nie  a  Ic^al  title,  ami  I  vvill 
pay  tilt'  inoncy.  "  Tho  caHc,  ciU'd  froin  H.  Black,  was  tlic  wale 
of  a  siinplu  cliattt'l,  lu-  admittiMl  tlu'  piincil)lr  tlu-n-  laid  duvvii, 
liiit  (U'iiiccl  that  it  was  applicalilf  t<»  sah-s  of  sliips,  for  tlu; 
transfcr  of  wliii-li,  tlu*  law  had  «ju-cially  providcfl.  Tlu-  parties 
w»'!"»'  iiot  now  eontfiidin^  in  a  court  of  t'(|uity,  lait  in  a  coui-t 
of  law,  and  tlu'i»'  woiild  l'crtainly  lie  no  jnstic»'  in  condciiminf^ 
the  Défendant  to  pay  the  purchase  luoney,  and  conipel  hini 
altcrwards  to  seek  lus  title,  lie  a<lde<l,  that  in  the  liill  of  sale 
teiidered  Ity  the  IMaintirt",  the  a^eiit  of  the  propnetor  of  the 
vessel  was  naiiied,  lait  no  .sut-h  diselosure  was  iitacie  at  the 
sale,  lua'  did  tlie  Plaiiititt'theii  naine  liis  principal,  and  lu-  cited 
llannini  vs.  J{ahei'<lt'<i  i',  IVakes  X.  P.,  120.  He,  therefore,  con- 
teiided  that  tiiider  the  whole  eircunistances  of  the  case,  the 
IMaintirt"  not  hein^  authorised,  nor  able  to  ^ive  a  hill  of  sale 
of  the  ves,sel,  accordiii^  to  the  re(|uirenients  of  the  résister 
act,  lie  c<nild  iiot  recover,  froiii  the  Défendant,  the  suiii  de- 
nianded,  as  the  priée  of  the  vessel. 

S'IMAUT,  in  reply,said,that  the  Défendant  adiiiittetl  theadju- 
•  lication,  hut  deiiied  that  there  had  heeii  a  le^al  sale:  the 
verdict  however  had  foviiul  the  facts  necessary  for  the  sup- 
port of  the  Plîiintirt's  action,  and  that  Hiidin^  was  conclusive. 
'i'he  piiiicijiai,  eoiiteiided  forhy  the  Plaintirt",  had  lieeii  decided 
in  Hnoliiiid  upoii  a  sale  of  real  [)roperty,  (lilltert's  action  of 
délit,  :{(i'i,  where  B  was  conipelled  to  pay  the  purchase  iiioney, 
and  left  to  his  action  of  eoveiiant  against  A  to  ^ive  and  com- 
plète the  title.  Wheii  a  per.son  acted  in  the  naine  of  aiiother, 
the  presnmption  must  he  that  he  had  an  authority  to  do  so, 
and  lie  was  houiid  to  prodiue  and  iiiaintain  that  authority  : 
in  the  ca.se,  iiieiitioned  in  Pothier,  of  the  sale  (jf  real  pro[)ei'ty, 
foj- which  the  veiidor  coiild  not  show  a  title  was  applicaljle  ; 
He  conteiided  that  the  Défendant,  liavin^  takeii  jiosscssioii  of 
the  ve.ssel,  after  the  adjudication,  and  sulise(|uently  pioini.sed 
to  pay  the  purchase  nioney,  clused  the  transaction  as  to  tlie 
Défendant;  \\n\  wlieii,  in  the  case  of  a  deht  contracted  hy  a 
feimiie  covert,  she  is  heiiertted,  an  action  will  lie  a^ainst  her 
for  the  aiiiount,  after  the  death  of  lier  hushaiid.  In  the  pré- 
sent instance,  the  tiine,  which  would  hâve  lieeii  retjuired  t(j 
procure  a  titli'  fnaii  the  owner,  wlio  resided  at  a  distant  ]iort, 
would  hâve  led  to  a  total  lossof  the  vessel,  and,  conseiiuently, 
an  iiiiiiuMliate  sale  was  necessary,  therefore,  a  reasonahle  tiiiie 
must  Ite  ^iveii  to  the  Plaintif!' to  procure  the  title,  or  an  autho- 
rity from  the  owner  to  o.xecute  it. 

SlowEl.i,,  Cil.  .1  :  The  oirciiiiistaiicesof  tins  ca.se  are  sucli,  that 
it  will  not  décide  any  of  the  (|uestions  which  hâve  heen  raised 
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at    tlu'    liar,   ui»(iii   tlif    rt'jLjistiT  aots.      It  st»iii<ls    u|»oii    otlmr 
^froiin<ls. 

In  tlii'  ])UVcliaH('  ami  smIc  ot"  sliips,  tlif  pcrson,  wlio  takos 
U|i()n  liiinsclt"  to  sfll,  niust  lias»'  powcr  to  scll,  and  to  transt'or 
tlic  ouiiir's  i'i;f|it  ot"  ])ro[)t'i'ty,  For,  altliou<;li  a  sali'  of  ^oods,  or 
otlii'i-  niovcai))»'  propt-rtv,  l>y  tlic  pcrson  wlio  is  in  possession, 
«locs,  in  iiiaiiy  instauci's,  vest  tiie  propt-rtv  iii  tlie  Imyer,  evcii 
wlit'ii  tlie  seller  lias  neitlier  proix'ity  in  wliat  is  sold,  nor  aii- 
tlioiity  to  sell  :  tliis  cannot  take  place,  witli  rcspcet  to  a  slii[), 
wlitii  solil  as  a  sliip,  (  1  )  tliou;4li  it  niay,  witli  J'espcct  to  tlie 
iiiaterials  of  wliieli  a  sliip  is  foriiied,  wlieii  it  is  lirokeii  up,  or 


is  licfoiiie  a  niere  wrei 


k.  (2) 


Xo\v,  it  isct-rtain  tliat  tlie  "Stfir"  was  liotli  sold  aiid  l»ouj,dit, 
imt  as  a  niere  wreek,  luit  as  a  slii)i,  and  tliat  slie  was  capalile 
ni'  repair.  Tliis  is  certain,  Itecausr  slie  spccitically  snlisistcd 
!is  M  sliip  at  tlie  tiiiie  ol'  tlic  s.'ile;  licciuisc  oiie  oj'  tlic  conditions 
.»!'  tlie  sale  was,  tliat  tlie  résister  slionld  lie  dcli\-erc(|  to  tlie 
piircliascr,  wliicli  c<add  only  lii'  t'ortlic  purjiosi's  ot"  ua\ieation  : 
îiiid  liccause  slie  lias  since  liccii  npaired.  It  is  iiiatci'ial  aiso 
to  oliscrve,  tliat,  at  tlie  time  ol"  tlic  sale,  notliin<;'  was  said  as 
to  tlic  transt'er  of  tlic  pro]M'rty,  and  tliat,  in  tliis  respect,  tlie 
case  iiiust,  tlici'cfore,  rest  iipon  tlic  coiiinioii  princijiles  of  sliip 
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"Stiir,"  to  tlie  Defeiulaiit,  to  liaxc  lieeii  an  inijilicd  condition,  in 
tlie  coiitract  lictwceii  tlic  parties  :  jind,  as  it  is  évident,  tliat, 
witlioiit  title,  tlic  sliip  cannot  lie  of  aiiy  \alue  to  tlie  pnrclia- 
.ser,  liccause,  so  situatcd,  tlie  real  owiier  would  liavc  a  l'ielit  to 
claiiii  lier  at  aiiy  time,  ami  lie  cntitled  to  recover  (.'5),  wc  liold 
tiie  exécution  aud  delivcry  of  a  sutiicii'iit  titli-,  and  tlic  ])ay- 
iiicut  of  the  considération,  to  lie  mutual  aud  rcciprocal  eii^a- 
;4'ciiieiits.  to  lie  perforiiied  at  tlie  saiiic  time. 

Tlieii,    wliat  is   tlie  title    wliicli  lias    liccii  tendered  '    It  is  a 
d    pur|)ortiiie-     to    lie    a    coiiveyaiiee    liy    Mr.    Burns,  tlie 


aiu'tioiiecr,  aud  liv   Mr.    Hauiiltou,  tlie  cousif 
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f  th 


lui». 


to   (lie    Défendant  :    luit  it    is    uot 


COll 


teiidcd.    tliat,   liv    th 


ciicumstauces  of  tlie  case,  tlicy  are  eiialiled  to  convey  :  it  is 
uot  sliewn  tliat  any  autliority  to  iiiake  tlie  traiisfcr  is  derived 
to  eitlicr  of  tlieiii  tVoui  tlie  uwiicr.  The  considération  of  the 
Deleiidaut's  uii<lci'takin^  lias,  therefore,  failed.  iio  valid  title 
bas  liecu  or  is  tendered.  and  the  l'Iaintifi*  therefore,  lias  uot 
cause  of  action  for  the  suiii,at  wliicli  the  "Star"  was  adjudi.fed 
by  him. 

(I)     I     .\lll)Utl,    p.     I. 

(•_')  Si-e  AVti/,  \,s.   /Jnilit/,  III  KiLsl,  I4;{. 
Cl)  Seu  J{n(l  VB.  JMihif,  10  Kiihl,  Ua. 
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Williams,.!:  1  cimciii'  in  tlu^  npiniuti  irivfii  liy  tlic  diirl" 
jnstici':  tlif  Dcfcinliiiit  coiil"!  tint  sciwl  tlx'  \ csscl  ont  (»!'  tliis 
port,  witliout  Iwiviiif,'  nivviously  piMK'Ui'fd  a  iit-w  rcj^istn-  in 
liis  iiiinK-,  wliicli  could  mit  !•<■  olitainc»!  t'roni  His  Majfstv  s 
ortictTs  dt"  tlic  custoniH  liiTc,  witluiut  t'xliiliitin^  to  tlit m  a 
U'^n\  transfcr  ot"  tlit*  vcsscl  (a('<'()i"<lin^  to  tlu'  r»'(|uii'('nicnts 
nf  tlic  Htatutf)  vcstin^f  tlu- proïK'i'ty  in  tlu-  Dcft  inlant  :  iind, 
for  tlic  waiit  ot"  siicli  Ici^al  tiaiiHt'tT  niadc  liy  tlic  actual  jno- 
prittor,  or  l»y  .sonic  otlicr  |icisoii  dnly  antlioiiscd  liy  liiin,  to 
cxrt'Utc  tlu'  smiif  in  t'aX'ol'  ot"  tlic  Défendant,  tlie  preteiided 
sale  of  tlie  vessel  is  a  indiity. 

Kkhu,  J  :  Tins  is  an  action  liroii<,rlit  liy  an  iiuctioiieci'  to  re- 
covcr  the  sun»  of  C2I5,  licinj,'  tiie  priée  for  wliicli  a  ship,  cal- 
Icd  tlie  "Star,"  and  lier  !i])piirel,  were  sold  and  )idjn<lc-cd  to  tlie 
Défendant,  as  the  liif,diest  liidijcr  at  a  puMic  anction.  Tlie 
defence  .set  up  is  tliat  tlic  IMaintiH"  lias  not  «fiven  a  l)ill  of 
sale,  in  conforniity  to  tlic  iei|uircnicnts  of  tlic  statntes  of  tlii' 
2(itll  Mlld  .-Util  (Jeo.  111.  (I) 

If  sliips  were  liki'  cliattcl  ilitcrests,  ti'ansferrcd  liy  delivt  ly, 
tlic  riîiiiitifl' would.  Ity  tlie  facts  t'oniid  in  tliis  spécial  vcidij-t, 
l>c  eiititled  to  recover,  liavinej)ut  tlie  Defenc'ant  in  posscssidn 
of  tlie  ]iropcrty  adjuilfrcd.  But  sliips,  fi-oni  veiy  eaily  tiiiies, 
liiive  Iicen  likc  land,  eonsidered  as  a  kind  of  property  wliicli 
iiinst  lie  evidciu-cil  liy  writteii  doeuineiits  :  tliis  was  so  in  tlic 
Frcncli  law,  and  is  now  tlie  law  of  ail  tlic  niaiitinie  nations  of 
Kiniipc.  In  ours,  varions  aets  of  Parlianicnt  liavc  reculat«Ml, 
in  wliat  niainicr  titlcs  sliall  lie  iiiade  t<i  tliis  spccics  <if  ])ropcrty, 
and  aftci-  rcndiiic-  tlic  statntes  of  tlie  iCitli  and  .'Util  <if  tlic 
Kine-,  it  is  dilficult  to  coni-i'iNe  liow  it  eould  licsnpposed,  tliat 
any  tliin^  likc  a  transfer  of  tliis  sliip  liad  takcn  place.  Tlic 
facts  fonnd  do  not  coiiccal  tlint  Alexander  (iordoii  is  tlie  rcal 
owiicr  ;  liis  naine  M|i]icars  on  tlic  face  of  the  certiticate  of 
reifistry,  as  the  pcrson  \estcil  witli  the  ri^ht  of  propertx'  in 
the  ship,  liow,  tlieii,  coiiM  the  l'Iaiiitifi"  aiul  .roliii  Da|i\vell 
llîiiiiilUin  di\cst  tliis  property  ont  <if  the  owiici',  withont  a 
Iceal  writteii  antlioiily  '  ('oulil  tliey  in  conforniity  witli  the 
se>t'llterlitli  section  of  the  .'{+  (  îeo.  111,  cil.  L.W  III,  exécute  a 
valid  indorsci  lien  ton  the  certiticate  «if  rcoistiy!'(2)Tlie(picstion 


(1)  Lf  fil.  i.x  (les  Statul.s  iiii|ii'riiitix  lie  ITl^li, -<i  (  icii.  III,  iiititiilt' ;  A  ii  ml  j\,r 
fin  l'iirthi'i'  iinrid»!  (iinl  i  iiiiriirinii  nu  lit  nf'  shiji/iiiii/  niiil  iiii  liijftliiui,  et  loch, 
l.will  «les  Stiitiit.s  iiiiiicTiiiiix  <1«'  I7!*4,  'M  (!ei>.  III,  iiititult' :  Au  net  for  lli<- 
l'iiiihcr  I  iicoiirai/cint  II/  o/'  /iritisli  nitirliii  rx,  a  •'  J'or  uthir  pHriioum  /hiniii 
mcii/ioiiPil. 

ci)  Cftle  Sfctioii  est  vu  ces  tenues  :  "  l'iovidcd  iilsci,  miicI  Le  it  ciiiicti'il,  tliiit 
in  ail  lasfs  w  lii'ic  t  lir  owiii'i- or  uwiu  rs  uf  iiiiy  slii|i  oi' vcH.sfl  mIimU  ifsiilc  in 
any  coniitiy  not  iiiiiltT  lln'  iloniiiiioii  of  Hi.s  .Majc^t  y,  liis  lR•i^^^  ami  suortî'sois, 
as  iiiemliiT  ni'  int'iiiliiin  of  .sonu;  lirilixh  factoiy,  or  agent  or  aymts  for,  or  j'ait  ■ 
ner  (ir  partners  in,  any   l;ouse  or  coiiartnersliiji  ai  tiially  carryiiij;  on  tradein 
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is  rasllv  imswfinl,  tlmt  A  niimut  iissi^ru  uvi'i-  tlw  |ir(ipt'rtv  <>f 
H  \vitli<nil  )i  U'^nl  |»i(tcuiatiuii  t<»tliat  cHt'cL  Ami  wlirtlicr  Wi' 
r»>?isiil«'i-  tliis  as  ii  tratisfcr  i»r  cou  tract,  oi-  a^n-t'cmcnt  for 
tiiiiisFcr  of  |»ro}M'rty  iii  tlic  slii|t,  \vc  arc  ccuially  callcd  on  t(» 
ili'claïc  it  is  \oiil,  aiitl  tliat  thc  IMaintit!"  caiiiiot  rccovcr.  'l'Iu^ 
15  section  (Icclaics, '•  tliat  such  imlorHi'inciit  shall,  froiii  ati<l 
uftcr  tlic  first  <lay  of  .laimai-y,  I7!)5,  !»•  iiunic  in  tlic  inaïuicr 
and  foiMii  lifi'cinat'tcr  cxprcsscil.and  sliall  licsi^qiccl  \>y  tlic  pcr- 
s(in  or  pfrsons  transt'friin;,^  tlic  pro  .crty  of  tlic  said  sliip  or  vcs- 
scl,  Itv  sale,  or  contract,  or  a^rcciMcrt,  for  sale  tlicrcof,  or  l>y 
s(aiie  peison,  Icj^fally  antliorised  fer  '  iiat  pnrpose  liy  liini,  lier  or 
tlieiM,  and  a  copy  of  sncli  in<lo>-.seiiicnt  sliall  lie  delivcrcd  to 
tlie  persoii  oi"  pcrsoiiH  Icjfally  antliorised  for  tliat  jmr])ose  liy 
liiiii.  lier  or  tlicm,  and  a  copy  <if  sncli  indorseiiieiit  sliall  Ikî 
ilrlivercil  to  tlic  person  or  pcis<»ns  antliorised  to  iiiakc  rc^is- 
tiy,  ami  ^nvint  certiHcatcs  of  rc^'istry,  otlierwisc,  sncli  sale,  or 
contract,  or  a^ncciiicnt,  for  tlic  sale  tliei-cof,  sliall  lie  nttcriy  nul! 
and  \<»id,  toall  intcntsand  pnrposcs  wliatsoever."  I.ord  Kldon, 
in  Wandirunl  vs.  hii  rl.i  iitj/.i  Ksp.  Hep., 'iSli,  oliscrvcs,  tliat  tlic 
pojicv  of  tlic  Livcrpool  acts,  was  to  liavc  évidence  or  rcal 
propcrtv.  NoNV  liere,  tlic  Défendant  conld  liave  notliiii^  lait 
an  e(|iiitalilc  title,  wliicli,  nndci-  tlic  letter  and  spirit  of  tlicsc 
acts.  is  no  title  at  ail.  It  lias  Kccn  ni^rcd  tliat  tliis  was  a  sale 
fidiii  iieccssity,  and  tliat  tlie  formalitics  of  tlic  i'e^rist«'r  acts 
iiiiist,  fidiii  tlic  .sanie  cau.se,  lie  dispciised  witli.  Notliin^'  of 
tliat  kind  appears  on  tliis  spécial  verdict,  and,  lu'sidcs,  wlicre 
sales  in  a.  forei<;ii  ]»ort,  and  in  cxtrcnic  ncccssity,  Ic.ivc  Itccn 
saiictioncd,  it  lias  hcen  a  .sale  liy  tlic  niaster,  ami  iiot  liy  a 
person  assiiniin^i'  to  l)c  an  antliorised  a^ciit,  without  sliowin^ 
aiiy  docnnicnt  wliicli  «(ives  liini  tliat  powcr.  For,  ia  it  nioro 
ditlicnlt  to  answer  wliat  is  stated  liy  tlic  IMaintiff's  connsel, 
tliat  tlie  vessel  was  .sold  as  a  liull,  and  iiot  as  a  sliip,  for  tlic 
transaction   sliows  clearly.  tliat    tlie    l'iaintirt'  set  lier   np    to 

Hnnt  liriluiii  dp  I  ri  html  iU  llif  tiiiii;  wlii'ii  lie.  slic,  or  tlii'y  sliiill  f  riiii.sfer  sutli 
piiipiTty  in  iiiiy  sliip  or  vesNt-l,  so  tliat  un  iiidor.sfiiiL'iit  taiinot  hu  madi'  ininic- 
iliatfly,  nor  a  copy  of  miu'Ii  liill  of  saK-,  or  otlu'r  iii.st ruinent  in  writing,  lie  ile- 
livt'icil,  nor  an  l'iit ry  tlicirof  indorscil  on  tlie  oatli  or  atliilavit,  nor  h  ineinn- 
riiiiduiii  tli<  reof  inaile  in  tlie  liook  of  r cfiisteiM,  nor  notiee  of  tlie  «unie  giveii  to 
tlie  eoniniis.sioners  of  tlie  eii.stonis,  in  tli<^  iiianner  hefore  nieiitioneil,  tlie  siiino 
iiiay  lie  (loue  al  aiiy  tinie  witliin  ,si\  mont  lis  after  .siuli  tiaiisfer  sliall  liave  lieen 
Iliade,  ■>iid  tliat  witliin  ten  day.-*  after,  sueli  owiier  or  owners,  or  sonie  person 
le;.'ally  antliorised  foi-  tliat  piirpose  liy  liini,  lier,  or  tlieni,  sliall  arrive  in  tliJH 
kiiij:dom,  if  sueli  sliip  oi-  vessel  sliall  tlieii  lie  in  any  port  of  tliis  kingdoni  and 
if  mit.  tlien  witliin  ten  days  after  sucli  sliip  or  vessel  sliall  s<i  arrive,  an  iiidrtr- 
sèment  sliall  lie  inade  liy  tlie  owner  or  owners,  oi-  soine  jifison  legally  antlio- 
lised  fui-  tliat  puipose  l>y  liiin.  lier,  or  tliein,  and  a  copy  tlieroof  sliull  lie  deli- 
vered  in  niaiiner  liereinliefore  ment  ioned,  otiierw  ise  sm-li  liill  of  sale,  or  con- 
tract oi'  agreement  for  sale  tliereof,  sliall  lie  iitterly  inill  and  void,  to  ail  intenta 
and  |iiii)ioses  wliatsf)ever,  and  entry  tliereof  sliall  lie  iii<lor.sed,  and  ii  inenio» 
randiim  tliereof  made,  in  tlie  nianner  liereinliefore  directed. 
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pulilic  Hiilc,  t'or  tlif  purjM>H('s  nï  iiuvi^utinn  ;  ainl  W  it  wi-i-c 
(•<)iii|H't«'iit  t<)  ilisiHtsc  of  Hliips,  UN  lnills  «ip  wn'C'ks,  witliniit 
^'iviii^  aiiy  otlicr  titlf  tlmn  |i<i.sH(HHiiiii,  I  fcar  tlic  ]i()|icy  aixl 
|»laiiM'st  |)r(»visii>iis  ut"  tin-  rc^'istvr  acts  wniild  lie  ilirrulcil.  1 
niM  on  tln'  wlidlr,  ut"  o|)ini()ii,  tliat  tlif  sliip  iicvt'r  was  lrj;ally 

tnuisft'rrcil,  ami   tliat.  nf  cian'Hi-,  jii()^inciit  imist   I iitiii<l 

ii|)  l'ur  tlif  Dfffiiiliiiit.  il'i/l'f,  I».  »i;{.) 


OBLIGATION. 

CorUT  <»K  KlN(i's  I5kN(  11,  (^)u.1mc,  -jOtli  Kil.niaiy,  l><IO. 

Oaki.KV,  a^'aiiiHt  M(»|{ltu<iil  ami  Dinn. 

Ililil  :  'l'Iiiit,  wlu'i'c'  u  lliird  iuthoii  imiiniHCK  tu  «iim  uCtiu'  |iarti»'.s  t<i  a 
niiitnict,  lliat  lif  w  ill  assniiic  it,  tliat  |ir(iiiii.s(>  caii  unis  lie  liiiiiliii;.'  ii|m>ii 
liiiM  as  t(i  tlic  |Kjrsi>ii  tu  wliiiiii  IIm'  |injiiiHc  \sns  inailc  ;  and  a  nmtraK 
t(i  (Iclivcr  to  certain  |k'ihi>i\s,  diiriiin  a  (i.vcd  |i<'iiiid,  ail  tlic  malt  tliat 
tliev  iiiay  recuire  l'ur  I  licir  hrcwcrv ,  can  niiiv  hc  |piIldill^^  as  Iniij;  as 
niait  niay  Ixt  rc(|iiircd  fm-  thc  lircwcry,  and,  tiicrclnic,  tlic  insnlvcncy  nf 
siicli  jicrsnns,  and  tlicir  ccasin^;  In  cniplny  tlic  lucwcry,  tcnninatcs  tlic 
contract,  and  nu  damai^cs  can  lie  claiincil,  iipun  tlic;xriinnd  ni"  snli.sc- 
(jiUMit  niiu-i>crtiirniani'c.  (I  i 

Ail  airft't'iiiciit  was  fiitcicd  iiito  liv  thc  IMaiiitiH  aiiil  Hoiicit 
Lester,  ami  Holieit  M<>n'i)j;li,  nicicliaiits  aiid  copaftm'rs,  ninlei- 
tlie  tinn  (if  Lestera:  Moiioj^li,  ini  tin-  •27tli  ol"  .laiiuaiy,  |S()7, 
at  (^iltdicf,  liy  wliicli  it  was  coxciiaiited,  liy  ami  lietweeii  tlieiii. 


tlmt 


OakI 


»'.V 


■iIkiiiI 


il    ami  woiilil  iiiake  am 


I   .lel 


ivei 


to  tli 


Cape  ])iaimiiid  lncwcry,  at  (^Uelici',  siicli  (|iiaiitity  of  jiale 
ami  lii'Mwii  malt  iVdiii  liaili-w  as  I^estcf  À:  Moiroidi  iiii<dit 
fciillifc,  (hlliiiu;  tlie  t<'liii  (d'  ti\t'  yeais,  wliidl  Weic  to  ftHil- 
iiu'iu'c  outil»'  Istol"  Octolifi',  l!S07,  thcy,  Lester  &  Moiiooli, 
timiiiiir  liiin  witli  ail  iiiaiimT  ol"  iiiaterials  tiecessarv  For  tlie 
iiiakiiiu-  oj'  tlie  malt,  sa\e  ami  except  laliotir  wliieli  was  to  l;»- 
t'oiiixl  liy  Oakiey,  t'or  wliicli  lie  slioidd  reeeive  tliree  peiice 
per  Wiiieliester  Imsliel,  at'ter  tlie  delivery  ot"  tlie  malt  ill  a 
gu(Kl  .state  t'or  liiewing,  and,  t'or  tlie    t'aitlit'iil   perforniaiice  ol' 

th  

)tli 


is   air 


reeiiieiit,    tlie    ]iarties    loiiiid    tlieiiislves,   eacli    to   tlie 


otiu'r,  111  tlie  pénal  siiiii  ol 


t;:i(»o. 


.Sulise(|neiit  to  tliis  a;ireeliiflit,  Messrs.  Lester  iV  Moilii^ll 
liecaiiie  iiisolveiit,  and,  t'ioiii  tlic  iiiiddlc  of  Scpteliilicr,  ISOH, 
ceiiHcd  to  ciiiploy  ()akleyas  maltstcr,  ot' tlie  ( 'apc  Diamond 
lirewery,  aliout  wliieli  timc,  al.so,  Lester  di<'il,  and  Morrocli 
was  apoiiite<|  curator  to  liis  \aeaiit  estatc. 

For  tlie  uoii-jM'rfoniiance  of  tliis  eontrnct,  tlie  pre.seiit  action 
was  liioiiclit,  liy  ()aklcv  iicainsl  Monooli.  as  wcll  in  In's  own 
naine  as  in  liis  (piality  ot' curator  to  tlie  estate  ot'  liis  dec'ea.sed 


(1)  V.  ail.  lO-JOC.  C. 
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tliollt 

V  iiiul 

t.Ml.       I 

(•irnlU 

lltlTCM 


H 10. 


tu'H  t<>  a 

cMiitiaft 
iill  timt 
liiii);  as 
vi'nt'V  "f 
lati's  lin' 
il"  hulwt'- 


s,  uinlcr 
V.    IN07, 

Il  llifiii, 
•r  to  tlif 

ut"  |ialt' 
iiii;,flit 

ti)  idiii- 

for  thf 

»s  t<)  lit' 

•    jifiiei' 
ait   in  il 

liUU't'  (»l 

to   tlie 

Moriiirli 

H'V,  l.SO.S, 

)iiiiiion(l 

MoiTugh 

lit  iU'tion 
liis  own 
ilfC'i'îist'd 


piirtiuT,  iiml  aj,'iiiist  Duiin,  wli»  li  i  I  ln'i*  tm  •  tin*  nhIc  |»i-.»- 
itriftoi' uf  tlic  ('ii|M'  |)iiiiiiiiiii|  lirt'WiTy,  for  tli«'  nrovrry  <»t' 
tlii' sti|iiiliifi''l  |i 'iiilty.  iiii"!  iiJsM  fur  II  fiirtli'-r  s'iiii  uf  t'W) 
•  l'iiii  i/i'-i.  Il',  Dimii,  Il  iviii^',  lis  iillc;;.' I  in  tir-  ili-cliir.itiuii, 
ii-isiini -il  an  I  t  ik -n  ii|»  »n  liiins.'lf  th  •  niiiil  cuntnict,  iumI 
uinli-rtiikcn  t  •  «lu  iiiiil  p 'rfurni  ail  tliit  L -Hti-r  kV  Murni;;li 
wcrt-  tln-rt-liy  liuuinl  t'i  <lu  an'l  pi-rlurni. 

'l'u  tliis  m-tiuii,  tlif  hi-riinlaiitM  scvcrully  tilcd  a  <lt''f«'iis*'  au 
fuinls  fil  fait,  ami,  ut  thi'  i'ii(|ii<Hi>,  in  iiiMitiuii  tu  tlif  fiictH 
lirfuic  statfij.  it  )i|i[)faitil  tliat  tin-  as.iini|»tiuii  uf  tlic  cuntriict, 
uji  tlii'  part  uf  hiiiiii.  if  aiiy  siicli  liail  lakcii  place,  tu  tlif 
(•xti'iit  iillr;,ft'<l  in  tlic  ilfclaratiifii,  rt-stcil  sulcly  un  a  vrilial 
piuiiiisc.  iiia<lf  liy  hunn  tu  Muiruu;li,  in  a  cuiivcisatiuii  wliicli 
tuuk  place  lictwccii  tlii'iii,  tu  wliicli  ()aklcy  was  iiut  a  party. 

Skwki.I,.,  Cil.  .1:  Tlic  iictiun  isu^iinst  Murru^fji.as  mic  uf  tlic 
uiij,'iiial  cuiitractin;,'  p.irtics,  ainl  tlic  rcprcsciitatixc  uf  tlic 
utlicr  (  Lester),  ami  a;fainst  Diinii,  as  assignée  uf  tlw  cuiitract. 
It  is  a  cuiitract  synalla^nnatiipic  {dv  rcciprucal),  liy  w  liicli 
(  )akley  eii<,fai,'cs,  ••  tu  iiiiilt  siicli  «piantitics  uf  liaricy,  us  Ijcstcr 
\'  .Murru;,'li  iiiay  rc<|iiire,  frum  tiiiic  tu  tinie,  (liiiinj,'  tlie  terni 
uf  tivc  ycars,"  in  cuiisideratiun  uf  wliidi  Muiiu^fli,  fur  liiinscll 
ami  I.,ester,  nmicrtakes  "  tu  fiirnisli  ail  tlie  iiiatcrials  for 
iiiakiiin;  tlie  said  malt,  ami  tu  pay  liim  tliree  pence  per  lnislicl." 
Ami  tu  tlic  ])eifuniiance  uf  thèse  en;^M;fenients,  cacli  party 
l'imls  liiiiisclf  tu  tlic  utlicr  in  tlie  penalty  uf  C-SOO. 

Witli  respect  tu  Duiin,  tlicrc  is  m»  eviilciK-c  tliat  lie  pruiiii- 
,sci|  at  ail  tu  nssiinic  tlic  cuntrnct,  if  lie  diil  prunii.sc,  it  was  to 
Muiruidi,  I lut  tu  Oaklcv,  ami,  tlicrcfurc,  if  anv  iictiuii  lies,  it 
iiiust  l»c  liv  Murruc-li  acfaiiist  hiinn,  fur  rcfiisiiiir  tu  iMifuriii 
tlie  cuntiMct  as  lie  pruinised.  Nu  action  caii  lie,  fur  ()aklcy 
ai^aiiist  Diiiin,  liccause  lu-  (Oakicy)  was  iiut  a  party  tu  tlic 
cuiitract,  as  tu  Diiiin.  'l'Iiis  is  évident,  licmusc  Duiin  liad  nu 
iiii'aiis  uf  coiiipellin;^'  perluiiiiiincc  frum  ()akli'y,  and,  cunsc- 
i|iieiitly,  ()akley  caii  lia\c  nuiie  tu  cumpcl  Diinii  tu  perfoin  tlic 
coiitract,  ami  lie  caiinut,  tlierel'urc,  siippurt  an  actiun  \\iv  tlic 
penalty  fur  nup-pcrformance. 

As  tu  Murro^li,  tlie  (piestiun  is  tliis,  is  tlicrc  évidence  tu 
sliow  tli.it  Lester  vV  Moiiueli  lia\c  rcipjircil  aiiy,  and  wliat 
iiuantity,  uf  liarley  tu  lie  malted  '  And,  adiiiittiii^' tliat,  liy 
fit/ii irrd  wc  iiiust  uildcrst.-iiid  "  rc(piirci|  fur  tlu-  Brewcry," 
tlicrc  is  nu  cvidcnce  tliat  aiiy  was  itMpiircd  :  tlic  sole  tcstiniu- 
iiy,  un  this  point,  is  Murruf^li  s  answer  tu  tlic  ôtli  intcrru^ii- 
tury  on  y""//,s'  ri  art irlis.  in  wliicli  lie  says  "tliat  tlic  insolvcncy 
uf  Lester  \r  Mui  ruuli  prcvcnt<'d  thciii  frum  cuiitinnin^f  tu 
cinploy  (Jeor^rc  Oakley,  frum  Scptcmitcr,  IcSOS,  tu  tlie  cu<l  uf 
tlie  cuiitract,  wliicli  clearly  im|)lies  tliat  noue  was  re(piircd. 
rpon  tlicsc  ifi'uuiids,  tlic  actiun,  as  tu  liutli,  miist  Le  dismisscd. 
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UAITOKT.S  JUDICIAIKES   UKVISKS 


Kerh,  J:  As  it  respects  the  Défendant  MoiTogh,  tliis  is  un 
action  of  covenant,  ainl,  as  it  icf^anls  Dniin,  an  action  of 
assunipsit.  1  do  not  sec  liow  an  actitm  can  lie  ni!iintaine<l 
agaiiist  the  Défendant  J)nnn,  on  an  arfreenient  to  wliieh  he  is 
no  party.  Tliere  is  no  privity  of  contract  hctween  tlie  Flaintitt" 
and  liim,  and,  of  course,  tliere  eau  1m'  no  jud^-nieiit  ri'n<lei'e(l 
a<fainst  hini. 

Witli  icsptH't  to  the  Défendant  Mori'oiili,  tlie  eonti'uet 
between  the  Plaintitt"  and  Lester  At  Moi'roi,di  inust  ht' 
construcd  accordini;'  to  its  spiiit.  \o\v,  wliat  was  thi' 
intention  of  thèse  parties:*  It  was  tiiat  so  lon^-  as  Lester  & 
Morroffh  shonid  carry  on  the  hrewery,  at  Ca])e  Diamond,  Jie 
Plnintitf  should  "  niake  sneli  (piantity  of  ])ale  and  ln'own  malt, 
from  harley  "  as  they  slionM  find  neeessaiy  for  l)re\vini(. 
But  the  insolvency  of  Lestei"  Si  Morro^h,  in  Sejitendier, 
IcSOS,  and  the  sulisei|Uent  sale  of  the  hrewery  i-endeied  it  no 
longer  neeessary  for  their  eoneerns  to  liave  malt  made,  aiid 
put  an  end  to  tlie  c(jntract  hctween  the  parties.   {PijLr,  p.  74.) 


HABEAS  CORPUS.    HEHBER  OF  THE  LEGISLATIVE  ASSEMBLT.- 

PRTVILEGE. 

('OURT  <)K  KlN(i's  BeNcH,  (^Uehec,   1  7th  April,   l!SlO. 
Ll  the  case  of  PlElîKE  BeDAUD. 

//(/(/  .•  Tliiit  on  il  uiolinii  fur  :i  writ  of  lialx'us  corpus,  ti>  proiliii'c  tlic 
bddy  (if  il  persoii  in  ctistody  (nnder  il  Wiirriint  iVinii  tlircf  nicmlK'r.s  <if 
tlit^  Executive  Cntincil  for  "  trciisoniililc  priictici's  ")  fciundcd  upon  his 
"  priviloijo  "  ii.s  il  incinlicr  (li'tlit»  I'r(i\iiiciiil  l'iirliioneiit,  two  |(iipt'rs 
j)iirportin|i  to  lie  two  iiidonturcs  nf  clcctinn  prodiiccd  in  support  of  tlic 
motion,  iirc  not  snlliciiM't  (évidence  of  liis  l)fini:  siicli  uieinhcr,  lo  l'iitiilc 
idii)  to  the  bciK'tit  of  the  writ.  (1) 

Tiiiit  il  incndx'r  of  the  l'rovinciiil  l'iirliiunrnt,  iicld  iit  «.^nclpcc,  tlic 
jiliice  wlicrc  lu>  is  residi'nt,  iirreslcd  (ML'lu'i'cn  diiys  iifter  its  dissolution, 
ibr  "  treii.soniihiH  priicticcs,  "  iind,  dnrin.!.;-  his  conlinenicnt,  tdt'ctcd  ii 
inemher  of;i  \u\\\  l'iii'Miiin.'iit,  is  not  cntitlcd  lo  piivilcjre  froin  snch 
iirrest,  b\'  reiison  of  lus  t'icction  to  eitliiM-  l'iiriiiinicnt. 


(I)  L»' stiitui  ]H()\  iin'iid  <hi  iJ.i.s-Ciuiiulii  de  IS(I7,  47  (icu.  111. cli.  \vi  d/'crc- 
tiiit,  tlims  lu  si'f.  14,  ipi'iuissitot  c|ii"inif  cloilimi  scritit  ilosc,  rollicicr  ruporti-ur 
pciiir  tcUi!  clocliun  lii  ))n>cliiin»'riut  iiiinicilliitonuMit  ;'i  liiiutc  et  iiitcUiuihli'  voix 
iiiix  l'k^cti'urs  l;ï  et  iilors  ))rtVsi'iits,  ot  cxcoutcniit  iiiissilot,  sons  joins  seings  et 
seuiiux,  un  lU'te  d'indentnre  entre  lui  et  la  |)ers()nne  ouïes  personnes  élues, 
en  lu  présence  de  trois  électeui's  iiu  moins,  diins  l;i  forme  n"  (i  de  lu  •_,'<hde 
■mnexée  il  cet  iicte,  ime  piirtie  ilu(|ni'l  iicte  devait  être  délivrée  i'i  l'instiint  à 
lu  pei-somu'  iiinsi  élue  ou  il  son  repiéseiitiint,  et  une  nuire  piutie,  iivec  le  liref 
d'élection,  ileviiit  être  triinsmise  siins  délai  pur  le  dit  odicieriiipporleur  iiu 
grellii'r  de  lu  ('our<imie  en  cliiincelleiie. 

Cette  forme  d'iicte  d'indentui'e  étiiit  en  ces  termes  ; 

Cet  iicte  fiiit  le  jour  de  diins  l'iinnée  de  Notre 

Seigneur  mil  huit  cent  et  diin-i  lu  .imiée  du  règne 

de    notre    soiiveriiin   seigneur    (leorge   Trois,    pur    l:i   giftce   île    Dieu,    roi    du 
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A.  SriAltr  iiiovctl  t'i.r  !i  writ  uf  luibuaa  ct)r[)U,s,  duvctcd  to 
tlii'  kwpcr  of  the  eoiiuiion  ^foal  oF  the  district  of  Québec,  to 
]»i()duc'c  tilt' liody  of  l'iciTc  Hcilnrd,  rcturiiiiMc  withiii  foiiiteen 
•'  vs,  iind  Hlt'd  tlie  t'ollowiii^  dociiiiu'iits,  in  support  ot"  liis 
appliciition  : — Ist  A  notifc  oF  motion  to  tlie  nttorney  «reiu'- 
r.il,  datcd  the  day  previous;  2iid  Tlw  t'oIlo\vinM-  ci'ititicil 
copy  of  l'oiimiitineiit  :  — "'  Province  of  ]jo\vei-  Canada  to 
wit:    — 'To  the  keeper  of  the  eoiiunon  f^oal  (.f  Québec. 

"  \Vherea.s  Pierre  Bechird,  of  (^ueliec,  Itarrister  at  hiw, 
stands  (•l!ai'<;ed,  before  us.  upon  oatli,  with  treasonabU'  ])rac- 
tiees.  thèse  are,  therefore,  in  His  Majesty's  naine,  to  reipiire 
and  couunand  vou  to  receive  the  l)odv'  of  the  said  Pierre  Be- 
dard  into  your  custody,  in  the  couiniou  <,'oal  of  this  district, 
ami  hiiii  safely  there  to  keep  and  (K'taiii,  until  hc  shall  thence 
lie  (h'iivered,  in  due  course  of  hiw. 

"  (Jiveii  ini(h'r  the  liamls  and  seals  of  us,  'l'iioinas  Dunii, 
François  Babv  and  John  Vounijf,  tliree  of  His  Nbijestv's 
Kxe' utive  CouiR'il,  of  and  for  tlie  said  province  at  the  eity 
of  Québec,  in  the  said  i)roviuce,  this  li)th  ihiy  of  Mardi.  I.SIO, 
in  the  ôOth  year  of  His  Majesty's  reio;ii. 

(Si^iied)  "Tho.s.  Dunn,"  '"F.  Haby,"  "John  Voun<,f." 
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:î.iI  The  QiwJx'r  GdZftti',  coiitaiiiing  tlie  prorof^atioii  of  the 
l'rctvincial  Parliaiuent,  by  His  Excelleiiey  Sir  James  Heiii'y 
( 'rai^,  then  fj^ovenior-iu-chief,  etc.,  on  Nb)nday,  the  'ilith 
F'.'l)ruary,  ISIO. 

4th  'riie  Quchi'c  (ùizelte,  containin<j;  proclamation,  datetl 
Ist  Mardi,  liSlO,  dissolvinu'  the  l'rovincial  Parliaiuent,  and 
calliiii'  a  new  Parliaiuent,  writs  to  bear  test  the  l"2tli  Mardi. 
l.slO,  and  to  be  returnahle  on  Siiturday,  the  2lstday  of  April 
rnllowinif,  for  v'Very  i)lace  but  (îaspé. 

Ki)yiniiiiuUiii  (le  la  (Iraiiih  -  linlaijuc  et  d'Irlandi-,  il6fens(!iii'  du  la  foi, 
iti-..  uiitie  ofii(jiui-ra])|)()ituiir  «lu 

rniiiti' (('iti' ou    lioui'g)  «lu  (liili«   lu   provincu  «lu    Hasit 'anailu, 

il'iiiir  |)art,  l't  A,  H,  ('.  I),  «l'autru  paît.  tt''iiioij.{iu' (|Uu.  t'oiifoniu'iiiuiit  à  r«)i- 
iliu  lie  Sa  Ml  juHtt',  un  dalu  du  jour  «lu  tul   mois  «luniiur  (ou  |il(''- 

xut  I  ajiri'.s  (|Uu  la  proclamât  i«)n  un  a  t''t«''  taitu  uonfoiinciiuiit  à  la  loi.  nou.s 
Us  ilits  A,  15.  (,'.  I),  otc,  t'iuuteur.s  du  «lit  «'omtt' (uit«''  «m  Ijoui-g),  à  tul  lieu 
diiiis  lu  dit  coniti'  (titi'  ou  liouig),  111  jiluinu  assuinl)lùe,  av«)iis  choisi  F.  (i., 
iiiiiuiiu  iiiunduu  «)U  momluu.s  ])our  suivir  |)our  le  dit  comti'  (cité  ou  bourg) 
dans  l'asaunihh'u  «le  cette  j)r«)vince  i|ui  .suia  tenue  le  jour  du 

piiuliain.  à  (,hiuliuc  ;  Kt  par  ces  piésuntes  av«Mis  il«)mu'"  et  ilonnons  au  dit  F.  (i. 
ainplu  ut  sutlisant  pouv«iir  pour  u«ius  et  lus  c«)mmuues  «lu  dit  comtt''  (citt''  ou 
liim:;,')  distinelument  diî  nous,  «lu  faire  et  contieiitii'  à  lullus  inatii'ies  et  cli«)8e8 
<|iii,  dans  la  «lite  assumhU'e,  |)ar  le  conseil  c«)mmuu  du  la  dite  pi«)vince,  seront 
oriloniu'es  pai-  la  faveui'  de  Dieu.  Ku  tt'inoignage  de  «juoi,  chacune  «lus  dites 
paitius  a  r«''cipr«)«juenient  apposé  son  seing  et  sceau  à  ces  ])iésentus,  lus  jour  et 
an  susdits. 

\'.  art.  l'2(17  (,'.  (J.,  et  art.  I'i4  à  l.'i')  inclusivement  des  StaJulu  n'/oiuhis  ih. 
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KAI'POKTS   .HDICIAIKES    REVlSÉiS 


Tjth  An  iii.Iciitun-,  «lattMl  2.')tli  OctulM-)',  IMOO.  l>y  wliicli  it 
!i]ipt'iin'(|  tliat  l'ici'i'c  IjtMliird  wus  rcttirncil  us  niriiilM'i'  ol"  tlie 
Provincial  Pailiamcnt  for  tlio  lowcr  town  oi'  C^iu'Ih'C. 

(itli  An  in<Icntiin',  datcil  Mardi  27tli,  l.SlO,  liy  wliieli  it 
appcarcd  tliat  tlu'  said  l'ici'rt'  Heilard  was  rfturm'cl  as  a  nuMii- 
Itcr  foi-  tlie  county  of  Surrey. 

A.  Stuart,  in  support  of  tlic  motion,  said,  tliat  tliis  appli- 
cation was  rrroundcii  ujion  tlic  ]iroviso  of  the  Provincial  Act, 
4:^  (Jco.  III,  cil.  I,  s.  (),  wliicli  providt's,  "tliat  iiotliiiiii-  in  tliat 
act  should  extend,  or  lie  constnicil  to  cxtcnd  to  invalidât»'  or 
l'cstrain  tlic  lawful  l'iijlits  and  ])rivil('<»-('s  of  citlici'  lu'ancli  of 
thc  Proxincial  Parliaincnt  in  this  ja'ovincc,"  and  tliat  thc 
(p)estion  suliiuittcd  to  thc  court  was,  wlictho"  this  ])roviso 
cniliracc*!  tlic  jn-cscnt  case  :*  and  wliethcr  it  docs  not  dcstroy 
tlic  force  of  tlic  4tli  clause,  (  1  ) 


i 


.# 


•^'■i^ 


(1)  Cv  .statut  (k-  IMO.'j,  VA  (Juo.  III,  cli.  I,  vM  iiititnli'-  :  ".\ct('  ikhii-  la  iiiuil- 
louru  pivsei-vatioii  ilu  gouvcriiuiuciit  dv  Sa  Majfstt\  tel  (|iril  est  licurciisciiu'iit 
(■'talili  i)ar  la  loi  nu  l'L'tto  province  "",  et  il  a  ité  .saiietii)iiiié  le  I  I  aofit  |SC.'{.  11 
contient  les  (li.s])(i.sitions  suivanteM  : 

"  \'ii  ([iiil  est  iiéees.saii'e  île  garantir  et  ])iéserver  les  bons  et  loyaux  .sujets 
(le  Sa  Maje.sté  en  cettc^  proviuee  ilu  Bas-Canada,  contre  tout  attentat  traître 
(lui  pouiiait  être  formé  pour  renverser  les  lois  existantes,  et  la  constitution 
«le  la  ilite  province,  et  pour  introiluire  le  systénii^  horrible  de  l'anarchie  et  cle 
la  confusion  ipii  a  si  fatalement  i)rt'valu  en  France  ;  alin  ilone  de  mitnix  pre- 
ser\er  le  gouvernement  de  Sa  Majesté,  et  d'assurer  la  (laix,  la  constitution, 
les  lois  et  les  liliertés  de  la  dite  ])rovince  ;  (|u'il  soit  statué,  i^t  il  est  par  le 
pré'sent  statué,  (pie  toute  ])ersoniit;  ou  ]jersoimes  (pii  sont  ou  seront  en  prison 
dans  cette  province  du  Bas-l'anada,  au  jour  au(|nel  cet  acte  recevra  la 
sanction  royale  de  Sa  Majesté,  ou  après  ce  terme,  sur  un  wari'ant  on  ordre 
du  Conseil  Kxé'cntif  de  .Sa  dite  Majesti'  di'  et  pour  la  dite  province,  signé  |)ar 
trois  metidires  du  dit  Conseil  Kxécutif,  ])oiir  haute  tiahisoii,  rei'ellement  de 
haute  traliison,  soupçon  de  haute  trahison  ou  pour  pratiipies  traîtresses, 
pourront  être  détenues  sous  sauvegarde,  sous  caution  ou  cautionnement 
durant  la  continuation  du  pressent  acte  ;  et  (pie  pour  et  dui'ant  la  continua- 
tion lie  cet  a(!te,  aucune  cour  ou  cours,  juge  ou  jugi's.  magistrat  ou  magis- 
ti'als  de  la  paix  ne  recevront  à  caution  on  ne  feront  h^  procès  d'aucune  telle 
)iersonne  ou  pci'somu's  ainsi  counnises.  sans  nu  waiiant  o\i  ordie  à  cet  ell'et 
du  dit  Conseil  Kxécutif  de  Sa  .Majesté,  signi'  de  trois  nuimhres  du  dit  Conseil 
l'ixéeulif,  nonohstant  toute  loi,  statut,  acte  ou  ordonnance  à  ce  contraire. 

II.  hit  ipi'il  soil  de  plus  statué' (|Ue  jioiir  et  dînant  la  continuation  de  cet 
acte,  il  ne  sera  loisilde  à  aucun  juge  ou  juges  à  paix  dans  <ette  province, 
on  dans  aucun  di  -triet  ou  |)artie  d'ieelle,  de  eautiomier  ou  admettre  à  caution 
aucune  |)ersoune  ou  |)ersonnes  ;iceusées  du  crime  de  haute  trnhisou.  ou  leeel- 
lement  de  haut»;  traliison,  ou  soupçon  de  haute  trahison,  ou  de  |)ratiipies 
t  rail  re.sses,  nonolislant  toute  loi    statut  on  ordoii    aiicc  à  ce  conlrairc. 

III.  Kt  i|u'il  soit  di^  plus  statué' que  pour  et  durant  la  continuation  de  cet 
acte,  dans  tons  et  cliai|ue  cas  où  ihnnande  sera  faite  du  writ  iVImluris  cdr/iiis 
de  Sa  Majesté,  à  aucune  cour  ou  cmirs,  jiigt!  ou  juges  dans  cette  ju-ovince, 
ou  dans  aucun  district  ou  partie  d'ieelle,  par  aucune  ])er.soniu'  ou  personnes 
(pli  sont  ou  seront  en  })iison  dans  cette  ])rovince,  au  joui'  auipiel  cet  acte 
recevra  la  sanction  royale  de  .Sa  Majesté,  ou  après  ce  terme,  accusées  de 
haute  trahison,  recellenient  de  haute  tiahison,  sou|)çon  de  haute  trahison 
ou  de  pratiipies  traîtresses,  tel  writ  iV/itiliirix  rar/iiis  (s'il  est  ,;ccorilé  par  telle 
cour  ou  lours,  juge  ou  juges)  ne  sera  ])oint  fait  retournalile  dans  moins  de 
<piator/e  jours  à  compter  du  joui' ampiel  tel  uiit  iV/itiliKi.':  cnr/iiis  sera  ain.'*i 
accordé'  ;  et  dans  tous  et  chaipie  tels  cas,  il  sera  du  devoir  de  tels  cour  ou 
cours,  juge  ou  juges,  et  de  tous  et  du  chaeuii   d'eux,  ut  ils  sont  par  le  présent 
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par  le  pr(''seiit 


Tlu-  Hdusc  ot'  i\ss('iiilily  inust,  of  iicccssity,  liaxi-  tlmsc  ]iri\  i- 
Ico-fs  wliic'li  iuv  csscntial  t;«  its  vcrv  c.xistciii'i'.  To  usccitaiii 
wliat  tlio.so  |)iivili(fc.s  air,  wc  iiiu.st  look  to  thc  Hou.se  of  Coiii- 
iiioii.s  in  Eiiiflaml,  wlicic  tlic  ai)i)lifaiit  wotild  timlouliti'iUy 
hâve  Itufii  i_'iititlt'(l  to  liis  privfli^'f.  Parlianiriitary  pvivilt-iri', 
ji,s  to  the  freedoni  froin  nnvst,  iiot  only  ('xi,st.s  duriii^f  tin-  ae- 
tnal  sittini'  ot'  Parlianiciit,  luit  cxtcnds  to  t'ortv  dav.s  at'ti-r  a 
di.s.sohition.  ThiTt'  aie  Imt  tliivc  ca.ses  to  wliicli  it  docs  iiot 
cxtt'iid,  trcason,  feloiiy,  and  an  actual  lin^ach  of  tlu'  [«-ac»'. 
'Ihc  fhai<;i'  a^ain.st  tho  a])plicant  eonii'.s  undcr  neitlicrof  tlicsc 
ilfsci'iptions.  ■' 'rn'asonal>l('  ]»ractict's  "  arc  not  trcason:  tlicy 
posscss,  indccd  .sduic  ol'  tlic  (|ualitic.s  oF  trcason,  luit  arc  cnti- 
rclv  dcstitiite  ot'  otlier  csscntial  (pialitics  ncccssary  to  consti- 
tutc  trcason.  As  for  cxamplc,  in  tlic  case  of  Sydney,  aiiiontf 
wliose  privatc  papcrs  werc  fonnd  soinc  writinifs  (»f  a  trca.sn- 
iialilc  tcndcncy  ;  Imt  tlicy  liad  ncitlicr  bcen  pnhlislied,  nordid 
aiiy  iiitciitioii  of  jmlilisliino-  tliein  appcai'.  So  also,  in  tlic  case 
of  a  i)ers()ii  ])rcparino'  to  iiiakc  coiiuiiiinicatioiis  to  tlic  Kin(;'s 
ciicinies,  withoiit  havin^'  takcn  any  steps  to  cai'ry  liis  inten- 
tion iiito  ert'cct.  In  liotli  cases  will  he  found  "trcasonal»le  piac- 
t'ccs,"  lait  in  hoth,  the  ovcrt  act,  al  isoIntel  v  c.s.se!itial  to  cous- 
titiitc  trcason  is  wantino;.  "'rreasonalile  practiecs"  are  cer- 
tainly  not  fclony,  nor  do  thcy  anioiint  to  an  aetual  lircach  of 
tlic  peacc.  'i'iiis  is  a  coniiiiitincnt  for  "treasonalde  ]ii'acticcs," 
aii'i  eoiiiiiiitnieiits  nnist  at  ail  tiiiics  lie  coiisti'Hc(l  strictly.  Tlic 
oft'i-nce  cannot  l>e  constnictive,  it  iiuist  Itc  an  actiial  lircach  of 
tlic  {(cacc.  The  charo-i',  thercforc,  not  coniino- nndcr  any  <>f  the 
thrcc  exceptions,  tlu;   applicant  oiio^ht  not  to  lie  liaii'cd  df  lus 

re(|uis  toutes  fois  et  du  inoinent  (|ue  telle  demande  pour  t(d  wi'it  iVhdhiiui 
(■(iriiii.t  leur  sera  lespectivemeiit  faite,  de  donner  avis  et  information  d'iicile 
par  l'crit,  eiisemlile  a\  ec  copies  de  telle  demande  et  de  la  d(''claration  ou  des 
di'claiatioiis  sous  serment,  et  des  autres  papiers  sur  les(|uels  telle  demande 
sera  fondi'-e,  au  i;iiuveiueur,  lieutenaiit-y;ouvernt'ur  ou  à  la  pei'soniie  ayant 
l'administration  du  gouvernement  pour  le  terme  d'alors. 

I\'.  Pourvu  toujours,  et  (|u'il  .soit  statm'',  (pie  t(d  \\v'\t  à'haliKis  lor/iiis  ou 
le  lM''n(''Hce  d'icelui  ne  sera  point  alloui''  ])ar  telle  cour  ou  cours,  juge  ou 
juges  à  aucune  autre  peisoiine  ou  personnes  (U'tenues  en  prison  au  terme  de 
sa  ou  de  leur  demande  pour  tel  writ  tVhnliinx  CDr/ni.i,  en  vertu  de  tel  war- 
iMiit  ou  ordre  du  dit  l'onsuil  K.xi'cutif  de  Sa  Majesti'  comme  susdit,  pour 
telles  causes  comme  susdit,  ou  aucuiu's  d'elles  ;  et  (pie  dans  tous  et  cliaipie 
cas  où  tel  urit  tVlitilmix  cor/ins  sera  accord('',  aucime  cour  on  cours,  juge  ou 
juges  ne  cautionneront  ou  n'admettront  à  eautioii  la  jier.sonne  ou  les  per- 
sonnes à  (pii  tel  writ  tVhdhiax  riii-/iii-i  stMii  accorde,  si,  par  le  retour  fait  de 
tel  «rit  iVlinlh  as  nir/iii'<,  apr(''s  Texiiiration  de  (piator/.e  jours,  ii  c(im|iteT'  du 
jour  aui|uel  tt'i  writ  tVhrilnai  ror/niM  est  ainsi  accord('',  il  parait  (pie  telle  per- 
sonne ou  personnes  soient  alors  ih'tenues  en  jirison,  en  vertu  de  tel  warrant 
ou  ordre  du  dit  Conseil  Kxi'cntif  de  Sa  Majestt''  conr.ne  susdit,  pour  telles 
causes  comme  susdit  ou  (pielipi'une  d'elles,  noiiolistanl  toute  loi,  statut, 
acte  ou  ordonnance  à  ce  contraire. 

\  1.  Pourvu  toujours,  et  (pi'il  soit  statiK',  «pie  rien  en  cet  acte  «'«'■tendra  et 
ne  scia  ceiisi'-  s'iHeiidre  h  g(''ner  et  restraindre  les  justes  droits  et  pi'ivilège» 
li'gaux  d'aucune  liranclie  du  piirlcnicnt  provincial  en  cette  province. 
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j .    ^     'l'Iit'  case  of  Wilki's  is  iii  point,  wlio  wasun-csU'il  for 

liaviii^'  ])ulili.sli('(l  an  infaiiious  and  si-ilitions  lilit-l.  (1)  Ht'  was 
liroui-lit  lit'f(»)-(' tlu' CoiU't  of  C'oiunion  IMcas  liva  wi'it  of  lialicas 
(•(>r])us,  and  clainicd  tilt'  ])i'ivilt'tr('  of  l'arlianicnt  :  Ijord  cliicf 
ju.stifc  PiatU'  (altfiwards  Kai'l  C'anulcn)  was  ot"  opinion  tliat 
lie  was  cntitlcd  to  lus  dist-liar^c,  and  <!isc'haii;ed  liiin.  Tpon 
tlii'  point  of  piiviK'<;(',  tlic  applic.int  clainis  as  wcll  npon  tlic 
^^i-ound  ol"  liavinir  hct-n  a  na'ndit'i-  oF  tlif  lati',  as  oi"  liavin»;- 
l»L'('n  (ilt'cted  a  nii'nihei'  of  tlu:  new  Farlianieiit.  (2) 

The  ATToiiNKV  (iK\KKAL(rnia('k(')  t'<»iitra.  Hcforc  tlif  coun- 
st'l  fol'  thc  applicant  can  avail  liinisidf  of  tlie  ai'onuicnt  ht- 
luis  niade  use  of,  lie  niusi  distinctly  ostahlisli  wliat  art'  tlie 
priviii'<rt's  of  tilt'  nit'inlit'i's  of  tlie  Housc  of  Assi'iiildy  of  Ltiwcr 
(\iiiada.  Tlu'  présent  (piestion  is,  wlietlier  an  ex))ress  act  of 
Pailianient  is  to  be  evaded  l»v  extendinii:  to  tlie  nieinhers  of 
tlie  Provincial  Parlianient,  ail  tlie  jirivileges  of  tlie  nienil»ers 
of  tlie  liii))eiial  l'ai'liaiiient  f 

Tliis  eaiinot  lie  tlie  case:  hccause  it  is  no  wliere  to  lie  fomid 
tliat  siicli  privilèges  liave  lieeii  extcnded  to  tliciii  :  nor  1  ave 
aiiy  sucli  lieeii  <;iven  to  tlieiii  liy  tlie  constituti<iiial  act. 
Kverv  traitorovis  atteiupt  is  treastin  :  nor  is  it  necessarv  tliat 
treasoiialile  desiuns  sliould  lie  ripe  for  cxccutitm,  antl  liave 
actually  coniiiienced  tlieir  opération,  to  lirin<r  tlieiii  under  tlie 
deiioiiiination  of  treason  :  nor  does  privile<>-e  any  more  exteiid 
to  treasonalile  practices  tlian  to  treason  itself.  Tlie  arj^fiinieiit 
founded  iipon  tlie  case  of  Wilkes  niust  fall  to  tlie  jj^round. — 
Ftir  tlu'  Housc  of  Coniiiions  soleimily  disavowed  tlie  décision 
of  tlie  Court  of  Coiiimon  Pleas  in  tlie  very  saine  year  in 
wliicli  it  lia<l  lieeii  niatL'  (ITii^i):  and  tlie  Housc  of  Pcers,  Hve 
days  sulise(pieiit  to  tlie  résolve  of  tlie  Coiiiliioiis,  passed  a 
siiiiilar  résolution.  Of  late  years  tlie  privilei^es  of  tlie  Hoiise 
of  Coiiinions  liave  lieeii  niucli  curtailed,  and  if  tlie  (piestion 
liefore  tlie  court  were  now  raised  in  Knnlaiid,  tlie  applicaiit 
would,  iiiost  certaintly,  iiot  lie  allowed  liis  jirivile^'e.  (.'}) 
liideed  tlicre  is  no  instance  of  a  nieiiilier  liein»!'  allowed 
lirivileire  in  a  criniinal  case:  neitlier  is  tlie  cliar<;'e  a<^aiiist  tlie 
applicant  foi'  a  sU])posed  or  constructive  ofîence. 

Tlie  warrant  of  coiiiniitnieiit  shows  it  to  lie  a  char^fe  of 
"  treasonalile  practices  "  upon  oatli,  and  tliis  cliai'<,'e  uiKpies- 
titmalih'   includes  a  lireach  of  the  iieace.     It  wouM  surelv  lie 

(I)  '-'  \Vil«..ii,  l.-)l. 

CJl  Holiihiiik  ni.  vrt.  Viiloiiil  Pin  (Striia^çe,  !».S,->)  was  citod  t(i  piovc  tliat  tlu' 
piivUrj^i-  iif  l'arliaiiu'iit  l'XtL'iids  to  a  (.■citaiii  iii'iiod  atter  a  dissciliitidii.  .Mso  1 
Sidfi'tiii,  42  ;  I  Hitstdl's  l'rn-id  k/s,  lli.'l  ;  and  liat'nn,  iiiidui-  tlif  \\t>vi\  |)ii\  ili'^'c 
1(1  show  tiiat  a  |H'is(iii  already  in  custody  is  ontitled  tu  daim  liis  |)ii\ik'gf  au 
soon  as  lu'  is  idei'ted. 

en   I  Hatsidl,  '-'(Ml,  and  ,■>  Hacon.  «.'{1,  n    4, 
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al)sunl  t<>  Hjiy,  that  in  tlic  case  of  a  coiiimou  assanlt  up<»ii  an 
iii(livi(hial,a  nKMiilK'i- of  tlic  Lfifislaturt' sliall  not  lu-  i)rivil('- 
«rcd  and  vt,  that  on  a  cliai'i;'!'  oF  "  trcasiaialilt'  practiccs 
artt'ftin;,'  tlif  wt'IFaiv  and  traïKiuillity  ot'  tlif  wlioli-  popidation 
oi"  a  countr}',  lu'  luay  daim  and  liavc  hi.s  privik'ffo.  Tlu' 
olivious  iutcnt  of  tlic  privilctft'  ot"  Pai-liainrut  is  to  ])rotcct  a 
ineinlii-r  fi'oni  tlic  sutit-i'ancf  ol"  \vi(»n<,',  not  to  »'iial)lc  liini  witli 
ini])unity  to  coniniit  wron^f  :  "  it  niust  not  lu-  uhlmI  for  daniaot- 
to  tlu'  conmionwt'altli. 

Tlic  ADVocATE  (iENEHAl.  (Pt'irault),  on  tlii'  sanic  sidc  :  'l'iiis 
(|Ui'stion  is  not  witluait  ditiiculty.  By  tlu'  4tli  clause  of  tlu- 
statuts,  4.S  Cit'o.  m,  cil.  I,  ail  ])L'rsous,  accuscd  of  certain  of- 
fcnccs  tlicrciu  spccificd,  iU'c  divcsti'd  of  tlic  i'i;^dit  to  suc  out  a 
wi'it  of  liabcas  corpus.  Tlic  counscl  ou  tlic  opposidc  sidc 
lias  falleu  into  an  n-ior  in  the  a])pIication  of  thc  two  autlio- 
l'itics  lie  lias  citcd.  'l'Iic  dccision  of  tlic  (/oui't  of  Coiunloii 
Pl"as,  in  thc  case  of  Wilkes,  was  a<iainst  cvery  ])rinciplc  (»f 
law  (1)  und  was  foriiiallv  disclainictl  l»y  thc  Hi'itish  Pîirlia- 
iiicut.  Thc  ])rivilc(rc  of  l'ai'lianicut  c.xtt'uds  oiily  to  civil  cases: 
tlicrc  exists  no  ])rcccilent  of  thc  cxti'usion  of  it  to  iiidictaMc 
ot}"cnccs,  of  whicn  description  is  thc  ott"cncc  the  a])plicant  is 
cliui-i;cd  with.  Thc  sjircadin^  falsc  ami  uialicious  reports 
aifaiust  the  u-ovcrnuicut  niust  hc  cousidcrcil  ns  a  hreacli  of  tlic 
l)eace.  'l'Ile  writini^'  and  puhlishiuir  séditions  lilicls,  also,  is  au 
urtcucc  uot  eutitlcd  to  privilcorc,  which  is  takeii  away  in  ail 
criniiiial  cases.  Thc  case  of  fldlidni/  vs.  Pitf,  was  cutii-cly  a 
civil  casi-,  and  thci'cforc  not  applicahlc  to  thc  pri'scnt  (|Ucstiou. 

Thc  warrant  of  couiniituient  is  sutticicut  proof  that  the 
otl"eiicc  with  which  the  ajijilicant  is  charo-ed  is  an  iudicialile 
ort'cucc,  and  is,  thercforc,  sutficicnt  yi'ouud  for  thc  ci-urt  to 
lejcct  the  présent  ap]>lication  for  a  writ  of  liahcas  cor'pus. 

HoU'EN,  on  thc  saine  sidc  :  Sho'ild  th.'  arnuiui-nt  ii".  suppoct 
of  thc  motion  hc  adniittc(l,  thc  H(aise  of  Asscmlilv  mitdit  hc 
(•(iihiMised  of  tiftv  traitors,  and  no  rcniedv  hc  had  a^'ainst 
tliein  ;  it  wouM  lie  to  say,  that  undci'  tlu'  shicld  of  privilc<;-c, 
miii'litlie  fourni  ]>rotectiou  and  sccurity  froiii  the  couse<j',!,  nces 
of  erimiiuditx'.  But  ticforc  cuterinj'-  into  tlu:  e;,usidciation  of 
wliat  may  hc  the  privilciics  of  the  Provincial  Parlianicnt."' let 
us  ;'\aiiiiiie  whcther  tlii'  apjilicaut,  at  Oie  time  of  lus  arrcst, 
could  lie  coiisidered  as  a  mcmheroi"  thatParliauu'iit.or  was  euti- 
tlcd to  claini  any  lawful  privilcoc  that  may  attach  to  Ihatclia- 
lactcr.  For  this  jiurposc  it  is  nccessary  to  advert  to  dates. 
Thc  ])nii-oe;atiou  of  thc  Provincial  ''arliaic'ut  took  place  ou 
Moiiday,  Keliruary  2(ith,  ISIO.  The  |)roclam  itiou,  dissolviun- 
the  llouseof    Asscniltly,  issut'd   on    Tliuislay.    Ist  «if  Mardi. 

(Il   1  i'.la.k  ('oui.,  Km,  HKi.  itixl  !\',  14!'. 


:'.  -i;' 


"  ,'J 


••î;<!» 


•".  •fi-'Vl 


.1 

i    ■.'...  . 

:'...■  t-. 


.>:yK, 


■.f.t| 


^Jl 


lO.S 


KAIM'OKTS  .H'DICTAIHKS    KKVrsKS 


.1! 


1;,' 


W' 


m  i;!':  'tsii»*' 


,  '■•  r'i 


i   .i,.,, 


'I'Ik'  writs  Wn-  u  iicw  clcctioii  licur  tcstt-  on  Momliiy,  Muicli 
12tli.  TIk'  iinvst  ol'  tlif  upplicîiiit  was  on  Monilîiv,  Murch 
l!)tli,  and  lit^  is  said  to  liavc  hccn  clectrcl  ont'  of  tlic  inonilitM's 
foi-  thi'  i'.)untv  oF  SuiTcy,  on  Tucsduv,  Mardi  27tli.  It  is  vrvy 
niatiM'ial  to  Ucrp  tlicsc  «latcs  in  vii'w,  Foi'  tlic  principlt's  ol'  tliis 
a|)|»lit'ation  aiv,  tliat  tlie  applicaiit  is  cntitU'tl  to  olitain  liis 
wiit  on  two  ifronnds  :  1  as  liavinii:  hecn  u  nu'nil)i'r  ol'  tlir 
lati-  Provincial  Housc  of  Assmililv  :  2'  as  liavinir  IxH'n  clcc- 
ti;d  a  nu-Milit'i' of  tlic  ncw  Pi'ovincial  Housc  of  Asscnildy  :  and, 
îiH  sucli,  cntiticd  to  liis  prisilc^c.  Hc  ou^lit  not  to  succccd  on 
tlic  first  «i'i'ftund,  liccausc,  if  \vc  l'cfcr  to  Kn^lisli  authoritics,  it 
wili  l)c  found  tliat  tlic  pcriod  aftcr  a  session,  diirini»- wliicli  a 
incnibei'of  Pailianicnt  is  privilc^cd,for  tlic  jmiposi-  of  liis  ci'turn 
lioiiic  froiii  tlic  pi'i  foniiancc  of  liis  pwMic  diitv,  is  a  i-casoiialile 
tinic  for  tliat  purposc,  and  not,  as  lias  liccii  ar<;ucd,  forty  «lays. 
And  tins  was  dccidcd  in  thc  case  of  Martin  (  1  ).  Tlic  easc  citcd  of 
lliilnlnjl  vs.  Pitf,  only  shows  tliat  tlic  incnilici's  liad  ])i-i\ilcn-t', 
aftcr  a  iiroro^ation  oi-  dissolution,  so  lon<^'  as  tlicy  wcrc  paid, 
tliat  is  to  sa\',  till  thcv  l'cachcd  tlicir  own  liouscs.  Kiiditccn 
days  liad  clapscd  hctwccn  thc  dissolution  of  thc  latc  Parlia- 
nicnt,  and  tin  an'cst  of  thc  applicant  ;  and  can  it  lie  sci'ioiisly 
ai'ifucd  that  tins  was  not  a  rcasonaltlc  and  sutiicicnt  tiiiic  i'of 
hiin  to  ijo  fi'on»  tlir  Housc  of  Asscnililv'  to  liis  own  housc,  wiicn 
hoth  arc  in  thc  saine  city  i  If  lie  couM  luivi-  claiiiicd  any  pri- 
vilco'c,  thcrcfoiv,  it  could  only  havc  hccn  thc  pi'ivilc<;-c  of  a 
sini^lc  day.  Hc  niust  fail  on  thc  second  ^l'ound  also,  liccau.sc, 
at  tlu-  tiiiic  of  lus  aiTcst,  hc  was  not  a  iiiciiilicr  of  any  Parlia- 
incnt  :  and,  consctiucntly,  thc  4tli  danse  of  thc  jirovinciai  act, 
cited  liy  thc  counsd  for  thc  applicant  in  opcnin^-  liis  case, 
is  in  fuU  force  and  cttcct,  and  is  a  pci'fcct  liai*  to  his  daim  of 
thosc  ])ri\  ilc^'cs  refcrred  to  in  thc  proviso,  lie  thcy  what  tluy 
may.  Thc  case  of  Wilkcs  lias  hccn  citcd  to  show,  that  as  thc 
applicant  lias  liecn  clectcrl,  since  liis  confinement,  a  nicnibci' 
of  thc  ncw  Parlianient,  lie  is  cntiticd  to  ])rivile<;e.  Hut  thc 
décision  of  thc  court,  in  that  case,  lias  loiii^'  ceased  to  hc 
recotfiiized  as  law  :  and  was  set  aside  hv  thc  i'ai'lianicut  itself. 
Thc  ])ri\ilc^'e  of  a  mciiilicr  of  thc  Housc  of  Conimons  com- 
mences only  at  his  élection  ;  "  hiit  if  lie  lie  arrcstc<l,  or  takcii 
in  éxecution,  licforc  lus  élection,  lie  shall  not  havc  jii'ivile^c. 
"  (2)  But,  even  hcrc,  thc  référence  is  only  to  civil  suits  :  how 
thcn  can  it  lie  contcndctl  that  privilc^'c  exists,  ])i'cvi(ms  to 
élection,  in  ciiminal  cases  ■'  In  Knnland,  nienihcrs  of  Parlia- 
rnent  are  privilc^e<l  froin  arrest  in  ail  cases,  trcason,  fidony. 
or  lircach  of   thc  peace  only  cxccptcd  (îi).   Thc  (itli  clause  of 

(I)  Sue  Martin's  case,  in  l'iSli. 
(•_')   ")  Biicon  (i,SI. 
(.•{)  4  Ins.,  2r). 
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tlif  statuti'  +•"},  (Ji'o.  m,  cil.  I,  says,  that  notliiiiff  in  tliis 
"  act  sliall  invalidatf  or  rcstrain  tlic  lavvful  ri^lits  ami  privi- 
Icjrcs  of  t'ithcr  liiancli  ol"  tlic  l'io\  incial  Pai-Iiaiiiciit  :  "  ami  thc 
(|Ui'stion  iifcfssarily  alises:  wliiit  aii'  tlic  lawful  i'i<^lits  ami 
prix  iicpcs  of  tlic  tliird  hrancii  of  tlic  Lcyislatui't'  of  Lowci' 
('jiiiada  ^  Arc  tiicy,  in  c\crv  respect,  tlic  saine  with  thosc  in»- 
iiictiioiially  ciij(îyc<|  liy  tlu'  Housc  of  Conniions  in  Knfvlantl  :* 
Most  assuredlv  not.  Wlici-i'  tlicii  sliall  \vc  tind  tlicni  cnuiiic- 
ratcd,  or  liy  wliat  mcans  can  wc  trace  tlicni  ont  ;*  Thc  act  of  the 
:{|si  (!co.  III.,  cil.  x.\.\\  II,  liv  wliicli  tlic  Lctrislaturc  of  Lowcr 
Canada  was  crcatcd,  and  liy  wliicli  our  con.stitution  is  ^ivcn 
to  us,  dctincs  and  liiiiits  that  constitution.  VVill  thc  court 
admit  tliat  thc  i'rovincial  Lc<fislatui\'  is  cntitlc<l,  uiidci-  that 
act.  to  ail  thc  ]»ri\ilci(cs  of  thc  hiijicrial  Parlianicnt  :'  It  is  ini- 
possiMc.  A  nicnilici'  of  thc  Pi-ovincial  Hou.sc  of  As.scnil)ly  can 
daim  no  privilèges,  but  such  as  arc  thcrc  f^ivcn  hini.  In  that 
stalutc  is  conijirisccl  our  whole  constitution:  that  statutc 
fonns  OUI'  only  chailcr. 

A.  S'I'lAirr.  in  reply  : 

Wheii  I  Hrst  madc  tins  ajiplication  ^i  thc  court,  T  was 
uiidcr  a  stron^  inn)i'c,sHion  that,  in  point  of  law,  it  caight  to 
lie  ^rrantcd  :  and  tins  imprcs.sion  has  becn  maturcd  to  pcrfcct 
(•(inviction  hy  thc  armimcnts  adducc(l  hy  thc  cinniscl  who 
liave  op])().scd  thc  motion,  'l'hcy  iiavc  foundcd  their  ar^'ti- 
iiiciits  on  an  a,s,scrtion  thc  most  (lucstionahlc.  Thcy  dcny  that 
tlie  Housc  of  Asscmhly  has  any  pi'ivilc^cs  whatcvcr;  alth<ai(,di 
tliosc  pi-ivilc^cs  hâve  hccn  constantly  claimcd  and  i-cco^ni/c(I, 
arc  inhérent  in  evciy  législative  hody,  and  aiv  cs.scntlal 
to  its  vciy  existence.  But  it  is  said  that  thcy  arc  ncithcr 
iiifiitioned,  oi-  (lctine(l,  in  thc  act  of  thi"  îUst  of  the  Kin^r. 
I  kiiow  HO  l'cason  why  a  more  strict  rulc  of  construction 
>hould  lie  a])i)lie(|  to  this  statutc  than  to  any  other,  but  I  can 
coMceivc  iiiany  stroim-  ones  why  it  should  l'cceivc  a  moiu; 
lilieral  construction  than  an  act  which  pcrhaps  .solely  l'clatcs 
to  iind  iH'ifulates  merc  privatc  rin'hts.  It  follows  a  fortiori, 
that  the  British  Parliament,  in  ^i-antin^-  to  this  cianitiy  a 
Provincial  Lcf^'islatui-e,  ^n'antcd  also  thosc  ncccssary  privilen-es 
without  whicii  that  Le^-islature  could  havc  no  political 
existence.  It  wouhl  bc  ditlicult  and  Sir  William  lîlackstonc 
thouH'ht  it  would  be  in<'.\pedient,  to  dcline  with  accui-acy  thc 
l'xtcnt  of  parliamentary  [)ri\ile^'e.  'IMic  pri\ilc<i('s  of  thc 
liiipeiial  l'arlianicnt  arc  not  tixc<l  by,  nor  to  bc  found  in  any 
statutc.  Thc  authoritics,  cite<l  by  tlic  attorncy  ^-ciieral  from 
llatsejl,  provc,  wliat  I  ha\-e  ur^ed,  thc  necessity  of  nicmbers 
of  l'arliaiiieiit  liciiie-  ['yrr  to  procced  to  thc  pcrf'oriiiance  of 
their  jnililic  dutics.  If  it  wcre  truc  that  thc  Housc  of 
A.ssembly  havc  no  privnlcffcs,  it  would  bc  in  the  power  of  the 
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otluT  linuiclii's  <»t'  tilt!  Ijciiislaturi'  to  iUiiiiliilntf  it.  Aiid,  if  it 
lifivc  |)iivilr(rfs,  froin  whfiicti  eau  we  «It-rive  mt  ct>iTtret 
iiifoniiîitioii  ol'  tlu'ir  nntuiH!  aiul  j'xtciit,  as  fVoiii  tlic  Mritisli 
Hi>UHt'  of  Coiiniioiis  itHt'lf  !  Put  it  lias  hcoii  sai<l  that,  in 
Kii/,diiinl,  a  uifiiilici'  ot'tlic  Houso  of  ('ominoiis  contincd  upon 
a  clifuj^r  of  trcasoiialtlc  prat'tici's  wouM  iiot  lit-  <'iititl»'(l  to 
])rivilc<ft'.  'l'iic  (lic'tuni  of  Sir  William  BlackHtoiu;,  (.'itcd  in 
s\i|)j)ort  of  tliis  assertion,  is  contradit'tcd  l)y  tln'  th-cision  of 
tlif  Court  of  C'onunon  l'k-as  iti  Wilkcs  case,  and  \>y  tlit-  law 
autlioritics  rcforrcd  to  l>y  cliicf  justice  l'ratte.  'i'iie  resolu- 
tions of  tlie  two  Houses  of  l'iiiliainent,  ('onse(|Uent  uj)on  tliis 
deeision,  weri'  passed  in  tinies  not  the  niost  ealm,  and  nre  not 
entitled  to  viuvy  the  sanie  wt-i^^ht  witli  tlieni  tliat  the  (lecision 
of  ehief  Justice  l'ratte  cai'rit's.  " 'i'i'eîisonalde  ]»raeti('eH  "' 
niay  exist,  and  yet  the  pai'ty  not  lie  ^uilty  of  an  indietahle 
offense.  If  the  ])rinci))le  lie  adiuitted  that  i)rivile<.^e  never 
extends  to  any  ease  of  a  criniinal  nature,  why  are  treason, 
felony,  and  lireach  of  tin'  |)eaee  alone  sjieeitically  exc'e])te(l  :" 
If  the  provincial  act  of  the  4;i)'d  of  the  Kin^  is  to  lie 
coiisti-ue<l  in  the  nianner  contended  for  liy  the  counsel  foi- 
the  Crown,  the  proviso  is  alto^ethei"  nu<;atory.  The  case  of 
Martin  lias  heen  cite<l,  to  show  that  privilège  extended  to  a 
i'easoiiahle  tinie  only,  after  a  prorogation.  In  that  very 
instance,  tweiity  days  were  considered  to  he  a  reasonahle 
tiiiie  :  vêtit  is  cited  as  an  authoritv  to  show  that  eliriiteen 
days  are  inoi-e  than  a  reasonahle  tiine.  The  case  of  l'itt 
incontrovertilily  estahlishes  that  the  privilège  of  Farlianient 
extends  as  well  to  a  certain  period  after  a  dissolution,  as  after 
a  proi'ogatioii.  I  will  conchide  with  repeating  iiiy  former 
oliseivation,  that  in  the  présent  case,  privilège  is  clainietl 
upon  the  iloulile  principle  of  the  ap])licant  liaving  lieeii 
elected,  ami  lieing  at  the  présent  moment,  a  mendier  of  the 
new  Provincial  l'ailiament  as  well  as  that  lie  was  a  niemliei' 
of  the  late  Provincial  Parliament. 
Pkh   Cl'HIAM  : 

Sewell,  Ch..J.;  Weart-  fully  satisHed  that  the  motion  cannot 
lie  granted.  The  facts  which  constitute  the  case  hefore  us  are 
few  in  numlier.  The  late  Piovincial  Parliament  was  dissolved 
liy  proclaniîition  on  the  tirst  of  Mardi  Itist,  and,  liy  the  same 
jiroclamation  a  new  Pai'liameiit  was  .svunmoned  to  ineet  on  the 
•2lst  of  April. 

On  the  l!)tli  of  Mardi  Mr.  Hetlard  was  arrested,  aiid  c<im- 
mitte<l  to  the  conimon  goal  of  tliis  district,  hy  a  warrant 
uiider  the  hands  and  seals  of  three  memhers  of  the  Executive 
C'ouncil  for  "  trea.sonaltle  practices,"  an<l  the  oliject  of  the  mo- 
tion liefore  UH,  is  to  relea.se  him  from  coutinemeiit  uptm  tin 
grounds  that  ho  served  in  tlie  last  Pai-liament  as  a  i-epre.senta- 


f 


i 


.11 

fil 


i)i;  i.A  l'itovisci:  lu:  <>>i'KhKc. 


l.  if  it 

^ritish 
lat,  in 
1  \ipon 
tlt'.l  t,<> 
itod  in 
sit)n  <>t 

rcKoln- 
)(n\  tbis 

MIT  iu)t 
décision 
•actict'S  " 
idictaMi- 

"'tn.'iisoiK 
xc('V>t<''i  ■ 
is    t<>   )'•' 
uist'l    Vol- 
,e,  eiist^  ot 
[idfd  t<)  a 
^hat    very 
vst)uabiiî 
ciMiUn'U 

nï     l'itt 
rliîviiu'ut 
ui.usaftt'V 

t'oVUU'V 

s    claiuitMl 

iuji    b''t'n 
ici-  of  tiu' 

\     ll\t'U»iH'>' 


tion  cannot 
fore  us  ave 
s  (lissolvfd 
V  t\\r  saine 
,.,-t  on  tiu' 

an<l  t'oui- 
jv    warrant 

,.  Kxeeutivc 
(.r  tiu'  nio- 

[»t  upon  ti>«' 
vt'prrsenta- 


II V 


tivf  oi  liu'  city  ot"  (^ui'ltec  ;  tlint  on  tlu'  27tli  o\'  tliis  présent 
luonth,  11"'  WiiH  eleetcd  te  st-rve  in  tlic  snnie  capacitv  for   tlie 
fountv  of  Sun't'V   in  tlif  new    l'arliainent,  aiid   thei'efi>re  tliat 
lie  is  entitled  to  liis  discliar^fe  l>y  reason  of  liis  piivilei^e  as  a 
ineinl)cr  of  tin-  Hoiise  of  Assenihly.  The  eoiiimitnicnt  of  Mi'. 
lîtMlîud  is  iiiadi-  nnder  tlie  autliority  of  tlu-  Pi-oviiicial  Statiite, 
4:5id  (!e().  III,  cil.  I,  wliicli  authorizes  tlic  détention  of  every 
persoii  coinniitteil    liy  warrant,  si^nied  l»y  tlirec  of  tlie  execu- 
tive Conncil  for   lii^li    ti'casoii,  iidspiision   ot"  lii^'li    treason  or 
"  treasonalile  practices  "  witliout  hail  or  niaiii])i-iy.e,  «Inriiin;  tlie 
continnapce  of  tlie  act.     It  is  liowever,  providetl,  !iy  tlie  sixtli 
clause   of   tliis   statutc,  "  That   iiotliin^-  in  tlie   act  contaiiied 
sliall  exteiid,  or  lie  coiistriled   to  exteiid,    t(t   invalidât»'   or   res- 
train  tlic  i.uvful  ri^^lits  and  privilèges  of  eitlier  l»rancli  ot'  tlie 
Provincial  l'arliainent  "  and  it  is  c()nten<ltMl  tliat  Mr.   He<lard 
is  witliiii  tlic  Ictter  ot'  tliis  exeinjition.    But  to  lirinjf  tliis  case 
williin    tliis  proviso,  it  is    oliviiais,  tliat  in  tlic  first    instance 
lie  iiiust  lie  j)roved  to  lie  anicniher  of  tlie  Leifislative  Council, 
or  of  tlie  House  of  Asseiiilily  :  and  in    point  of   fact,   tlieri'  is 
m»  évidence  of  eitlier.   \Ve  Imve  iiotliin»''  indeecl,  hefore  us,  lait 
two    papers,    wliicli    \ve    are    told    are    indentures,    executetl 
lietween  Mr.  Bedard  and  the  electors  of   tlie  city  of  (^)ueliec, 
and  of   tlie   county   of   Surrey.    I    say  "  told  "  because  of  tliis 
assertion  no  proof  wliatever  lias  lieeii  ottered,  iior  is  any  tliinn- 
adducetl,  froni  wliicli  tlie  authenticity  of  thèse  papers  caii   in 
any  way  lu-  inferred.   In  the  case  of  John  Wilkes,  tliere  was  a 
foniial  adnii.ssion  (1)  on  the  part  of  the  Kin^f's  ser^vaiits,  that 
he  was  a  nieiiilier  of  the  Hou.se  of  C(  muions  ;  and,  upon   that 
adiiiissiiai   the   proceecliu^s  of  the   C'oui't  of    Coninion    l'ieas 
were  founded.    In  tliis  case,  tliere  is  no  sucli  admission,  and  as 
tliere  is  a  total  alisence  of  evei'v  thint>-  wliicli,  hv  law,  we  are 
lierinitted  to  receive  as  évidence  of  the  fact  upon   which  tliis 
elaiiii  of  exeiii])tion  is  entirely  liuilt,  we  niust  nece.ssarily,  for 
tliis  defect  aloiie,  r<'jeet  the  motion.    1  sliould   lie   sorrv,   howe- 
\t'r,  to  hâve  it  supposed  that  tliis  court  concèdes   what  lias 
heeii    aro'ued,  \i/.,  "  That    tliere    is    privilei.je    of    Parlianieiit 
aoaiiist  arrest  for  treasonalile  practices,"  oi"  to  hâve  it  helieved 
that  we  sliould  hold  our.selves  liound  hy  law,  in  any  future 
instance  to  admit  a  daim  of  ]iri\ilenc  nirjiinst  arrest  midei'  cir- 
cuiiistfinces  siniilar  to  thejireseiit.  The  cireiini.stances  to  which 
1  alhide  (a.ssumin<i' ail  facts  to  he   as  they    hâve   liei'u   stated) 
aie  the  ari'c.st  of  Mi'.  Bedanl,  ei^hteeii  days  after  the  «lissolu- 
tioii  of  the  la.st  Parliameiit.  and  lus  élection  to  the  new    Par- 
liaiiieiit.  duriiiix  his  contiiieiiieiit.    If  Mr.  Bedard   was  entitled 
to  privilège  upon  the  day  of  his  arre.st  (the  l!)th  of  March),  it 
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is  évident  (as  lie  was  ii(»t  eleeted  l'cii'  tlie  couiity  of  Sui'i'cy 
iiiitil  tlie  27th  (lay  ot"  Mai-eli),  tliat  liis  li^dit  to  it  iiiiist  lie 
Holelv  foinidecl  on  tlie  l'aet  ot'  liis  haAilii;  lieeii  a  liieiiiliec  of  tlie 
last  House  of  AsseniMy:  and  il"  lie  was  not  eiititle<l  to  pvivi- 
leife  npon  the  dav  ot'  liis  airest,  tlieii,  it  is  e<|nally  évident, 
tliat  liis  claini  to  pcivile^fe  niust  lie  eiitirely  Foinidecl  u|)on  liis 
élection  to  tlie  iiew  l'iiiliaiiieiit.  In  Kii<flniid,  tlie  |)ri\ilene 
froni  ari'est  is  claiined  and  allo\ve<|  to  ev»  .y  nieiiiltei'  ot'  tlie 
House  of  ( 'oiiiliioiis,  rciilnn/ii,  moni  ndo,  cf  cxiixlr  ad  jn'o- 
pr'iii  rcdcii ih/(i  (  I  )  and  exteiids  to  t'oity  days  atter  eveiy 
proro^fation,  niid  to  t'orty  days  liet'ore  the  next  nppointed 
nieetin<f  (2).  But  altlioUf,di,  to  tlie  etf'ect  wliicli  lias  lieeii 
stiited.  tliere  ai'e  several  lepil  décisions,  yet  it  does  not 
aj)i)eai'  tliat  any  précise  period,  t'or  tlie  dmation  of  tliis  ])rivi- 
lee;e  after  a  dissolution  lias  lieen  Hxed.  l'i-ymie  is  of  opinion, 
that  it  continues  for  tlie  iiuniliei-  of  dîiys  duriiiff  wliidi  (after 
a  disKolution)  a  nieinlier  foiiiierly  recei\C(l  watres  (',])  and 
tliose  \va<^es  wei'c  in  proportion  to  tlie  distance  lietweeii  liis 
résidence  and  tlie  place  wliere  tlie  l'arliaiiieiit  was  lield.  (4) 
Upon  tliis  principle  in  tlie  case  of  I/olii/di/  vs.  /'(7/ (ô),  wliicli 
lias  bcen  cited  at  the  liai-,  it  was  held  liy  ail  tlie  jud{,'es  tliat 
tliis  jiriviletre  exteinls  oiily  to  a  conveiiieiit  tiiiie  after  a  disso- 
lution, that  is,  to  a  sutficient  tinie  to  enalile  the  nu'nihei',  witli 
convenieiice,  to  return  home.  Now,  the  last  Provincial  Parlia- 
nieiit  met  in  Queliec,  in  the  veiy  place  foi-  which  Mr.  Heclaivl  was 
returiied  a  nieiiilier,  an<l  in  which  lie  résides:  and  as,  tlierefoi'c. 
it  is  impossilile  to  say  that  lie  luid  not  a  conveiiieiit  tiiiie  for  liis 
return  home,  for  transpoi'tiufj  himself  from  one  to  another 
part  of  Queliec,  hetween  the  tirst  and  the  nini  Iceiith  day  <if 
Mardi,  it  is  dear  that  the  day  ou  which  he  was  aii'csted  was 
not  within  the  period  to  which  tho  privilège  of  the  last  Par- 
liameiit  extende»!.  Li't  us  now  examine  wlii'ther  tliis  claini 
can  lie  supjiorted  under  the  privilège  of  the  new  Parlianieiit. 
There  is  certainly  a  material  différence  between  the  élection 
v.f  an  individual  wlio  is  at  lai"n-e,  and  the  élection  of  one 
ah-eady  in  coiitinenieiit,  which  is  tlu'  présent  case.  In  the  for- 
mer instance,  the  electors,  haviiin-  eliosen  a  free  luaii,  ai'c 
without  Itlamc,  and  ourdit  not  to  lie  depriveil  of  his  sei-\iees 
liy  any  act  of  his,  to  which  the  pri\  ile^'e  of  Parliaineiit  exteiids  ; 
in  the  lattei',  tliey  make  choice  of  one  who  \isilily  is  not  in  a 
.situation  to  pert'orm  the  services  which  tliey  rcipiire  of  him, 

(1)4  Ins.,  4(i,  folio  eilition 

(•_>)  -2  LCV..72. 

(:i)l  l'iul.  Wiiiw,  (W. 

(4)  Stat.  ;{.-)  Hi'ii.  VIII,  (h.  XI. 

(.j)  Striingu,  JtS.'i,  iiiul  Fort.,  Iô!>. 
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ami  tiit'V  lia\t'  tlifict'ort'  ouly  tlifiiisfl\  t-s  t<>  Idaiiic  il'  tlicy  arc 
(lc])rivc(l  (»f  tlictii.   In  Kn^danil  a/^aiii,  upoii  tlicsc  |»riii<'i]»lcs,  it 

lias  1 n  dccidcd  tliat  tlic  |»i'ivilc;,'c  of  a  mciiilicrot'  tlit   Hotisc  ol' 

(  'oMiiiioiiH  tVoiii  aircst  coiiiiiiciK'cs  at  liis  cicction,  (  I  )  uiilcss  lie 
lias  liccii  ant'stc<l,or  l»c  in  cxccution  ln'torc  hiscK'ctioii,  in  wliicli 
cusc  it  lias  also  liccn  dccidc(l,  tliat  ht^  is  not  cntitlcd  to  j)rivi- 
Ici'c  ci)  Fret  doni  froiii  arrcst,  in  ail  cases  to  wliicli  pi-ivilc^c 
Ififallv  t'Xtciids,  niav  Itc  oonsidcrctl  to  lie  as  indisi»cnsalilv 
ncccssary  to  tlic  existence  of  a  Provincial  Houseof  Assenibly, 
as  to  an  Kii<,disli  Houseof  Conimons.  Hut  tlieie  is  no  princijilf 
upon  wliidi  it  sliould  lie  adiiiitted  in  tliis  province  iinder  cir- 
cuiiistiinccs  wliicli  are  lield  in  Kn^land  to  lie  siicli  as  must 
exclmle  it.  It  is  ar;^nied  tliat  "  tliere  is  privile^'e  of  l'arlianient 
froiii  arrest  for  treasonalile  piactices  "',  and  to  support  tluH 
assertion  it  is  conteiided  tliat  tliis  jirivilefre  exteiids  to  ail 
otl'eiices  except  treasoii,  feloiiy  and  lireacli  <if  tlie  peace  (whicli 
niay  lie  adniitted)  and  tliat  ti'easonalile  practices  do  not 
aiiiiiunt  eitlier  to  treason,  to  felony,  or  to  ln-eadi  of  tlie  peace. 
The  coin-t  is  of  opinion  tliat  "treasonalile  practices"  arc 
withiii  tlie  iiieanin^'  of  tlu-  words  "  lireacli  <  f  tlie  peace  ",  and 
tliat  tlie  privileiff  froiii  arrest  does  not  exteiid  to  cases  of  tliis 
description.  Ail  indictalile  crimes  (and  ail  treasonalile  jii-ac- 
tices  iiiust  lie  indictalile)  are  lield  in  law  to  lie  contra  jiaceni 
diiiiiini  le^is  ;  and  upoii  tliis  irrcaind,  in  Knj^land,  it  is  now 
understood  tliat  tln!  daim  of  privilcfre  does  not  conipreliend 
tlie  case  of  any  indictalile  crime.  Sucli  liein^  tlie  opinion  of 
tlie  court,  \ve  are  not  called  upon  to  niake  any  en(|uiry  as  to 
tlie  di.îtiiic.tion  lietween  ti'ea.son  and  treasonalile  practices.  It 
iiiay  lie  well,  liowi'vei',  to  observe,  after  wliat  lias  lieenar^ned, 
tliat  tlie  précise  import  of  tlie  phrase  "  treasonalile  pi'actices  " 
lias  iiever  lu'eii  settled  liv  anv  le<fal  décision,  aii<l  if  liv  tlie 
wiinl  "  ])ractices  "  \ve  ai'e  to  understand  "acts,"  it  certainly 
will  lie  ditiicult  to  mark  tlie  line  of  destinction.  In  tlie  course 
of  tlie  arfTument,  to  show  that  '"  treasonalile  pi'acticcs  "  are  en- 
titled  to  privile<,'e,  tlie  case  of  .loliii  Wilkes  lias  lieen  entirely 
relied  on.  Itlias  lieeii  said,  that  liy  tliis  décision  it  was  settled 
tliat  a  meiiilier  of  l'arlianient  charm'd  witli  liavin<f  writteii 
and  [lulilished  a  sediti(ais  lilid  was  entitled  to  juivilei^es  :  and 
froni  tlience  it  lias  lieeii  infeired  tliat  aineiiilicr,  diar<fed  witli 
"  ti'i'asoiialile  jiractices  "  must  also  lie  eiltitleil  tti  liis  piùvileire. 
Now.  ailmittin^'  tins  case  for  the  jireseiit,  to  lie  law,  it  liy  no 
meaiis  follows  hecausc  a  séditions  liliel  is  entitled  to  jirivilc^c, 
that  trea.soiiulile  pi'actices  must  also  lie  entitled  to  it.  If  indee<|, 
the  latter  was  the  minur  otieiice  of  tlic  two,  it  mi|i;lit  lie  infcr- 
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l'cd  :  hut  tlii.s  i.s  ni)t  tlic  ciisf,  l'or  in  jM)iiit  ut'  t'iict,  it  i.s  tlic 
iiiaj<»i'  and  ii<»t  tlif  luintu'  (trt'cnc»'.  To  constitutt'  trcasoii,  tlicrc 
iiiust  Ih-  lin  uctnal  •Icsi^'ii  a<;ainst  tlic  Kiii^f  or  lii.s  i^'dVfiiinifnt 
in  t'onti'Hiplation  ;  an<l  it  is  in  tliis  tliiit  it  i.s  ili.stini^MiiHlialil*' 


fr<  ti 


Il    scilitiun,  w 
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h  urt 


t-nccs 


(not  1 
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«'aj)ital)  as  art'  ut"  likc  tciKlt-ncy,  l»ut  witlmut  any  actual  «Icsi^rn 
apiinst  tlif  Kin^f  or  liis  ^ovcrtniu'iit.  A  cliar^f  tlifrd'ttrt'  of 
(loin;,'  a  tliiiii,'  solitiousiv  cannot  ainount  to  a  cliaf^'f  ol"  lii^di 
tivason  ;  sinct-  tliat  wliich  is  Hoditious,  and  no  niort-,  can  oïdy 
[»aita!<t'  of  tlif  niilnrc  of  sédition.  lint,  for  tlu-  sauif  rt-ason, 
tliat  wliirh  is  tn-asonalilc  ninst  partakt'  of  tlif  nntnrc  of  tira- 
son,  and  constMiucntly  Ix-  a  criiiic  of  p-catcr  mairnitudc  tlian 
any  act  wliicli  is  nitTcly  sédition  The  case  of  VVilkes  tlien,  if 
adinitted  to  lie  law,  pioNes  tliat  tlie  privilej^e  of  l'arliaiiieiit 
exteiids  tluis  far,  tliat  is,  to  séditions  acts,  hiitatt'ords  no  proof 
wliatever  tliat  it  extends  lieyond  theiii  to  "  trea.sonalile  prac- 
tices.  Hnt  tlie  décision  in  the  case  of  .lollll  Wilkes  tlie  court 
cannot  receivc  iis  la\\\,  liecanse  it  lias  lieeii  soleinnly  disclai- 
nied  liv  liotli  Honses  of  tlie  Hritish  l'arliaiiient.  The  jndirnieiit, 
in  this  well  kiiown  case  (prononnced  May  Mrd,  l7(iM)  at  tlie 
tirst  nieetini:  of  Parliaiiieiit  afterwanis,  was  taken  iiito  the 
considération  of  hoth  Hon.ses,  and  tlie»liscussion  cn<led  on  the 
•J!>tli  Nov.,  I7(i;{  in  a  joint  vote,  hy  whicli  it  was  resolved, 
"  Tliat  the  ]>rivile<fe  of  l'arliaiiient  doth  not  exteiid  to  the  case 
of  writinj;  and  pnlilishinif  sediti(ais  liheis  nor  on^dit  to  lie 
allowed  to  ohstruct  the  ordiiiary  course  of  the  laws  in  the 
speedy  uiiil  efl'i  tuai  pro.secution  of  so  heinous  and  dan^'erons 
m  otteiice  '   (  1)  Li't  the  order  theiefol'e  he,  "tliat  lie  take  no- 
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uni' 


l.y  1 


lis  motion. 


\\  IM.IAMS,  .1.  ;  1  sliall  not  toiich  npon  ail  the  points  that  hâve 
lieeii  so  aliiy  stated  l>y  the  chief  justice.  In  the  casi'  of  Wil- 
kes it  was  the  admission  of  the  counsel  for  the  Crown,  that 
estahlished  the  fact  of  his  l>eiii<;  a  memlier.  In  the  présent 
ca.se  tlieie  is  no  sucli  atinù  'sion  ;  noi'  is  theiv  aiiv  évidence 
hefoi'e  the  court  thac  Mr.  Bi  iard  either  was,  or  is,  a  nicniher 
of  the  Provincial  Lee-iv;]  \<,i-re.  Tlu'  décision  of  lord  Caiiideii 
was  certainlv  not  con<'.-f  nor  can  it  hc  received  ;is  letfal  an- 
thority  ;  l'or  tlw  ofleiice  witli  wliich  Mr.  Wilkes  was  cliari^'efl 
wnU  ciearly  an  indictahle  offence. — The  nienihersof  tlu'  House 
of  Assemhly  of  iiower  Canada  are,  without  doulit,  eiititletl  to 
the  eiijoymeiit  of  their  lawful  privilee-es,  which  ou^'ht  not  to  he 
invalidatt'(|  or  restrained.  Hut  wliat  are  those  privilèges  ' 
'l'hey  are  those  which  are  (>runte(l  tliem  upoii  the  claim  madc 
liy  their  speaker,  at  lus   présentation  to  the    Kiiigs  represeii- 
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;?  tativf  for  appioval,  aftcr  liis  t'Icction  to  tluit  ofUcf.  'l'Iir  prin- 

"f  ripai    of   wliicli    aie   "fr loni  of  spcccli,"   for  tlu-  purjMisc  of 

■%  niaiia<,'in^'  tlifir  ilfltatfs:  an<l  "  fiTcdoin  of  pcrson"  »hnin^f  tlir 

1  Mt'ssioii  of  Parlianicnt,  ami  whil»'  ^'oin^î  t<»  and  n'turniiiff  froin 
tlii'iu't'  in  onirr  to  fiiall  tlx-in  to  pcrforni  tiwir  pnMic  diity 
tlicrt'.  1  cntin-ly  u^^rt'c  m  opinion  witli  tlic  cliicf  jnsticc  tliat 
tlii-  motion  cannot  \»'  ;frantt'il. 

Kk|{U,.I.  :  I  do  not  think  it  iifct-ssaiy  to^nvc  any  opinion  npon 
tlif  iiiiportaiit  ipii'stions  raiscd  in  tlu-  conrsf  of  tlu-  ar;,nnni'nt 
npiiii  tliis  iiiotiini.  'I  lie  Hist  point  sulmiittril  to  our  considé- 
ration, is  wlu'tlicr  tlic  two  indt'iitnrcs  snpposcd  to  Ik'  tlu'  ro- 
tmiisof  Mr.  Mfdai'd  as  a  iiicnilM-r  of  tlif  iast  llousc  of  Asscin- 
liiy  and  of  tlii'  présent  are  siitHeiently  pi'oNcd,  or  in  otiier 
words,  if  his  ooinisel  lias  oHeri'd  h'^i\\  évidence  of  liis  heini^ 
witliiii  tlie  exception  coiitained  in  tlie  (itli  section  of  tlie  l'ro- 
vin"ial  Statnte.  I  ani  cntirely  of  opinion  uitli  tlie  cliief  jus- 
tice, that  \ve  hâve  not  eviilence  of  his  heine;  a  nienihei'  of  tin* 
iast,  or  «tf  the  présent  Parlianient,  and  conse(|Uently,  \ve  havt; 
not  now  to  décide  whetliei-  a  niend)er  of  the  A.sseniîily  lias  his 
|)ri\ili'<;t'  in  tlu'  case  of  "  treasonahle  practices.  "  I  will  not 
i'ojjow  this  ([Uestion  tlien  "/' "/u/m7^(/.v  </(»</ /•^//(/(^  but  slionld 
it  coiiie  ree;nlariy  liefore  the  court,  \ve  luust  not  shrink  froni 
tlie  exécution  of  oui'  duty.  It  is  snflicieiit  for  me  to  statt',  that. 
I  a;,;ree  in  opinion  with  the  court,  that  this  motion  ourdit  not 
to  lie  nraiited. 

Motion  ileiiied.  {Stiiiii't's  R('i>.,  \i.   \.) 
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COURT  OF  VICE-ADMIRALTY.-PROHIBITION.-  RIVER  ST.  LAWRENCE. 

('olli'r<U'  KiN'ci's   Bkncii,  (Jueliec  'iOtli  Fel(ruar\',  IMI. 
H AMil.roN  and  another,  auainst  Kka.sku  and  others. 

//(/'/;  That  a  priililhition  iiiay  issue  fmai  Hk^  <"nurt  of  King's  lîeacli, 
tu  stay  preceedinjiH  ia  tlie  ("oiirt  of  Vice-Adiniralty.  Tliat  a  suit,  for 
sahajie  of  a  slii|)  strunded  ou  a  saii(lt)aiik,  u\  iUv  river  St.  Lawreace, 
tlic  l(w\i.'<  hi  ijiiii  \n'\u<i  l'/i'/'/v/ n/r/x/x  ri(;;/(7'(/i'.'<,  w  as  Ilot  laio  of  Adiiiiralty 
jiirisdiclioii,  iiiiil  a  [iroliiliilioii  was  «rranteil  to  stay  fiirtlier  |irocet'iliiigs 
lliiMcin.  Tliat  tlie  rio  r  Si.  f.mrri nci,  froiii  tiie  west  eiid  of  Ayjicosfi  to 
tlie  easteru  liue  of  tlaî  ilistrict  of  Thric  /îoi  es,  is  witliiii  the  iTislrict  of 
'iiielicc. 


lu  this  case,  a  vn\v  was  olitained  calliu^-  on  the  Défendants 
to  show  cause  why  a  wi'it  of  prohiliition  should  not  issue,  to 
stay  pidceediiiojs,  in  a  certain  suit,  in  the  Court  of  \'ice- 
Admiralty,  lirotight  l>y  the  présent  Défendants,  for  work  and 
laliour,  in  the  salvao^e  of  a  certain  ship  and  cargo,  at  the 
lîattinH'  of  Millf  V(ic/i('s,  in  the  rirt'r  St.  Lu irrcncf. 

Si:\vii:i,i.,  Cll.  J.,  delivered  the  upinion  uf  the  court: 
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Upoii  mature  considci'iiti*»!!,  \vo  arc  of  opinion  tliat  tlie 
motion  must  Ite  ^rantt'd,  and  a  pi'ohiliition  awanled  to  the 
Court  of  Vice-Admiralty.  Tliis  décision  will  ivstrain  tl.c 
Court  of  Vice-Admiralty  i'rom  tlie  exercise  ot"  a  jurisdiction 
to  wliich  it  lias  t'ormally  laid  claim,  and  \ve  ai-e  on  tliisaccount 
«lesirous  to  niake  the  principles  of  our  judj^nient  distinctly 
known,  J  sliall,  therefore  take  occasion  to  state  tliem,  Imt  as 
the  présent  is  the  tirst  case  in  which  a  prohibition  lias  heen 
awarded  to  the  (Àairt  of  Vice-Admiralty  out  of  tliis  court,  I 
shall  show  in  the  tirst  instance  the  powei-  and  the  authority 
of  the  Court  of  Kin^'s  Bencli  to  award  tliis  writ.  Every 
court  of  limited  juvisdiction  niust  lie  sul.ject  to  control,  tor 
where  tliere  is  no  control  tliere  can  Ite  no  limited  Jurisdiction. 
In  Enjifland,  ail  siich  courts  (and  aiiioiiir  tliem  the  Admiralty,) 
aiv  superinteiided  and  l'estraiiUMl  within  the  proper  liounds  of 
their  authority,  by  the  superior  courts  of  Westminster  Hall. 
Aïid,  in  the  Kin^'s  '.'olonies,  in  America,  the  f  unie  jiower,  witli 
respect  to  the  Courts  of  Vice-Admiralty,  liii-i  heen  exercised 
by  the  superior  courts  of  conimon  law.  In  Keij  «t.''  Huhhard 
v.s.  PciifHt',  (1)  Pearse  libelled  in  the  Vice-Adi  liralty  C^nnt  of 
New  York,  and,  the  plea  of  AV//  d'-  Hiihhurd  to  the  jurisdic- 
tion being  refused,  tln!y  obtained  from  tlie  C  lurt  of  King's 
Bench  of  the  province  a  writ  of  prohibition.  The  issue  in  the 
cause  was,  "whether  the  sliip  seized  was  pi'ize  or  110  ])rize,"  a 
(juestion  over  which  the  Court  of  Admiralty  liolds  an 
une(]uiv()cal  atul  exclusive  jui'isdiction,  and  it  was  accordingly 
determined  at  the  cockjtit,  that  the  ])i'ohibition  had  lunai 
improperly  issucl,  but  the  gênerai  authoiity  of  the  ])roviiicial 
Court  of  King's  Hench,  to  award  the  writ  of  prohiltition,  was 
not  at  ail  doubted.  The  lord  chief  Justice  Lee,  in  delivering  the 
Judgmeiid  said  : — 

"  As  tliis  is  a  (pn-stion  upon  j/rize,  I  tliink  the  common 
law  court  had  no  right  to  jirohibit,  "  and  lord  Mansfield, 
(referring  to  tliis  décision)  afterwanls  said,  in  the  ca.se  of 
Li inio  vs.  Roil iK'ji  : 

"  This  case  (A'r//  tl'  Ilnhhnrd  vs.  l'earm)  was  argued,  and 
could  only  be  argued  as  a  meic  (piestion  of  law,  Jnst  as  if  it 
had  arisen  in  VVestniinstei'  Hall  upon  a  capture  in  the  liver 
'l'hames,  within  the  body  of  aciamty.  The  coui'ts  of  law  in  the 
colonies  prohiltit  the  CNturt  of  Admiralty  Just  as  the  Courts  of 
Westminster  Hall  do  hère."  (2)  The  [lower  of  prohibiting 
the  ('Ourt  of  Vice-Admiralty  when  it  exceeds  tlu'  limits 
of  its  jurisdiction,  must  theii  be  Ncsted  in  some  or  otlier 
of    His    Majesty's    ordinaiy  courts   of  law   in   this  province. 


(I)   DoiigliLs,  lidS. 

('J)  DuiigluH,  bl!l,  iii  iiolis  ;    '_' ChiiliiiLi»'  opiii.  'JU7,  -l.>. 
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and  as  the  Court  of  Kin^'s  P)eneh  and  of  Appeaîs  are  theonly 
courts  of  ordinary  juris<lietion  in  the  province,  u'e  hâve  to 
inquire  in  wliich  of  tlieiii  it  is  vcsted.  Kor  this  purjtose  it 
iiiust  ht-  reiiiarked  that  the  distinction  hetween  the  writ  of 
proliil)ition  and  the  writ  of  ap]»ea!  is  essential.  Wlien  a  court 
lias  jurisdiction,  and  ^ivcs  a  wron^  sentence,  that  sentence  is 
the  suhject  niatter  of  appeal,  and  not  of  prohibition  :  but  if  it 
lias  no  jurisilictitJii,  prohibition  is  the  leifal  reniedy.  The 
writ  of  ajipeal  reiiioves  the  cause  into  the  superior  tî'ibunal 
for  invcsti<;ation  npon  the  merits  of  thecase  itself  in  référence 
to  the  pai'ties  and  their  respective  ri<;lits.  The  wi'it  of  prohi- 
liition  does  not  reiii(»ve  the  pi'oceedin<(s,  nor  does  it  lead  to  any 
i  11  xt'sti «cation  of  the  merits,  except  ir.  so  far  as  they  tend  to 
t'hiciilate  the  (|Ue!tion  of  jui'isdiction  Now  the  jurisdiction  of 
the  ('ourt  of  Appeals  is  iiniited  by  statute  (I)  and  extends 
oiily  to  causes  apjiealed  froin  civil  jurisdictions  wherein  by 
law  an  appeal  is  allowed,  so  that  the  C/Ourt  of  Appeal  canuot 
take  co^fiiizance  of  the  j)roceedini(s  of  the  Adiuiralty,  unless  it 
lie  by  writ  of  appeal,  audit  is  certain  that  no  appeal  is  by  law 
allowed  froni  any  décision  of  the  ('(Uirt  of  V'ice-Adniiralty, 
except  to  the  Hi^li  Coxxrt  of  Adiuii-alty  in  Knt>land,  or  to  the 
Court  of  His  Majesty  in  pj'ivy  council  (2).  Jtfollows  that  the 
jH'ovincial  Court  ot"  Appeals  lias  no  jurisdiction  whatever 
with  respect  to  the  Adniiialty.  A  writ  of  ])roliibition  to  the 
Adiuiralty  cannot,  therefore,  issue  ont  of  that  court,  and  con- 
stnpu'iitly  iiiust  issue  ont  of  the  Court  of  Kin^'s  Hencli.  To 
wliat  1  liave  saiil  upon  this  ])ait  of  the  subjcct,  I  shall  add 
that  the  power  and  authority  of  this  coui't  to  award  the  writ 
of  prohibition,  and  to  awai'd  the  writ  of  cei'tiorari  (which 
wc  daily  issue),  stand  in  principle  U)>on  the  saiiii-  ^rouud. 
liotli  writs  are  di'si<>;ned  for  the  control  (»f  limite<l  tribiinals 
to  restrain  and.  keep  tlieiu  witliin  the  true  bouiids  of  their 
res|)cctivt'  juri.siiictions,  and  botli  are  etpially  necessary  for  pre- 
scrviiiiriiiviolate  the  le^al  desiribution  of  judieial  authority (îi). 
Tht'  «gênerai  ([Uestion  which  arises  ont  of  the  tacts  set  forth 
in  tlie  sutf^-estion  and  the  atinlavits  fyled  in  support  of  it,  is 
this:  "Whethei'the  Court  of  Viee-Adniiiidtv  lias  jurisdiction 
in  a  case  of  salva^e  arisinif  and  enticely  coiiipleted  withiii  tlie 
liniits  of  tlu'  ])i"ovince  !"  And  we  are  of  opinion,  as  already 
intiniated,  that  't  lias  iu)t.    The  ^nouiid  of  this   opinion   shall 

V 

(I)  .-Udu...  III.,  di.  VI,  .s.  2X 

(•-')  -A  Hliu'k.  Ciuii.,  (i(». 

(.'})  Tlu^  "  Ajtpel  ooiniiK'  d'iildin  "  ami  tlic  "  «ir'ft'iwt!  (ri'X(''iMittT,"  iiiv  in  fiict 
pi'oliiliitiDiw,  ,Sec  tlu!  iiiliiMluotiim  to  tlio  t'ilitii»!»  i)f  Dt'iilzarl,  liy  Le  Cuiiius, 
7M  L  (',  Dei).,  n-rlio  dt^feiisç  trç«tiyHtv'r,  3,  1,  11    1,  Si  ni|i|  .*<,  vdI.  VI,  j>.  "  m] 
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now  be  shown,  aiul  to  this  end,  certain  pnjpositions,  on  wliich 
we  l'ely,  sliall  l»e  stated  with  the  authoritien  on  wiiicli  tliey 
are  founded. 

We  liold  tlien,  HH  a  gênerai  nile,  1.  tliut,  aecording,  to  the 
civil  and  maritime  law  of  England,  tlie  Higli  tVmi't  of  Adnii- 
ralty  ot"  Eii^laiid  eaimot  liold  plea  of  aiiy  niatter  arising  witli- 
in  the  jui-isdiction  of  tlie  ordinary  courts  of  law  ;  aud  tliat 
it  cannot  liold  plea  of  any  niatter  arisin^  within  the  liniits  of 
the  realni,  or  kingdoni  of  En^dand,  I)ecause  the  liniits  of  the 
jurisdiction  of  the  ordinary  courts  of  law,  are  co-e.\tensi\ c 
with  the. liniits  of  the  realni  :  2.  that  certain  cases  are  excep- 
tions to  this  ffeiieral  rule,  liut  tiiat  salva^e  arising  aiul  coiii- 
pleted  V'ithin  the  jurisdiction  of  tlu;  ordinary  coui'ts  of  law, 
is  not  one  of  the  excepted  cases  ;  8.  that  the  ])rovincial  Court 
of  Vice-Adniii'alty  has  no  greater  or  other  authority  tlian  that 
of  the  High  Court  of  Adniiralty  of  England.  It  will  follow 
frtiiii  thèse  propositions  (wlien  estîihlished)  that,  as  the  Higli 
C'ourtof  Adiiiii-alty  of  En<;land  cannot,  so  the  provincial  ('om-t 
of  Vice-Adniiralty  cannot  hold  pK'a  of  any  niatter  of  salvage 
arising  and  coinpleted  within  the  jurisdiction  of  the  ordinary 
courts  of  law,  and  conse(piently  that  the  jiroviiicial  Court  of 
Vice-Adniiralty  cannot  hold  plea  of  any  niatter  of  salvage  ari- 
sing  and  coinpleted  within  the  liniits  of  the  province,  if  the 
liniits  of  the  jurisdiction  of  the  ordinaiy  courts  of  law  oi' 
the  province  be  co-extensive  with  the  liniits  of  the  province. 
I  proceed  to  tliv'  considération  of  tlu?  tirst  proposition  : — 

It  is  laid  dowii  as  a  gênerai  rule  that  the  jurisdiction  of  the 
instance  Court  of  Adniiralty  of  England  is  contîned  to  niatters 
ai'ising  on  the  liigh  seas.  (1) 

It  is  true  that  it  does  not  seeiii  to  be  agreeil  what  sli.ill  Ite 
takeii  to  be  tlie  high  seas  in  ail  cases,  l»ut  it  is  eipially  true 
that  a  river,  creek  or  hav(;n  within  the  liniits  of  any  country, 
constituting  a  part  of  the  ivahu  or  kingdoiu  of  Englaiid,  is 
clearly  held  not  to  be  a  ])art  of  the  high  seas,  and  that  the 
instance  Court  of  Adniiralty  (tannot  take  cognizance  of  any 
niatters  niade  or  donc  in  any  such  l'iver,  creek  or  haveii, 
because  ail  niatters  arising  there  niay  be  heard  and  <le- 
tennined  in  the  ordinary  courts  of  law  (2).  "Itisarule," 
says  Mcnouall,  "  in  the  law  of  England,  that  the  AdiiiiraTs 
jurisdiction  is  contiiied  to  niatters  arising  on  the  high  sea, 
and,  thei'cfore,  lie  cannot  take  cognizance  *of  contracts, 
etc.,  Iliade  in  any  river,  haven  or  creek,  within  England  for 
those  ai'e  triable  bv  the   coiniiion    law."  ('i)    Bv  the  statute, 


(1)1  liaooii,  (t2.'{. 
(2)  I  HiK'uii,  (i-.»;t. 
(.'<)  '2  McDouiill'Mils.,  .".4;t 
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M]  Hicli.  II,  cil.  V,  it  is  fiiacted,  "  that  tlic  a<li)iirals  ami  tlu'ir 
(lt'|)UtioH  .shall  not  meddk',  from  henceforth,  of  auythint; 
tloiu-  within  the  rt;aliii,  lait  oiily  of  a  thinj»;  dont'  upon  the 
sca."  By  the  statutt^  lô  Rich.  II,  eh.  III,  it  i.s  enacted,  "  that 
of  ail  laîuiuer  of  contraets,  pleas  an<l  (juarrels,  and  ail  otlu-r 
thinifs  risinir  within  hoilies  of  ctauities,  as.  well,  by  land  a.s 
liV  water,  aiid  also  of  wreck  of  the  sea,  the  Admirais  ('«au't 
shall  hâve  no  niaïuier  of  co^nizance,  power,  nor  juriNdiction,hut 
ail  such  inanner  of  contraets,  pleas  antl  ([Uarrels,  and  ail 
othei-  thin^rs  l'isin^  within  the  l>odii's  of  counties,  as  well  hy 
land  as  hy  water  as  afoi'c,  and  also  wreck  of  the  .sea,  shall  l>e 
trietl,  detei'iuined,  discu.ssed  and  reniedied  by  the  laws  of  the 
land,  and  not  before,  nor  by  the  admirai,  nor  his  lieutenant 
in  aiiy  wi.se,"  and  by  the  statute,  2  Henry  IV,  ch.  XI,  it  i.s 
enacted  as  follovvs,  viz.  :  "Whereas  in  the  statute  mode  at 
Westmin.ster  tlie  13th  year  of  the  said  kinf:^  Richai'd,amon^,st 
othei'  thin<;s  it  is  contained,  that  the  admirais  and  their 
ileputies  shall  not  intermoldle,  fi'om  thenceforth  of  anythin^ 
doue  within  the  realm,  but  only  of  a  thiu»;  donc  u})on  the 
sea,  aecordin^  as  it  hath  been  didy  used  in  the  tiiue  of  the 
noble  kinif  Edwai'd,  ^rand  father  to  the  said  kin^  Richard  ; 
onr  said  lord  the  Kini^  will  an<l  ^ranteth  that  the  said 
statute  be  tîrndy  holden  and  kept  and  put  in  due  exécution," 
Such  are  the  statutes,  which  acconlinir  to  Stauiford,  are  to 
be  coiisidered  as  statutes  declaratory  of  the  conuuon  law 
"  Per  common  ley  (says  he)  dciuint  le  sfiifiif,  kuiio 
Ih'iirlc'i  IV,  vh.  \l,  l'adinl nil  ii\ivé  jarmlicinni,  sinoti  .^nr 
[<•  lui  ai  meer,"  and,  by  a  séries  of  décisions,  the  pi'ovisions 
which  they  contain,  ai"e  a<lju<ifed  to  be  the  law  civil  and 
maritime  of  En^land.  In  Ciadock's  case,  it  was  said  "  the 
inteiit  of  the  statute,  18  Rich.  II,  was  toprevent  tlu'  Admiral's 
Court  from  holding  plea  of  anythin<(  happeniiiff  within  the 
realm,"  aiid  a  pi'ohibiti(»n  was  <rranted.  (1)  lu  L('l<ili  v.s. 
lin  fin/,  a  pi'ohibition  was  awarded,  beeause,^>r/'  Ciirniii'  the 
contruct  was  made  on  land  and  I ii/ni  corjnifi  comitatUK,  and, 
thei'i'foiv,  the  admirai  can  bave  no  jui'i.sdietion,  for  the  .statutes, 
bSanil  1')  of  Richard  11,  and  2d  Heii.  IV,  ch.  XI,  are  that  the 
ndmii'al  shall  not  bave  conu.sance  but  oït\nn^»doiwsu./K'i'<iHinii 
//KOV,  and  Cnol:  (justice)  said,  when  a  place  is  covered  over  with 
sait  water  iuid  is  ont  of  any  county  or  town,  there,  est  iilfn  m 
iiiiii'i',  but  whei'e  it  is  within  any  county,  there,  it  is  not  aU uni, 
mil  ri' -.and  trial  shall  be  \)e.r  vicinitu  ni. {2)ln  the  case  of  the  lord 
Adinifiil  vs.  Ai/(.s'to/,  the  suit  was  instituted  in  the  Admiralty 
l'or  a  ship  as  Hotsani,  left  near  an  harbour  in  Norfolk,  ami  it 
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was  af^ive»!  tliat  llotsaiii  ou^ht  to  1k'  triod  in  the  Atlniiralty  ; 
l»ut  a  proliihitioii  waw  orderiMl  prr  Caridnt,  "Bccause,  ihe 
MUfi^fTestion  was"  tlmt  tlu^  deivlictiou  was  infra  rorims  c())iii- 
tutiis.  (1)  In  tilt'  ca.se  of  Gidliver  d'-  lir(iii</,  a  sliip  was 
wrecke»!  l>y  tciiipest  in  a  creck  of  èhe  sea,  "fnfra  cAn'paK 
finiiitdfii^^  of  Dorset."  The  .sailors,  upon  pretence  that  the 
^(M)(ls  in  the  ship  were  homt  pf  rif  a  m ,  \)V()c\uvA  a  c<)nin»i.s.si()n 
of  .sale  ont  of  the  Court  of  Adiuii'alty,  whereupon  the  owners, 
to  prevent  the  .sale  "  hrouf>-ht  a  sapcrsci/i'HH,"  and,  upon 
pro(lucin^  the  lihel  to  the  court,  a  prohibition  was  granted, 
"hecause  the  cause  of  action  did  arise  infra,  corpus  romitatits 
and  .so  the  A<liniralty  cannot  hold  plea  thereof."  (2)  In  Cokc'x 
report  of  the  anonyuious  case  in  the  rei^j^n  of  Edward  I,  it  is 
said,  the  sea  within  the  juri'sdiction  of  the  admirai  is  ont  of 
every  county,  for,  if  the  sea  be  in  any  coinity  then  pais  niay 
conie  froni  thence.  Tlu;  adïuiral  hath  jurisdiction  when  the 
conunon  !aw  cannot  ^ive  reniedy.  (,'{)  Upon  the  référence 
made  in  the  7thof  Jac.  I,  in  the  ca.se  of  xir  Rirluird  Haivki^ts, 
vice-adniiral  of  Devon,  to  the  chief  justices  of  the  Kni^'s 
Bench  and  Conunon  Pleas,  and  to  tlie  chief  baron  of  the 
Exchetjuer,  it  was,  by  tlieui  resolved  "that,  by  the  conunon  law, 
the  admirai  ought  not  to  meddle  with  anythinij'  done  within 
the  realm,  and  only  with  thiugs  done  upon  the  sea,  and  this, 
say  they,  apptsareth  fully  by  the  statutes,  18  Rich.  II,  cli. 
y,  aud  2d  Hen.  IV,  ch.  XI.  (4)  In  further  proof  of  the  présent 
proposition,  I  refer  tothe  cases  which  are  cittnl  by  "the  judges 
of  the  realni,"  in  their  answers  U  the  ari'icuH  Adiiii rttlitutis 
(5)  of  which  the  tirst  answer  is  as  follows  :  "By  the  laws  of 
this  realni,  the  Court  of  the  Admirai  hath  no  coinisance, 
power  or  jurisdiction  of  any  man,  nor  of  contract,  plea  or 
(juerele,  within  any  county  of  the  realm,  either  upon  the 
land  or  the  watei-,  but  every  such  contract,  plea  or  querclc, 
and  ail  other  things  rising  within  any  county  of  the  realm, 
either  upon  the  laml  or  the  watei-,  and  also,  wi'eck  of  the  sea, 
ought  to  be  tried,  determined,  diseu,s,se(l  and  remedied  by  the 
laws  of  the  land,  an<l  not  before,  or  by  the  a<lmiral,  nor  liis 
lieutenant,  in  any  uumner,  so  as  it  is  not  material  whethei- 
the  place  be  upon  the  water  i iifrd  jitwtiiit  et  rcfliixam  aqiuv, 
l)ut  whether  it  be  ujion  any  water  within  any  county.  VVhere- 
fore,   we    acknowledge   that  of  contracts,  pleas  and  qacrcles 

(1)  Sideifin,  I7S,  p.  ». 

(2)  2Sia.,SI.  . 

(3)  12Rep.,  80. 

(4)  13Rep.,.12. 

(fi)  4//w(.,  l«-H7, 
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iiia'lr  upon  the  sea,  or  any  part  thereof,  which  is  not  within 
anv  eouiity.  the  ailiniral  hatli  and  oujfht  to  hâve  jurisdic'tion, 
and  no  pi't'ec(K'nt  ean  Ite  shown,  that  any  prohihition  hatli 
Itt'cn  f(ranti'(l  for  any  contraet,  pU'a  or  qiwvdc  eonccrninf;  any 
niaritiniL'  cause  dune  npon  the  sea,  takin^  that  only  to  he  the 
sea  wherein  tht'  adnnral  hath  jnrisdiction,  wliich  is  hefore 
hy  hiw  <U'scril)ed  to  he  ont  of  any  eounty.  (1)  In  later  tinies 
tlie  sanie  opinion  has  uniforndy  heen  hehl  in  the  courts  of 
VVestudnster  Hall.  In  the  Connnon  Pleas,  in  Ross  v.s.  \Viilh'i\ 
(2)  Ro.ss  who  was  a  pilot,  was  sent  for  to  (Jravesend  to  conie 
on  hoard  the  ship  Oxford,  l)ein^  in  sea  reach.who  accordin^ly 
weiit  on  hoard  of  lier  there,  and  piloted  lier  fVoni  thence  to 
her  nioorin^s  at  Deptford,  and  for  his  waj^'es  due  to  hini  up(jn 
that  account,  he  instituted  a  suit  in  the  Adniiralty,  upon 
which  a  prohihition  was  nioved  for,  upon  a  su^^estion,  that 
l)oth  the  contraet  and  the  work  done,  weiv  within  the  hody 
of  the  eounty,  and  an  aHfi<lavit  that  sea  reach  is  within  the 
hody  of  the  eounty,  and  a  prohihition  was  ordered,  and  j»'i' 
Ciiridiii:  "There  is  no  instanee  to  he  found  whei'e  the  contraet 
was  at  land  and  to  do  the  work  oji  hoard  within  the  hody  of 
sonie  eounty,  that  the  coninion  law  courts  hâve  evei-  pei'- 
niitteil  the  Adniiralty  to  hâve  jurisdiction."  (;})  lu  VAtlxism 
vs.  Oniislt.'i/,  (4)  on  the  authority  of  the  décision  in  Violet  vs. 
libmae,  (5)  it  was  adniitted  on  hoth  sides,  that  the  Adniii-alty 
liad  no  juri.sdiction  in  the  case,  hecause  the  l'unninj;'  fore 
and  hreakini»;  of  the  Lihellants'  ve.ssel  liad  happeiied  on  the 
'ritinies,  within  the  eounty  of  Kent,  and  a  pi-ohihition  was 
accordin^ly  awarded  hy  lord  Kenyon,  and  the  Court  of  Kin<;'s 
Bench,  ivnd,  in  deliverin<r  the  jud<fineiit  of  the  sanie  court,  in 
LIikUi  vs.  Rodiiej/,  lord  MansHeld  said,  "the  view,  ])urport  and 
tendency  of  the  statutes  is  to  prevent  the  Adniiralty  froni 
tiyinif  luatteis  ti'iahle  at  coininon  law.  Thèse  statuti'S  «lon't 
e.xciude  the  couinion  law  in  any  case,  and  they  confine  the 
Adniiralty  hy  the  loeality  of  the  thin^  done,  which  is  the  cause 
of  aiîtion,  it  must  he  done  on  the  hi^li  seas,  if  done  in  ports, 
havens  or  rivers,  within  the  hody  of  a  eounty  of  the  realin, 
the  Adniiralty  is  excludeil."  ((i)  Froni  thèse  authorities  it  is 
ci»rtainly  clear  as  a  gênerai  l'ule,  that  the  Hiuh  Court  of 
Adniiralty   ol  Eii<jjland  lias  no   jurisdiction    ovt-r  any    inatters 

(1)  4.Fust.,  p.  \:u. 

CJ)  •-'  Wils.,  •_»(!.-). 
(.•{)  2  Wils.,  '2(».-). 
(4)  '.i'W  Ilep.,  1).  .•»1.-.. 
lô)  Cio.  .lac,  .114. 
(6)  Uuglas,  Olû, 
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îirisiii^  within  the  ivaliii,  jukI  tlmt  the  loiiHon  oftliis  luFe  is 
thut  HiU'li  iiiiittcrs  haviiii^  îirist'ii  witliiu  tlit- jurindictioti  ot'  the 
coniinoii  law  courts  iiiust  tlu-iv  l»o  ivwd. 

It  is  adiuittetl  liy  our  stîcoiid  proposition  that  "  curtain  cases 
are  cxcL'i)tions  to  tliis  f^ciicral  rulf,"  laitwc  liold  that  "salva^c 
ariHiii<^  aiid  coiiij)l<'ti'd  witliin  tlic  jurisdiction  tif  tlic  onliuary 
courts  of  law,  is  not  onw  of  the  exccptiMl  cases"  sueiu^  foi- 
iiiaiinei's'  wa^cs  fouuded  on  coiitracts  and  foi'  money  duc  U])ou 
hypotliecation  l>oii<l  :  wliich  hâve  lieen  executed  within  the 
jurisdiction  of  the  ordinaiy  courts  of  hiw,  are  faniiliar  instances 
of  such  exceptions,  ontirnietl  by  the  récent  décisions  in  Hinve 
^('  Xd/nfr,  {])  mu\  ^fl■llf't()|lr  «f-  (ilil)hoiis  (2)  which  hâve  lieeii 
cit(  d  îit  the  bai'.  But,  of  thèse  exceptions  tlie  foiiner  is 
sai  '  ^)rd    Mansti«dd),  in   the  case  of  Hinrc  <l'-  N(([nei',  to 

le  •'.    '  on  services  j.erfornied  at  sea  (3)  and  the  hitter  is 

sUiii  ny  I  owell  (justice)  in  the  case  oï  Joli  iisini  vs.  Shcpiiii/  {•i) 
to  be  foundefi  ou  the  pi'inciph'  that  tlie  niaster  niust  liave 
IXAver  ^.>  takt'  '")  nioney  <hn-in^' a  vovit^e  upon  hypothfcation 
to  suppi .  tnt  .jecessfiry  wants  of  his  sliip  occasioneil  by  sti'ess 
at  sea  (5).  But  ni(lei)endent  of  thèse  considérations  it  niust  be 
reiucnibereil,  that  the  proof  of  one  exception  is  no  evidei\ce  of 
the  existence  of  anothei'.  Our  iiKpiiry  is  whether  salva<fe 
arisin^  and  conipleted  within  tlie  jurisdiction  of  the  ordinary 
courts  of  law  be  also  an  exception  f  And  if  it  Vie,  it  was 
incmnl  eut  on  tlu;  Libellants  to  show  it,  and  this  they  luwe 
not  doue  ;  not  a  sin<!|;le  authoiity  of  any  description  lias  been 
pi'oduced  to  contradict,  in  this  res})ect,  the  jrenei-al  rule  or  the 
îisseition  of  Abbott,"  that  the  A<hniralty  lias  jurisdiction  if  the 
sii/nij/r  be  perfoinied  at  sea  "  ((i)  and  not  othei'wise. 

I  pioceed  to  show  '.].  that  the  provincial  Court  of  Yice- 
Adniiralty  lias  no  greater  or  other  authoi-ity  than  that  of  iiw 
High  Court  of  Adniii'alty  of  England.  The  Courts  of  Vice- 
Adniiralty  in  the  British  x\nierican  colonies  ai-e  branches  of 
the  jui'isdiction  of  the  adiiiiiul  of  England,  and  appeals  froni 
the  décisions  of  thèse  vice-courts  are,  therefore,  broiight 
before  the  Higli  Court  of  Adniiralty  of  England,  not  only  in 
ordinary  cases,  but  even  in  revenue  cases,  in  which  a  juiis- 
diction  is  given  to  theni  by  statute  without  any  provision 
whatever  for  ajipeals  (7).    In  this  province,  as  in  ail  others 

(1)4  15uir.,  I!W4. 

(2);rr.  k.,  -itiit. 

(,S)4  Unir.,  I!»r»(l. 

(4)(l  Moil.,  7t». 

(5)  II).,  Linfer  va.  linuier,  Str. ,  (M);'). 

(«)  Al)l)()tt, '2ul..  .T)7. 

(7) '2  Robiiiwon's  AVy/.,  246-248,  note  a. 
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lH'loiit,niii;  to  His  Majusty,  tlio  judge  of  tlic  Court  of  Vicf- 
A'iiiiiralty  holds  liis  officf  liy  coimiiissioii  froni  tlic  Hi<;li 
(."oiiit  of  A<liiiiralty  of  Kiii^laiid,  l»y  whicli,  uiidei-  the  st'al  of 
that  court,  la-  is  a[H)oiutt'd  "  t'ouiuiissary  in  Lower  Canada." 
It  nuj^lit,  tlit'ii'foiv,  1h'  sufficii'nt  to  say,  tliat  as  tlic  Courts  of 
Vict'-Adiiiiralty  firc  tlius  t-nianations  of  tlic  High  Court  of 
Adiiiiraltv  of  Knirlaiid,  thcir  iurisdii-tioii  cannot  cxfocd  tliat 
of  tlH'  fotu't  froiii  wlicin'c  tlicy  origmati'.  'riic  mtcrioi' caiinot 
possilily  Ik'  iiir)re  tlian  t'(|ual  to  tlic  supcrior,  nor  caii  tlic  dcputy 
(and  tlicy  arcdcputics  of  tlic  admirai)  posscss  nior»-  ])o\si'r 
or  autliority  tliaii  tlic  piiiicipal  from  wlioni  tlicir  wliolc  powcr 
and  aiithority  is  dcrivcd.  1  sliall,  liowcvcr,  liavc  rccoui'sc  to 
thc  cor,iiiiis.sion  l>y  wliicli  tlic  jud/^jc  of  tlic  Court  of  Vicc- 
Ailmiiiilty  ii  tliis  ])rovinfe  is  apjiointcd,  whicli  I  tind,  ujiou 
rcscai'cli,  to  liavc  liccii  uiiifornily  thc  sanic  from  tlic  con(|Ucst 
to  tlu'  présent  tiiiic  (  1  ).  By  tliat  commission,  tlic  iiowcrgrantcd 
to  thc  "commissaiy  "  or  judgc  of  thc  provincial  Court  of  Vicc- 
Admiralty,  is,  "  to  takc  cogiiizancc  of,  and  pi-occcd  in  ail 
causes,"  civil  iind  maritime,  and  iii  complaints,  coiiti'acts,  i'tc, 
and  such  causes,  complaints,  contracts,  and  other  thc  premiscs 
al)o\  c  said,  or  any  of  tlicm  (liowcvcr  thc  samc  uiay  ha])pcn  t  ) 
arisc,  lie  contracted,  hail  or  donc),  to  hcar  and  di-tcrmiiic 
according  to  thc  civil  and  maritime  laws  and  customs  of  thc 
High  (\)urt  of  Admiralty  of  En^land  (2). 

And  tliis  to  nie  is  conclusivc,  for  sincc  the  Sîime  iule  inust 
iiccessarily  ohtaiii  in  ail  courts  wliosc  procci'dinj^s  arcgdvcrncd 
|py  thc  samc  laws  and  customs,  it  is  plaiii  that  thc  provincial 
Court  of  V'icc-Admiralty  can  liavc  no  greater  or  otlicr  autlio- 
ritics,  nowcr  or  jurisdiction,  than  that  of  tlu'  HiLdi  Court  of 
Admiralty  ;  thci'cforc,  as  thc  civil  and  maritime  laws  and 
customs  of  thc  Hiirh  Court  of  Admiraltv  do  not  cnablc  it  to 
takc  cof^ni/aiicc  of  any  case  of  salvagc  cxcc[)t  such  as  arisc  on 
tlic  higli  scas,  thc  samc  ndc  must  liei'c  olitain  in  the  Court  of 
\'icc-Adniiralty,  and  as  according  to  thc  same  civil  and  mari- 
time laws  and  customs,  any  place  which  is  within  thc  limits 
of  the  jurisdiction  of  thc  ordinary  i-ourts  of  law  is  not  jiartof 
thc  liiirli  scas,  it  follows  that  ncitlicr  the  High  Court  of  Admi- 
ralty, nor  the  ])rovincial  Court  of  Vicc-A<lmiralty  can  law- 
fullv  takc  comiizancc  of  anv  case  of  salvciic  arisiiii»-  in  anv 
such  place.    It  is  st't  forth   in  thc  HIk-I   that  the  salvage  was 

(  I  )  Ki^coids  in  the  i>tHi.'u  of  tlie  secrutary  of  tlie  provi.icc. 

['2)  "  r>y  tliis  coniiiii»si(>n  (says  llie  reiiort  of  the  goveriior  tind  l'oiiiu'il  of 
((•iieliec,  to  liis  Miijcsty,  diiiwn  liy  Imroii  Mazeres,  the  iitloniey  geiieiiil,  iii 
17()i)),  it  i.s  e\  iik'iit  Voiir  Majenty  hiiH  iiitrodiioed  iiito  thi.s  province  idl  the 
liuvs  of  Your  .Majesty»  Knglish  Court  of  Admiralty  in  /ini  of  the  Fieiich  laws 
iiiid  customs  hy  which  inaiitinie  causes  were  decided  in  the  time  of  the  l'"i-cnch 
Koveiiiinciit."    (.l/(a«/>.<' Colleotioii,  p.   Hl.) 
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witliiu  tlif  district  <if  (^ueltcc,  witliiu  tlic  jurisdiction  of  tiiis 
CMUit  and  not  t'iscwlu'it'." 

lu  lioss  iii  ir(^/./r/',  it  Wiis  said  l>v  tlie  court: — '' It  is  aud 
uiu.st  l)c  laid  iu  tlic  lihel  that  the  contract  and  tlie  vvork  wtM-»' 
Kotli  ou  tlu'  liii,di  scas,  yct  wc  uiust  uow  takc  thc  su^i^cstiou 
to  ht-  tiui',  au<l  that  botli  tlie  coutract  aud  the  woik  \vei"e  at 
laud."  (1)  It  is  uot  thereïoi'e,  ueces.sary,  perhaps,  at  tliis  tiuie 
to  show  why  the  Hattuie  of  Mille  Vaches  (which  is  the  Idciim 
lu  (jiio  iu  tliis  case,  aud  is  upwards  of  one  hundreti  luiles 
ahove  the  west  ^'^u\  oF  the  islaud  of  Auticosti),  is  witliiu  the 
liuiits  (»f  the  district  of  Québec,  and  within  the  juiisdictiou  of 
the  ^oui't.  Mut,  as  \ve  deeiu  it  l'i^ht,  in  a  ca.se  of  this  descrip- 
tion, to  stat(^  l^'iHy  the  eutire  ^l'ounds  of  our  opinion,  1  shall 
do  so,  aud  for  this  purpose  1  .shall  détail  in  clirouolo^ical 
ordei',  the  sevei'al  public  instruments  ami  acts,  which  relate 
to  the  boundaries  of  this  pr.iviuce  aud  to  the  liuiits  of  the 
three  districts  of  which  it  is  couiposed.  Havin<^  first  preuiiseil, 
that  bv  the  2nd  daust;  of  the  Provincial  Statute,  ÎU  (îeo.  111, 
cil.  VI.,  this  court  lias  oi-i^inal  jurisdictiou  and  jiower  in  this 
district,  "  To  tnke  co^nizanee  of,  heai-  ami  détermine  ail 
causes,  as  well  civil  as  criuiinal,  except  those  which  are 
))urely,"  that  is,  exclusively,  "of  Admiralty  jui'isdictiou."(2)  T)h' 
tir.st  iu.strument  in  ordei"  is  the  l'oyal  jiroclamation  of  the  7V 
of  October,  17(i.S,  which  thus  describes  the  ^overument  of 
Québec,  "bounded  ou  the  Labrador  coa.st  by  the  l'iver  St.  John, 
and  from  theiice  by  a  liue  drawn  from  the  head  of  that  rivi'r, 
throuii'h    the   lake    St.  John,  to   the   south    end    of    the    lake 
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Lawrence   aud   the  lake   ('hamplain  iu    forty-tive   décriées  of 
nortli  latitude,  pa.sses  alouy  the  lii^h    lauds  which   divide  the 


(1)  -2  \Vil8.  !!</,.,  -20'). 

(■2)  I..11  sec.  2  (If  oe  statut  de  17fl3,  (|ui  est  intituli'  :  "  Aete<iui  divise  lu  pro- 
viiifedu  lîa.s-Ciiimdii,  ([iii  .iiiieiide  la  judiuiiliire  d'iwtlle,  et  <iui  rappelle  eei- 
taines  lois  y  nu'iitioiiiiéi's,"  est  en  ees  tei'iiies  :  "  Il  sera  constitué  et  érij^é  dani; 
chacun  des  dits  disti-icts  de  Québec  et  Montival,  ies])ective)nent,  une  cour'  (|ui 
sei-a  ilénoinniée  ("our  du  Hanc  du  Roi  ;  la  Cour  du  Banc  du  Hoi  pour  le  dis- 
trict de  (Québec,  consistera  du  juge  en  chef  de  ,Sa  Majesté  ])oui'  la  dite  pro- 
y'uiM;  et  de  tiois  juges  ])uisnés,  et  la  ("our  du  liane  du  Hoi  jtour  le  district  de 
Montréal,  consistera  du  juge  en  chef  de  Sa  Majesté  pour  la  dite  cour  et  de 
t  lois  juges  puisiiés  ;  et  les  dites  cours,  dans  les  districts  respectifs  susdits, 
auront  uiu-.  jui'idiction  originelle,  piendrout  connaissance,  ouii'ont,  procéde- 
ront et  déterniinei(»nt,  dans  la  manière  ci-après  statuée,  toutes  causes,  tant 
civiles  (|Ue  criiuinelles,  et  <lans  lescjuidles  le  Roi  est  partie,  excepté  celles 
purement  de  juritliction  d'Amirauté,  et  celles  (pii  sont  ci-après  exceptées  et 
jMunvues  pour  le  district  inférieur  (le  (iasjié,  coniine  partie  du  dit  district  de 
(Québec.  '' 

V.  ftrt,  28  C.  P.  (,'. 
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rivcrs  tliut  fiiipty  tlicinselvi'H  iiito  tlie  saiil  rivt'i'  St.  Lawiciicc 

fiMiii  tliosf  which  ffill    into  the  sca,  and    also  alonj,'   tlu'  iioi'tli 

coast  of  the   Baie  des   Chaleurs  and  tlic   coast  ol'  tlic    ^'ulf  oï 

St.  Lawirncc   to  Cape  KoHicrs,  and    fi'oni    tliciu'c  crossin^  tlic 

iiioutli    of   thf  l'ivi'i-    St.  Lfiwi-fnct'   hy    tlic   west  ond   of  tlu' 

islainl  uf  Anticusti,  terniinatcH  at  tlu'  aforcsaid  ri\frSt.  .Folin." 

Tlif     nt'Xt    at't     is     tlit-    statutc,    14    (ît-o.    III,    c-h.    LXXXIII, 

n.simlly  callod  tlu-  Qtu'hn'  Art,  l»y  wldcli  it  is  l'nacti'd,   " 'l'Iiat 

ail   the  territoricH,  i.sland.s    and  ('(tuntrics  in   Xoitli   Ainerica 

liclontfin^f   to   tht'    crown  of  (îrcat    Bi'itain,  and   ItoundiMl   a.s 

tluToin    dt'scriitt'd,    and    ail     sucli    to'ritorios,    islands    and 

foiuitrius  which  havc  sincc   tlu'  tentli  day  ol'  P\'l»i-uary,  17(i.S, 

lu'i'ii   nuulc   part  of  tlio   «fovfrnnu'nt   of    Newfoundiand,   lie, 

and  tht'V  nri'  hcivhy,  dui'in^  His   Majcsty's  ))lt'aHnn',aniu'X(Ml 

to  and   niadc   pai't  and    {tart-cl   of  tlu-  provinci'  of  (^nclict-,  a,s 

crcatt'd  and   estai )li.slu'(l    l»y    the   .said   royal  pi(>claniati<»n   of 

tlic  7th  Octolu-r,  17()8.   "The  next  instrtnnent  in  succession  is 

the  order  of   His  Majesty   in  his  ])rivy   council  of  the  month 

(if  Aii^'ust,  l7fM,  by  which  undei-  the  ])ower  roserved  to  hini 

hy    the    Util    of    (îeo.    III,   eh.    L.X.X.XIII,  recotrnized    in     the 

statuti',   'M    (»eo.  III,   eh.  XXXI,  he   divides   the   pro\ince    of 

(^ueltec  into  two  distinct  provinces  to  be  calh'd  tlic   province 

of  Upjier    Canada  and    the    province    of  Lower    (-anada,  hy 

separatinjf  the  .said  two  provinces  accordin^f  to  the  followlnj^ 

liiie  of  division,  that  is  to  say,"t(t  commence  at  a  stone  liound- 

aiy,  on    the  north    haiik  of   the  lake   St.  Francis  at   the  cove 

west  of  point  (Ht  HdAidcl,  in   the  limit  hetween  the  townshi]) 

of  Lancaster  and  the  wiijnt'ii l'If  oï  New  Lonf>tieuil,  ruiniino- 

alonfî   the    said    limit,  in   the   direction  of  north  thirty-four 

deifi'ees  west  to  the  westernmo.st  an<^le  of   the  said  scit/nrti  rie 

of  Xew  Lon^iieuil,  thence  alonj;-  the  north-westei'ii  houndaiy 

of  the  scli/ncarie  of    Vaudreuil    runnin^f  north  twenty-tive 

denrées,  ea,st,  until  it  strikes  the  Ottawa  river,  to  ascend  the 

said  river  into  the  lake   Tomiscannin^,  and  fVom  the   head  of 

the  .said  lake  by  a  lini'  drawn  due  noi-th,  until   it   strikes  the 

homidaiy  line  of  Hudson's  liay.'   — There   are  no  othei'  public 

instrunietits  or  acts,  which    relate   to  the   Vtonndai'ies  of  this 

[trovince,  except  tliose  which    I   bave  cittMl,  and  from  thèse  it 

is    évident  that    the    l'iver    St.  Lawrence    U])wai'ds  froni    its 

niduth,   that,  is,   from  a    line   drawn   at  the  west   end    of  the 

island  of  Anticosti,  from  cape  Rosiei-s  on    the  .south  shore  to 

the   mouth    of  the  river  St.  John,  on     the   north    shore,  was 

ori^inally  included  witltin  the  liniits  and  constitnted  a  part  of 

the  province  of  Québec,  as  created  and  establishe(l   by    His 

.Majesty  s   proclamation  of  October,  I7(i;i,  and  that  ail  which 

(•(iiistituted  the  province  of  (Québec  so  created  and  established 

is  n(»w  the  province  of  Lower  Canada,  except  what  fonns  the 
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province  (if  U])[)('r  ('aniula  wliicli  coiniiu'uci's  at  tlu;  lin»;  oi' 
division  *U'clan'<l  Ity  Hi.s  Majt'Hty's  onlof  in  council  ot'  tlie 
nionth  of  Au^niHt,  ITfM.sonio  miles  al  ovc  thc  city  of  Montréal. 

yVs  to  tlu;  liniits  of  tlie  district  of  (^uelM'C  it  is  necessary 
only  to  refer  to  the  first  sttction  of  tlie  l'rovincial  Statute,  H4 
(îeo.  m,  oh.  VI,  hy  vvliich  it  is  enaced,  "  that  the  province 
of  Lower  Canada  shall  consist  of  three  districts,  to  lie  called 
the  disti'ict  of  Quehec,  the  district  of  Montréal,  and  the 
district  of  Thi'e»!  Hivers  ;  that  the  district  of  Quehec  sliall  !»<; 
houndeil  to  the  westward  hy  the  eastei'n  line  of  the  srii/vcn- 
ric  of  d'Orvilliers,  as  far  as  it  extends,  and  thence  by  a  due 
north-west  line  to  the  northern  hoiindary  of  tins  pi-ovince,  on 
tho  north  side  of  the  river  St.  Lawrence,  ard  hy  the  ea.stern 
line  of  the  ^eupum l'ic-  of  Saiiif-Piirrc  les  Hf((/tn'ts  as  far  as 
it  extends,  and  thence  hy  a  due  southeast  line  to  the  southern 
houndary  of  tins  province  on  the  south  side  of  the  river 
St.  Lawi'ence,  <ni(l  tlu- xiiUl  (lisfrict  of  Qiu'hec  slmll  nnuprc- 
hciul  iill  tltiif  part  of  t/iis  prori in'c  irhlch  lies  fi>  fhc.  eadifanl 
of  iliv  bc fore  nient loncd  western  hoa  iiddri/  l'i  ne  of  thc  s(ii</, 
district."  Froni  thèse  puhlic  instruments  and  acts  it  is 
ajiparent  that  the  Batture  of  Mille  Vaches  liein^  very  far 
ahove  the  west  end  of  th(^  island  of  Anticosti,  and  as  the  line 
drawn  from  Cape  Rosiei's,  to  the  river  St.  John,  is  within  tlu' 
limits  of  this  province  of  l^ower  Canada,  and  heiii^  also  very 
far  helow  the  eastern  lines  of  the  seigneuries  of  dXJrvilliers 
and  Sf-Pierre  les  Hecqai'ts,  is  also  within  the  limits  of  the 
district  of  Quehec,  so  that  ail  causes  there  arisinjif  are  infra. 
eorpns  eontifotns  and  within  the  jurisdiction  of  this  court. 

If  the  pai'ties  in  this  case  are  not  satistied  with  this 
opinion,  thev  know  that  they  are  not  hmuid  hy  the  présent 
proceedings,  it  is,  particula)'ly,  in  the  power  of  the  Lihell- 
ants,  to  compel  the  Respondents  to  déclare  in  prohihition,  to 
perfect  an  issue  u])on  the  matters  c(»utained  in  the  sufri^estion, 
to  ohtain  the  Juilfjinent  of  this  court  on  that  issue,  to  a])peal 
from  that  judgment  to  the  ])rovincial  court  of  appeals,  and 
idtimately  to  ohtain  the  décision  of  His  Majesty,  in  his 
privy  council,  U[)on  the  whole  case. 


Uf 


lULK  AitsonTi:.  (1)  (Stewart's  Hep.,  p.  21.; 
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(1)  SiiH'o  this  (lociHioii,  jjioliiliitioii.s  liiivi;  lieeu  awaidiMl  in  tliu  Court  of 
Kiiig's  Ik-iicli,  at  Queliec,  in  tlio  followin;^  awaH  :  -Miir/ihi/  vs.  Wi/son,  in 
1S2'2,  fol' ail  assaiilt  and  )>attt'ry  in  a  foieign  port  ;  Joiie.t  v.s.  l/oiranl,  tliu  ca.se 
of  tlie  l'tiitiilht-<  for  ilainage  doue  liy  collision  in  the  port  of  (4)ueliec,  in  182^^  ; 
Willls:  v.s.  Sditii/,  for  pilotage  iji  the  rivei-  St.  f^awrenee,  in  IS'27  ;  (larrt't  vs. 
Moniaii,  niastei-  of  the  "  Onaiulago,'  l'ith  .hine,  I8.S4,  for  the  lecovery  of  a 
ea]iitatioii  tax  jiaid  in  Irelaiid  ;  Il iirlif/  nml  niiothir  \>i.  Short,  for  a  loss  of 
pa.sKengei's  gooiLs,  at  (irosse  Isle,  June,  IS,S4. 

In  a  hlatnte   p.issed   in  the  TniLcd  Ki-.igdoin,  '_*  W'ill.  1\',  eh.  lA.,  intituled 
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ACTION  OF  DAMAGES.     MAUCIOnS  ATTACH'fENT. 

C/OUKT  OK  KlN(i's  HeNC'H,  (^Uclx'C,  Htl»  April,   IH|  I. 
Wmi-KIKLI)   and  CoATKS,  ilf'ililist  HaMII,T<»N  Hllil  MMotlltT 


Court  of 
W'ilson,  in 

tlii!  case 

in  1H'2S: 
larrct  vs. 
ovuiy  of  a 

a  I08H  of 

intituleil 


//(/</;  Tliat  it  in  not  ne  -«sîiry,  in  ('iiniidii,  in  an  iiclioii  fur  a  niali- 
(ions  arrfst  of  |ir(i|K'rt.y,  tu  .s.-t  forlli,  in  tlio  (icclaration,  tliat  tiic  artinn 
in  wliicii  flicarrcsl  was  niailc  lias  Ix-cn  tcrminaUMl  (1) 

'Itiis  was  an  action  of  dania^'cs  for  a  nialicions  arrt'st  of  tlic 
Plaiiitifis'  propcrty  l>y  attaclinuïnt  oi-  nrri'f  sniijdc.  Tlic 
DitVuilants  (Icninnrd  to  tht^  déclaration,  and  BowEX  and 
Knet<'HE1{,  in  support  of  thc  doniurrcr,  contt'ndi'd  tliat  110 
action  fol'  a  nialicious  arrcst,  lies  licforc  tlic  action  in  whicli 
tlic  arrcst  was  niadc  is  (K'tcrniinc<l,  and  that  tlic  déclaration 
onjflit,  tlicrefore,  to  liave  set  fortli  tliat  tlie  action  instituteil 
liy  tlie  l)cfendap*^s  af^ainst  tlie  Plaintitts.  lia<l  heeii  terniina- 
ted,  tliat  tlie  deteriiiination  of  tlie  former  suit  was  rccpiire»! 
for  sucli  lif^lits  as  it  niif^lit  hapjien  to  attor<l  in  évidence  on 
oiie  side  or  tlie  otlier,  an<l  to  prevent  coiitradictoiy  Juil^iceiits 
(2)  also  tliat  tlie  déclaration  was  defective  in  tliis  furtlier  res- 
pect, tliat  it  did  not  aver,  tliat  no  deht  was  due  l>y  tlie  IMain- 
titi's  to  tlie  Défendants,  wlieii  tlieir  pi'operty  was  arrested,  so 
tliat  the  former  adniitted  a  proltalile  cause  for  the  arrcst,  lait 
tliat  tlic  want  of  a  prohaWlc  cause  and  malice  were  hotli  ne- 
cessary  to  complète  the  action.  (.S) 

PEKHAl'l/r,  on   tlic  otliei-  side,  in.sisted  tliat  tliere   was   no 

"An  act  to  ii'guliite  tlie  practice  and  tlie  fee.-t  in  the  N'ice-.Adniiralty  Courts 
altroad,  and  to  oliviate  doubtM  as  to  tlieir  jurisiliction,"  the  foUowiuj^  clau.se 
is  contained  :  -  "Whereas,  in  certain  cases,  douhts  inay  arise  as  to  the 
jurisdiction  of  V'ice-Aiiiiralty  Courts  in  His  .Majesty's  possessions  aliroail, 
witli  respect  to  suits  for  seainen's  wagcs,  jiilotage,  hottoinry,  damage  to  a 
shi])  hy  collision,  conteinpt  in  lireacli  of  the  régulations  and  instructions 
ri'latiiig  to  His  Majesty's  service  at  sea,  salvage  and  dr<iits  of  .Adniiralty  ; 
lie  it  tlicrefore  cnacled,  that  in  ail  cases  wliere  a  ship  or  vessel,  or  the  inaster 
tlieivof,  .sliall  conie  witliin  tiie  local  liiiiits  of  any  N'ice-Adiniralty  ('oiiit,  it 
sli.dl  lie  lawful  for  any  person  to  coinnience  proceediiigs  in  any  of  the  suits 
litieinliefoif  nieiitioiie(l  m  sucli  N'iceAdniiralty  Court,  notwithstanding  the 
cause  of  action  inay  hâve  ariseii  ont  of  tiie  local. liinits  of  such  court,  and  t> 
cairy  on  tlie  saine  in  the  saine  inanner  ,is  if  tiie  cause  of  action  liail  arisen 
«itliiii  tlie  said  liinits."  'l'iiis  eirtictnieiit  dors  not  seeiii  to  reniove,  in  any 
way.  tlie  douhts  lliereiii  referred  to.  It  wouM  hâve  heen  desiialile  tlial  tliis 
ilause  of  tilt!  statute  liad  heeii  more  dear  and  exjilicit  than  il  is.  No  (|iiestioii 
lias  yet  arisen  in  thc  courts  hère  iipon  the  construction  to  lie  giveii  to  it. 

Ill  V.  art.  l.SC.  I'.  C.,  et  art.  Kl.Vi  C.  C. 

ri)  /•'/.-./((/■  vs.  Hrisidir,  I  Doug. ,  "21.");  Frunli  \)i.A>Liii'<iiii,\\\\\'n,7t\~  ;  Muniiin 
vs.  /liKilif-i.  •_»  T.  H.,  'i-J"),  and  À'/cX'  vs.  Frunli,  I  Ksp.  N.  P.,  ch.  i.xxx. 


\:i)  Siilloii    \>i.  .Jiilni-i/ovi  ,  I    T.   It.,    MV.l  ;   (lo.^liii    vs. 
l'iirtuii  vs.  Jlonitr,  1.  Bu^  cL'  l'ii//,  l-'OJ. 


//"..;•,  •_'   Wils.,  .•<(!.>  ; 
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aiiiilit^'V  liftwccM  tlif  cases  cit('<|  aiid  tlic  présent  case.  Tliat, 
in  Kiiiîhmd,  aii<l  in  tliat  class  ot' cases  t<)  wliich  tlie  Defen- 
«lants  hail  l'et'erred,  tlie  j^ist  ul"  en(|uiry  was  tlic  existence  <>f 
tlie  délit  swurn  t(>,  liiit  tilut,  in  tliis  case,  tlie  en(|uiiT  would  Ix^ 
wlietliei'  tlie  PlaintiH's,  wlien  tlieir  pntperty  was  seized,  wen^ 
alioiit  t«i  ahscund,  or  (itlierwise  to  defrniid  tlieir  creditoi's  ;  and 
tliat  if  tlie  DeFendants  liad  nialiciously  laid  sncli  nn  inteiition 
to  tlieir  diar^fe  withont  any  })rolialtle  cause  and  tlie  IMaintitls 
liad  Hustained  danwu'c,  it  was  plain  tliat  tliey  niustrt'cover  tlie 
aiiiount  of  Hiidi  dania<;e  wlietlier  a  délit  was  or  was  not  «lue 
liy  tlieiii  ;  and,  tlieret'ore,  it  was  unnecessary  to  iille/^fe,  in  tlie 
déclaration,  tliat  tlie  f<»i-iiier  action  liîid  lieen  deterniined  :  and 
as  it  liad  lieeii  deterniined  tliat  c()iitradictoiy  atîidav  its  eould 
not  lie  tileil,  to  reluit  tlie  l'ti'ects  ot"  Mil  atfidavit  for  an  arrest 
of  tlie  jieixon,  and  tlie  saine  rule  iiiiist  necessarily  olitain  in 
cases  of  attaclinicnt  l»y  <<i'rc't  simiih'  <if  property,  tliere  could 
not  lie  contiîidictory  judf^nieiits. 

,Si:wKl.l,,  ( 'il.  .1  :  It  is  umhaililcdly  true  tliat,  in  an  action 
for  a  nialieious  arrest,  in  Kn^land,  it  niust  appear,  and  must 
tlierefore  lie  nllej^r,.d  in  tlu-  déclaration,  tliat  the  former  suit 
in  wliicli  the  Plaintitt"  was  arrested  is  terniinated  liy  a  jud^f- 
iiieiit  of  iiini  proK.,  a  verdict  or  discontinuance.  (  l) 

lu  tliis  case,  the  arrest  was  of  the  Flaintiti's  property,  f 
which,  if  is  was  nialieious,  au  action  ceitaiiily  lies  in  the 
law  of  Canada.  (2)  But  it  is  t'.sseiitial  to  reiiiaik  tliat  the 
^fnainds  on  which  the  prOcess  of  arrest  is  hère  olitaiued,  are 
not  the  saïui-  as  in  Kn^dand  :  tliei'e,  it  is  olitaine«l  on  the 
artidavit  of  the  Plaintilf,  in  which  lie  swears  tliat  a  délit  is 
due  to  hini,  and  no  more,  so  that  the  ([iiestion  of  malice  or 
no  malice  turns  eutirely  «ai  the  existence  of  the  délit.  Hei-e,  foi' 
the  arrest  of  jiropei'ty,  it  is  olitaincd  on  tlii'  atfidavit  of  the 
l'hiintitt  who  not  only  swears  to  his  deht  lait  swears  also  that 
the  Défendant  intends  to  aliscond,  or  départ  the  province,  or 
to  secrète  his  eti'ects/ov  Ihi'  pnvposc  of  (lt'fiuiii(/i  lU/  /ils  rird- 
itors,  and  the  (piestion  of  malice  or  on  malice  turns,  sometinies, 
un  the  eiupiiry  whether  the  Plaintiti"  had  ^ood  cause  to 
charife  the  I)efen<lant  with  such  a  frauduleiit  intention. 
Hometinies,  on  the  existence  of  the  délit,  aud,  .sometinies,  ou 
h<;th.  In  uiany  cases  tlien,  the  deht  niay  lie  <lue,  aud  yet  the 
arrest  lie  malicicais  ;  as  for  instance,  where  the  Plaintitf  lias 
cliar^ed  the  Défendant  with  a  fraudulent  intention  to  aliscond 
when  lie  well  kuows  that  lie  had  no  such  iuti'ution,  aud  in 
such  cases,  ipioatl  the  action,  it  is  immaterial  whether  the 
di'lit   was   due  or   not,  altliout,di  it  may  he  material  r/z/fw^/ ///c 
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(f)  1-  l''Sl>-  N.  l'-,  fil.  i.NX\  ;  2  Ksp.  Dig.,  r.;!!. 

[2)  2  Uomat,  218,  Hiij'Jk,  an  Dr.  jiiik,  lil).  111,  lit.  Il,  uit.  4, 
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(jiiii iil II III  ut*  (liUiifij^n-s;  iiinl  it  ('iiiiiint  lie  nri'rssm'y  tn  sliow, 
litli'i-  nii  tlic  i'act'  ni'  tlif  «IccIniiitiiiM,  nr  in  rvidcnci',  tliat  tlu- 
t'iiiiiirf  suit,  iii  wliicli  tlif  arrcst  was  iiiadc,  lias  Iktii  ttrniiii- 
alril.  Tliis  iiiay  lu-  (lie  niHc  iii  tlii-  ]»it'st'nt  iiistam-t',  l'or 
aiiiflit  wi-  c-aii  .sa\  ,  ami  tlic  ilciimiiri-  iiiii.st,  tlicrfruir.  liu 
iliMiiisHfil. 

Dciiiuiii  r  Wimissfil.  {Shuiii's  Ri  p.,  [>.  M).) 
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ARBITRATION."  ARBITT^  «TORS. 

CoUKT  H|-   Ki\(;'s   Ukn    II,  l^Ufltoe,  10  Aiail,  l.s||. 

Mr.lKi  IMoiiN  rs.  ^'()^^•(J,  ami  aiiotlicr. 

Ifilil  :  Tliiit  iiiMiM  11  n'rcn'ni(!  tu  tlirt'i'  ailtitriiti'is,  nr,  specitically  to  aiiy 
(\\(i  oftiii'iii,  an  awarii  liy  twd  in  j.'ikh!,  if  tlif  tiiinl  lias  liail  duv  ut>l\vi\ 
ijftlif  iiiattcrfs  rfCiTicil  anil  nt'tlic  si^vtMal  nicrtiM'r.s  ;  but  if  tin;  rcfcrciico 
lie  lu  tiin-t?  J^(.■lU'l•i^lly,  ail  siioiild  lu'  prescrit  at  tlic  mrctin^H,  spccially 
«lien  Llic  iiwanl  is  iMiuic,  ami  tlicu  tlir  awaid  uf  twu  is  valid,  evcu  if 
thc  tliinl  ruftiscH  tu  UHSeiit  to  it.  (I) 

A  l'iilc  was  ()l)taiiitMl  for  tlic  lioiiiolo^îitioii  oi'  an  award 
di' cci-tuiii  ai'liitratois  wlio  liad  bct-ii  a[)]i()iiit('<l  l>y  tlit»  parties 
in  tliis  easi'  to  (leciilc  npoii  ail  inattci-s  in  (lifti-rcnct'  iM-twccii 
tlii'iii.  Tlic  ivt'ci'cncc  Iwul  liccii  inadc  to  tlircc  arbitrators,  aiid 
altliou^li  tlic  tlu'cc  liail  licard  tlic  i)artics  and  wcrc  ,ill  prcscnt, 
wlii'ii  tlic  award  was  inadc,  two  onlv  liad  siuiicd  it,  atid  tlu; 
tliird  had  rct'uscd.  'l'iic  cause  slicwii  auainst  tliis  rulc  was 
tliat  tlic  icfcrciicc  was  u-riicral  to  tlircc   pcrsoiis,  ami  tliat  the 


awan 


1,  liV   t 


y   two  only,  was  no   aw 


ii'd 


that 


c\civ  awaid 


inust 


i|iiadratc  witli  thc  ternis  of  the  sulunission,  the  wholc  author- 
ity  ot"  thc  arliitrators  bcinj"-  derived  tVoni  thence  an<l  Foundcil 
ou  thc  consent  of  the  parties.  (  )n  thc  othcr  side,  it  was 
iusistcil  that  thc  award  was  u-ood  althouu-li  the  n.'fci'cncc  lias 
hccii  to  threc  u'ciicrallv.   (2) 


I'i:k  Ci'KlAM  :  Whcn  a  rcferencc  is  i 


iiadc 


to    tl 


irce  ar 


l.itc 


rs, 


ui'  s 


pccifically    to  any   two  of   tlicn 


an 


award  hv  two   of  tl 


le 


pcrsiMis  nanicd  is  u'ood,  providcd  thc 


thir 


d  has  (hic   notice  o 


thc  scvcral    meetings  a})poiiited,  ami  of   the   scvci'al   mattcrs 


i-ctcrrcd 


to    tl 


ICI! 


ami 


tl 


lis    is 


IW, 


hecausc 


it   1." 


th 


plaiii 


iiit''iit  of  thc  snliiiiission  :  {'A)  lait  whcn  the  référence  is  to 
thrcc  ociierally,  not  only  notice  of  ail  the  mattcrs  referrcd 
and  of  thc  iiicctinu's  is  ncccssary,  but,  nioreovci',  it  is  rcipiircd, 

(Il  V.  ait.  \:U\\  L-t  I.T.I  ('.  p.  (.'. 

(t-'i  •_'    L,    (',    \h-u.,  r,  rhii   arliitiiige,  24J  ;  '2  Dict.    «le  Dioit,  '•'-/•/lo  sentence 
arljitnilu,  tlIKj  ;  K«'p.  de  dur.,  n  rliu  ailiitriigc. 

(.'()  See  Will.  /.'</<, 'Jl.")  ;  aiid  Juiiss*:,  Traiti'-  ili-<  Arhilraiii'-^. 
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that  tlu'  tliree  arbitcrs  should  he  piVHcnt  at  tlic  nifctiii^s, 
and  jmvfcicularly  when  tlif  awanl  is  niadc;  yiît,  it"  ail  tlicsc 
(•(M|nisit('H  an!  c()iM[)li('tl  with,  tlic  awaiwl  of  two  is  siiHiciciit, 
cvt'ii  whcre  the  tliii"<l  rcFusiis  liis  aHSt'iit  tu  it.  Ah  in  tho  ])ultlic 
tribunals  dF  jnstici',  so  in  the  |))-ivat('  trllunials  whicli  tlic 
l):irtie.s  eloct  for  thi'Uisi'lvcs,  th-j  sunse  oF  tlic  niajoritv  piv- 
vails.  (1) 

Award  honiolo^ated.  (Stiiarfx  lif'i>.,  p.  43 J 


INCIDENT  AL  DEMANO.-EXCEPTION  TO  THE  FORM. 

Court  ok  Kixcj's  iÎENcii,  (^uoljoe,  20  Apiil,  ISI 1. 

TlKNKh  and  otlltTH  rs.  WHITKIKLD. 

Ililil:  Tliiit  ifan  incidiMital  IMuintillMocs  uot  nii  Mii'  face  en' liis  dc- 
tilaratiiiii  .slicw  tliat  liis  (U'iiiainl  is  ccMincrtcil  with  tlii'  (iciuaiiil  in  cliicf, 
th(>  Defoiiilaiit  niiist  avail  liiiiisclf  of  t  liis  ouiissidii  hy  an  «'Xccii^iou  as 
tMfiii-Mi;  if  lie  (lues  Ilot,  hiit  answcrs,  lui  waivcs  tlic  irn'!j;iilarity  ut'  1,Ih; 
])n)t'eeilin>rK  and  adinils  that  Ih' is  (vv7(if  (//(•i'//(î.    (li) 

To  an  incidt'iitai  ci'oss  dcniand,  tylci!  l)_v  tlic  IX'fcndant  in 
tliis  ciinsc,  the  l'iaintitl' in  cliict'  plcadcd  tlif  ocnci'fil  isstic,  iind 
dcniiii  rcil  ti)  tlir  iiiciilcntal  l'iaintitls  dcclafation. 

i^oWKX,  for  the  nicidental  l)>'fendants  (Tii.rii'-r  et  al.),  con- 
ti'iiilcd  that  tliis  ci'oss  dcniaiid  nmst  lie  disiiiisscd,  as  the  inci- 
dcntal  declai'ation  did  not,  'ipon  the  face  of  it,  slicw  any  fcla- 
tion  Of  connection  lictwccn  the  dcniaiid  in  chicf  and  the  inoi- 
dental  deinand.   (•'}) 

Skwkm,,  Cil.  .1  :  An  iiiciilental  cfoss  dciiiand  is  a  dcmanil 
institiited  liy  the  J)ercndaiit  in  a  snit,  aj^ainst  the  l'iaintitt', 
fof  some  cause  of  action  connecte*!  with  the  niattei-  put 
in  liti;4ation  liy  the  deinand  in  cliief,  and  in  some  wav  ac- 
cessary  to  it,  It  is  a  mode  of  defence  to  a  «U'iiiaiid  in  cliief,  to 
wliich  a  Défendant  ivHortH  in  cases  wheic  hv  the  rules  of  nlea- 
din»;'  lie  cannot  avail  himsclf  of  the  matt<'r  of  liis  dei'ence  in 
any  other  way.  (4)  Jf,  thei'etoi'e,  an  incidental  l'iaintiti  does 
not, on  the  face  of  his  declai'atioii.  iiiake  it  appeai-  that  lus  de- 
mand  is  connet'ted  with  the  demand  in  chief,  and  aiises  r.r  co- 
(li'iu  fdufr,  tUi'  incidental  Défendant  niay  take  advantaye  of 
his  omission  as  a  /' //  di'  non  iirticrdcr.  Iiy  an  exception  as  to 
fofin  ;   iiut,    if,   instead    (d"    so  doiiio'.  hc    answei's    the  demand 

(Il  I  iyoïu't,  II!):  li.  ( '.  Dell.,  i-<rli(i  iirliilr.tgf,  iiaiagnipiiu  ,'{.  ii.  -J.  \  1  l'ra'. 
j'nni.,  I.'îl  1  ;  H'-iiiys.  ."il7  ;  .Imi-isf,   '/'/■.  ili  i  A  rliilrinjix^  n"  .')(!,  (i(>. 

(•>)   \'.  art.   IKi.'t   l.-d  (".   I'.  C. 

(.'!)  I   l'ij;.,  ;).'W  ;     Miin  v.s.   I.njh,(,\  K.  |{.  (^,  hSKl,  ii'll. 

(1)  '.  l'i^'.,  .S38  ;  Joii&bt,  Ti:  (/.    Pn.^idiiiiu,  (»:»,  71  ;  Stiinlidii.  I  lit. 
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ii-viiiist  liiiii,  lie  waivi's  thf  irrc^ulavity  of  the  pi'ocoeding,  and 
vuluntaiily  siiliniits  the  cause  to  the  jurisdiction  of  the  court, 
wliich  lu'  Ik  pi'i'nntt('(l  to  do,  ii iilcn /(juc  lircf  jiir'i  />)•<>  ne  iti- 
troddfto  Tcinincltifi'.  By  answei'in^,  ho  allows  hinisclt"  to  In; 
t'Mui*  in  caria,  and  adniits  "  that  he  ouglit  to  ansvvor,"  and 
lie  caiHiot,  thcrcforc,  aftci-wards  plcad  that  hc  ou^ht  not  to 
answ'cr.  'l'Iic  inciih-ntal  DcFcndaiit  in  this  case  has  answcrcd 
tlic  dcniaud  ai^ainst  hini,  hy  plcadin^^  thc  ^'encrai  issue,  and  a 
dcnnuTcr,  hoth  of  thèse  pleas  are  answcrs  du  fonds,  or,  to  the 
iiici'its  :  thc  former  is  an  answi^r  to  thc  tacts  stated  in  the 
Hhel  of  the  (U'claration,  thc  hittcr,  to  thc  coiiehisious.  Tlie 
truth  of  the  facts  stated  in  the  liljel  heiiiy;  dcnied  by  tlie  gê- 
nerai issue,  and  tlie  h'ixalitv  of  the  conclusions  1)V  thc  dciiiur- 
Vi'V.  As  f-ihe  iniport  of  the  dennirrer  aniounts  to  this  oïdy  : 
" 'Pliî''  '^  conclusions  caïuiot  Ite  grantetl,  hecausc  takinif  ail 
"  the  facts  statetl  to  he  true,  thev  do  not  aniount  to  a  Icn-al 
"cause  of  actiou  :  "  the  ((uestion,  whcthcr  the  ineidental 
l'iaiiititf"  (supposing  the  facts  stated  in  his  dcmand,  to  hc  .-i 
li'^;al  caiisc  of  action),  ean  avail  hinisclf  of  thcni.  in  thc  i'orni 
and  n\ainicr  in  which  hc  luis  institutcd  his  suit,  is  not  hcforc 
lis;  ;nid,  it  is  l'i^'ht  to  ohst'rvc,  that  it  oui^ht  to  havc  hccn  put 
(if  it  was  intcndcil  t(>  ])ut  it),  hy  an  cxcc[)tion  as  to  i'orni,  lic- 
ciuisc  it  is  thc  pi'o])ci'  province  of  ;in  exception  as  to  foi'ni,  to 
sliew,  '■  that  hy  reason  of  sonie  iMijiei'fcction,  «Icfect,  or  want 
iif  fiirni  in  the  proeeedings,  as  in  thc  writ.  or  «h-claration,  the 
court  cannot  ])roece(l  in  the  cause,  nor  conipc  !  thc  Défendant 
to  answcr."  (  I  ) 'l'hen  as  tlu;  niattci- stands,  the  nicrits  of  thc 
ineidental  dcniand  in  faet  and  in  law,  hein^-  solely  hcfore  us, 
;ind  not  thc  forin  and  inaïuiei'  in  which  this  dcniand  has  hccu 
iiistitutcil,  we  ean  only  décide  upon  tli'  foi-nici' :  .md  heiiijr  of 
o|iinioii  that  the  facts  stated  in  the  lihel  of  this  déclaration,  if 
ti'ue,  iunount  to  an  efficient  cause  of  action,  and,  conseiiuently, 
tliat  thc  conclusions  arc  Iceal  juid  propci'ly  takcn, 

Tlic  dciiuu'rcr  niust  hc  o\crrulc(l  ;  md  proof  upoii  the  i.ssue 
of  fuet  ordcred.  (2)  (Stii<(rf's  Rcp.,  p.  4(i.) 

Il)  Fi>r}„:<  \^.  AihiiL-ioii,  K.  I'..  (.).,  ISHl. 

('_')  'riiis  ilfiisimi  was  altiriiK'd  in  ii])]i(;al,  in  .lni\  ,   |S|.'!. 
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PARTNERSHIP.-DISSOLUTION. 

CoruT  (»F  KiN(;'.s  Hknch,  (<^uebcc,  20th  April,  iHil. 

On  jippoal  Froni  Montn-al.  • 

UE()R(iK  SvMKs,  A[»pt'liiiit,  fiinl  Daniel  Sitfiehlani),  cunitor 
ti)  Patrick  RoHKirrsoNTs  vacaiit  estatc,  aii'l  Neil 
RoREirrsox,  RcHpondont. 

Ildd :  That  i\w,  (li.s>soluti<)n  nf  a  jjartiiiTship  witlidiit  particnlar 
notice  ti>  por.SDiis  wit  11  wliniii  it  ha.s  Ix'cn  iii  tlic  habit  <if  dcalinj.',  ami 
^.'iMu^ral  notice  in  tlie  (idzitU  to  al!  witli  wlioni  it  lias  iiot,  doe.s  not 
exoiierate  tlie  several  nieiiiliers  of  tlit^  partiiersiiip  froiu  paynient  of  tlio 
(lebt^  (lue  to  tiiird  persons  iiot  iiotilied  and  wIki  contracted  with  any  of 
thoiii,  in  tlie  naine  of  the  firni,  eitlier  beforo  or  after  tlie  dissolution  (1). 

Tliis  was  an  appeal  fVom  a  jmlonu'nt  of  thc  C-ourt  ot"  King's 
Heiicli,  at  Montréal,  rcMulere»!  in  faxor  of  tlio  Respondcnts. 

Peu  CruiAM  :  Hv  the  law  of  Kn^Iantl  wlieie  tlierc  is  a 
partnersliip  of  any  nunilier  of  pei'sons,  if  any  change  is  ni;vle 
in  the  partneivslii]),  and  no  notice  is  given,  any  person  dealing 
witli  the  partnership,either  liefore  or  after  such  chanei-,  lias  a 
ii<(ht  to  call  upon  ail  the  parties  who  at  tirst  coniposed  the 
Hrni,  (2)  for  a  secret  dissolution  cannot  discharoe  the  partners. 
It  niust  he  pronuilgated  tothe  worhl  in  the  usnal  ami  ordinary 
Wiiv,  liy  jKirticuldf  notice  to  ail  who  l)ave  had  pi'evions  deal- 
ings  with  the  Hiin,  and  (/cveml  notice  to  ail  who  hâve  not 
through  the  niedinni  of  the  (ùizcite  ('•]).  The  sanie  rule  ohtains 
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recognized  in  a  jnd<>iiient  of  tl.e  Pailianient  of  Paris  njton  a 
secret  dissolution  ot  a  copartneiship  of  the  20th  Novenibei-  of 
that  year  (4)  repoited  liy  Chunivddfi.  "  11  faut,"  says  this 
jud};iiient,  "  (|Ue  celui  (|ui  ne  veut  plus  être  associé  fassi'  sigiii- 
Hei'  à  tous  ceux  avec  lesipiels  il  avait  coutume  de  contracter 
■ou  di'  négocier  pour  le  fait  de  la  société,  la  dissolution  il'icelle  : 
autrement  il  demeuicrfiit  ohhgé  envers  eux  :  même  (pi  il  la 
dén(Hice  par  proclamat';<n  et  affiches  pul)li(iues  à  ceux  (pii  hii 
sont  inconnus." —  It  must  not,  however,  lie  presumed  that 
knowledge  of  the  fact  of  dissolution  accpiired  hy  otlier  menus 
is  insufficient.  for  if  there  lie  an  ahsoiute  knowle(lg('  of  this 
fact  in  the  ])arty  coutracting  with  the  tirm  at  the  time  of  the 

(1)  V.  iirt.  MMMIC.  ('. 

(2)  Farkiii  vu.  Cariitha-Ail  ni.,  1  Kh|).  X.  I'.,  \\.  -lAH  ;    W'Ilhl  \h.  Chamli(t:<, 
f'oMp.  HI4. 

{',\)  <lrah{iin  xii.  /fo/n,  IVukc'a ///^v /';•/((•<,  l.">4;  Hurluim   vm.     7'Ii(iiii/i-:iiii,    11)., 
4'-';   (/oil/rrj/ \n.   Tiiriilml/,  I   Ksp.  N.  I'.,;t7l. 

(4)  Cluuondii»,  l'aiiiltrt.,  lil».  IV',  cli.  .\iii  ;  2  Horiiier,  4ti!)  ;  l'oth.,  .So..,  ii.  l,*);. 
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coiitrfiot  lUiido  it  is  cnouf^h.  He  caii  lu'vcr  lie  suid  to  liavo 
c.)iitnicte(l  witli  tln'  Hi'tn  upou  tlii'  Faitli  of  tlvuse  jx-isonH  wliuiii 
lie  k'UL'W  to  Ik."  no  jxirtiiers  in  it, au'l  couHKiiieiitly  knew  to  be 
MO  |)!ii"tit.'H  to  liis  coiitract. 

In  tlie  présent  Ciise,  as  tlie  Fluintirt's  a^ent  {(JttrUiu'r),  Ity 
wlioni  tlu'  sale  was  niaile,  lias  litîeii  exaniinetl  hy  Itoth  parties, 
and  lias  distinetly  sworn  tliat  lie  liad  no  kno\vled(r((  of  tlie 
dissolution  (jf  the  ('o|)artnersliip  in  iSOl.or  ot"  Neil  Roltert- 
son  haviii^  retired  t'roni  the  liouse  :  the  sole  in(|uiry  is 
wliether  such  steps  were  takeii  at  the  tiine  of  dissolution  or 
sinee,  liy  the  Ri)liertson  or  either  of  tliein,  tliat  notiee  to  the 
IMaintift"  niay  fairly  Ite  inferred,  and  liis  want  of  the  know- 
le<lf;e  of  Neil  Robertsons  haviii^  retireil  froni  the  copartner- 
sliip  atti'ilmtt'd  to  the  Plaintiti"s  lâches  ;'  Now,  the  facts  of 
this  case,  as  they  appear  in  évidence,  are  thèse: — 1.  tliat 
there  was  no  altération  in  the  style  of  the  tii'in,  and  the  faii- 
inferetice  is,  that  it  coiitinued  to  be  coinposed  of  the  saine 
pcisons: — 2.  that  reifular  notice  was  ^iveii  to  the  (;reilitors  in 
Kii<;laiid,  and  yet  a  siiuilar  notice  was  not  <>iven  ti>  the 
creditors  hère  : — ',1.  that  no  public  notice  of  the  dissolution 
was  o'iven  hei'e  oi'  elsewhere  ; — 4.  that  so  late  as  Mardi,  bSOT, 
tliree  of  the  principal  nierchants  of  Montréal  liad  no  kiiowl- 
e(l(fe  of  Neil  Robertsou  liavin^  ivtireil  froni  the  partnei'shi]), 
altlumi^'h  the  dissolution  took  place  as  far  back  as  bSOl,  and 
ac(iuire(l  their  knowled^e  of  this  circunistance  at  that  tinie  by 
liri^  at(!  and  particular  applicfition  to  Patrick  Robertsou,  on 
tlii  belialf  of  soine  of  the  creditors  of  the  liouse  in  Kiif^land, 
t(»  know  wh(»  were  the  partners  in  the  Hrni  of  Patrick  liaherl- 
xon  (('•  ('(t.  Aii'ainst  such  a  weiidit  of  testinionv  notice  to  the 
l'iaiiititl'cannot  bi'  inferred,  nor  caii  we  attribute  the  want  of 
tlic  knowltMlo-(.  of  iYr/7  RohcrtHDii  havini;  retired  froni  the 
tinii  to  auy  othei*  ca\ise  thaii  to  the  lâches  of  Xell  HoJwrIxon 
and  l'iitrick  Rohi'i'lsmi,  of  which  they  caiinot  avail  theiii- 
srlves.  A  ilissolutioii,  it  is  proved,  did  take  place;  but  this  is 
not  a  dissolution  in  point  of  law.with  re^-ard  to  tliird  ))ers(»ns, 
unless  they  hâve  been  notified  thereof.  8o  far  froni  the 
change  bein^'  of  jiublic  notoriety,  upon  wliicli  abolie  the 
iiuestion  rests,  we  tind  that  fact  rebutteil  by  the  évidence. 
We  hâve  ffuw  throu^'h  the  record,  niore  than  once,  and,  upon 
mature  delil>eration,  are  clearly  ot"  opinion  that  the  judi>nient 
of  the  court  below  iiiust  be  reversed  with  costs,  and  that 
jud^iiieiit  niust  now  be  eiiteredup  for  the  IMaintiH's.bir  the  suni 
ilfUiandetl  by  the  déclaration,  .lud^fiiiriit  reverse(l.  (Slinirf's 
h'<j>.,  p.  4!».)' 
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ATTACHMENT  BEFORE  JUDGMENT.-CAPIAS.-CONTESTATION. 

Court  ok  Kin(;'.s  Bexch,  QueU-c,  lOtli . finie,  isil. 
Barnev  i'si.  Hahhis. 


Hcld  :  Tliiit  iiny  irre<:uliirity  in  an  iillulavit  U>  i..tiicli  nroporty  caninit 
])t'  taken  advant.asie  nf  by  an  oxcoption  as  tn  forni.  In  case  of  any 
irn'<:nlarity  in  sninj;  ont  a  (■(t/iins  ad  rin/ionili ixhnn,  a  motion  to 
(lischartro  tlie  DcfiMulant  froni  tiie  HJicriir's  cnstoily,  for  want  of  a 
«ntlicient  allidavit  to  liold  to  )iail,  and  not  an  exception  as  to  forni,  is 
tli(!  mode  of  taking  advanta^e  of  .sncli  irre^iilarity.  (1) 

Iti  tliis  case  an  attaclunent  was  sned  ont  ao-ainst  tlie 
J)et\'n<laiit"s  })r()perty,  Imt  tlu-  atttdavit  lieiiio-  coiisidered  as 
iiTt'^ular  liy  the  Détendant,  lie  Fyle'I  an  exception  as  to  fonn. 

It  was  ar^'iied  for  tlie  Det'en  laiit,  tliat  an  exception  as  to 
t'orni  was  tlie  pi-oper  course  of  [n'oceedinir  ;  mid,  for  tlie 
IMaintit!',  tlie  contravy  was  niaiiitaiued  upon  tlie  autliority  of 
tlie  case  of  Pitlti'rmni  vs.  Hart.  (2) 

Peh  Curiam  :  The  pleading  whicli  lias  heeii  called  an 
"exeeptitm  as  to  fonn,"  i,s  not  a  ////  de  ii'iii  i)r<><r(l(ii\  as  to  tlu' 
Insfdvcc,  wliicli  every  true  exception  to  tlie  fonn  is.  It  does 
not  shew  tliat  the  conrt  cannot  coiinx-l  tlie  Défendant  to 
answer  tlie  deiiiand,  Imt,  on  tlie   contrai'v,  it  sliews   tliat  not- 


(1)  V.  iiit.  IKi,  819  et  854  C.  P.  ('. 

(1)  In  tliis  cnm:  of  PfiJ/frxDii  \».  //rt;V,  (leteniiiiicd  in  tiio  ("oml  of  King'.s 
of  IJeiicii  at  (^iiel)ec  in  181  1,  the  DufiMiilunt  was  hcld  to  hail  ui»(.>n  :i!'.  iasutlii'- 
cicnt  attidiivit,  luid  an  exception  as  to  foini  f<iuiiiled  on  the  inegiil.u'ity  <>(' 
the  pi-oceedings  in  tins  respect,  was  fyleil  iipon  the  letuin  of  the  proicss.  Vor 
the  Défendant,  it  was  inaintaiiied  to  lie  the  nicisl  propef  mode  of  taking 
advanlage  of  the  allcged  iii-egulaiity  ;  su/, 

I'kii  Cl'lUAM  :  'l'ids  exception  nuist  he  disnnssed.  Kvcry  exception  as  to 
forni  is  a  ////  ili'  non  pr/rriltr,  and  niiist,  theiefore,  shew  that  the  court 
caimot  h'gally  piocced  on  the  l'IaintiH's  deniand,  or  compe'.  the  Défendant  to 
answer  to  it  in  any  nianner.  {\'i</i  the  case  of  Forlus  vs.  A/Llii-toii,  in  I8III, 
K.  I).  ().  )  Snw  II  iiipifi.s  (ul  II  ■</i(iii(/i  iiiliiiii  M^  twnfold,  it  ciintains  a  sunimons 
which  reipiires  the  Défendant  to  aiiswer  the  deinanile  of  the  l'Iaintitf  set 
forth  in  tlie  decJaratio?)  and  ainiexed  to  the  writ,  and  it  ilirects  the  sheritflo 
takethe  liody  of  the  Defeii<lant ,  and  to  keep  hini  in  lus  ciislody,  uiitil  lie 
gives  hail  to  the  action.  The  exce])tion  |)lea(led  in  tliis  c:'.se  certainiy  siiews 
that  the  Defemlant  lias  hoen  iinpro|)etly  taken  into  the  slieriffs  cnstody,  aiid 
that  he  is  entitled  to  his  disciiarge  from  that  cnstody  for  want  of  a  suliicient 
atiidavit,  hiit  it  does  not  shew  that  the  court  cannot  proceed  in  the  cause 
Itefore  tiiem,  hecause  it  does  not  at  ail  impeach  either  the  regularity  of  tln' 
suininons  to  answer,  contained  in  the  rnpiax,  or  the  forni  of  the  deinand  set 
forth  in  the  déclaration.  It  is  the.  collatéral  proceeding  to  ohtain  )>ail  or 
security.  which  is  atfected  ]>y  the  niatter  which  is  pleadeil,  aiid  not  the 
j)riiK'i])al  proceeding  to  ol)tain  judginent  for  the  suin  denianded  ;  and,  conse- 
((uently,  the  comt  caii  proceed  in  this  action,  as  in  ail  others  in.stituted  l'\ 
suinnions. 

A  motion  to  discharge  the  Défendant  from  the  cnstody  of  the  sheritf,  for 
want  of  a  suHideid  atfidavit  to  hold  to  hail,  is  the  proper  course  in  such 
cases  as  the  |)i'esent.    Kxception  dismissed. 
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witlistuiiilinif  tlif  allf<,'ati()iis  wliicli  it  contains,  tlu' IX'fi'iidant 
iiiust  niiswci',  For  thc  olijcftioii  wliicli  it  ur<^t'H  rt'Iatfs  nici-ely 
to  tlic  socurity,  whicli,  Ity  virtue  oi"  tlu;  attat'liim'iit,  lias  Ihh'II 
taken,  to  answer  thc  demand,  and  not  to  tlio  doinaiid  itself, 
or  to  aiiv  l>art  ol'  it.  Tlic  cast'  oi"  Piiffcrxon  vs.  Hai'f,  is  pci'fcctly 
,inalo^;'ous,  altliou<rli  thf  siicui-ity  tlii'iv  taki'U  was  u|k.(1  a 
ciipids  ad  l'Hspoiiil finit loii  ;  and  the  pi'iuciplc  for  wliicli  tln' 
l'iaintiti' novv  contcnds,  althouirli  it  was  not  dcciilcd,  was  l'ully 
i'ccoo;iiizf(i  in  tlif  case  ot"  Harloir  vs.  Rii-lm i-dsDii.  (  I  )  Kxccption 
(lisiiii.sst'il.  (Stdurl's  Hij).,  p.  02.; 

COMMERQANT.-LETTRE  DE  CHANGE. -GAPIAS  AD  SATISFACIENDUM. 

Corirr  ot'  Kincjs  Bench,  Qnebec,  2th  Octoltei-,  1811. 

(iKOROEX   rs  McCaRTHV. 

Ililil  :  Tliiit  tho  (Iriiwcr  nfaii  inlaiid  liill  ol' f\'<'l)an<.'t'  is,  (ihhikI  Imc, 
a  mcrcliant,  and  a  ra/iinK  tul  sdlisfiiciindiiin  iiiay  hc  iiad  ii|m>ii  a  judji- 
nii'iit  thcrciipoii  ohtuincd  againsl  hiiii,  uiidt'r  tli».'  (irdiiiaiiii',  Jô  <  icu. 
m,  rh.  ir,  s.  :5.S.  (2) 

(I)  K.  I!.  (.>.  iii  ISK). 

ci)  La  SCI'.  .'(.S  (lu  cil.  Il  des  ordoiiiiaiiccs  du  (  ioiivcriii'ur  ft  du  ( 'ousi'il  l(''j,'isla- 
tif  clc  la  proviiict;  de  (^m'-licc  de  178."),  'l't  (ico.  III.  est  en  ces  termes  :  "  l'our 
l'cxécutiou  de  tous  jugements  (loiini''s  pour  aH'aires  de  eomiueree,  entre  négo- 
ciiiiis  et  négocians,  et  inarcliunds  et  niarciiands,  et  aus.si  jiour  dettes  à  négo- 
ciaiis  et  luarcliands,  pour  marclianilises  et  ett'et»  vendus,  il  sera  non  seulement 
décerné  une  exécution  contre  les  hieus  nieuliles  et  immeuliles  du  Défendeur; 
mais  aussi  une  prise  de  corps,  dan.s  les  cas  où  ses))iensne  produiraient  point  le 
montant  de  la  requête  du  Demandeur,  et  il  sera  pris  et  détenu  dans  les  prisons 
du  district,  jus(iiri'i  ce  (ju'il  ait  payé  le  montant  du  jugement,  noiiohstaiit 
toutes  lois,  coutumes  et  u.sages  à  ce  contiaire.s.  Pourvu  (|ue  si  le  Défendeu'', 
après  avoir  resté  un  mois  dans  la  (irison,  s'adresse  à  la  cour,  et  fait  une  attes- 
tation sous  serment  (ju'il  n'a  point  dix  livres  vaillant,  le  Demandeur  paiera  au 
i)cfendeur  la  somme  d  etrois  scliellings  et  demi  (lar  cluKpie  semaine,  ])our  sa 
.■*ulisistaiu:e,  peiulant  tout  le  lem|)s  iju'il  .sera  détenu  dans  la  prison  à  sa  j)our- 
siiite  ;  et,  <laus  le  temjis  de  disette,  la  dite  Cour  des  I'lai<loyer'S  communs 
|)Hiiria  augmenter,  suivant  sa  discrétion,  la  <lite  somme,  <pii  n'excédera  point 
un  sclulling  et  demi  de  plus  par  semaine,  'i'els  |)aiements  seront  fait.s  en  avance, 
tous  les  lundis  de  clia(|ue  semaine,  à  faute  de  (pioi,  la  cour  dont  la  ))rise  cle 
corps  aura  été  décernée,  ordonnera  (pie  le  Défendeur  soit  élargi  ;  mais  le  De- 
maiideur  ne  sera  jinint  oliligc'  de  faire  tels  paiements,  s'il  ])rouve,  à  la  satisfac- 
liiiii  de  la  cour  par  ipii  le  Défendeur  est  di-tenu,  ipi'il  a  diverti,  ou  secpieatré  ses 
ellets  en  fraude  de  ses  créanciers. 

Par  la  sec.  I  d\i  ch.  xi.ii  des  statuts  du  Canada  <le  184!(,  l'J  Victoria,  il  fut 
décrété  tpie  "  aucun  href  de  rn/iias  ail  saflx/iniiiKliiii),  ou  autre  exécution 
contre  la  |)ersoiine  ne  sera  décerné  ni  accordé  après  la  passation  de  cet  acte." 

Cette  ilisposition  du  statut  de  184!)  est  reproduite  dan.s  lasous-see.  'S  de  la  s. 
7,  du  ch.  i.wxvii  des  ,S.  R.  H.  C.  \'oir  aussi  l'art.  '2'27l  C.  C. 

Cette  cause  n'a  |)lus  d'actualité  au  jioint  de  vue  ilu  capias,  vu  (jue  le  captas 
ml  .infii/witiiiliini  est  alioli,  comme  susdit,  mais  elle  est  re])roduite,  surtout 
à  cause  lie  la  note  qui  contient  un  résumé  de  certaines  di.s])OHitions  impor- 
tantes de  l'ancien  ilroi*  sur  la  contrainte  par  corps,  et  aussi  ;\  cause  de  sa 
portée  (plant  aux  jiarties  à  im  liillet  promissoire. 

Les  dis)iositioiis  actuelles  di^  notre  droit  relatives  à  l'emprisonnement  eu 
matières  civiles  se  trouvent  aux  ait.  •2'J7I  à  'J'277  C.  ('.,  inclusivement. 
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HAPPOKTS   JUDICIAIKES   IlEVISI^;s 


II 


Tho  Plaiiititr  liiul  obtaiiitMl  a  jud^nneiit,  n^îiiiist  tlic  Dct'cii- 
tlaiit,  for  tho  aniount  of  an  iiilaii»!  liill  ot'  oxcliauffc,  ol'  wliicli 
lie  waH  tlu'  (li'awtT,  pi'ott'Hted  foi'  n()ii-])ayiii('iit,  an<l,  n])()ii  a  w- 
turn  ot'  mdld  buiui,  tlie  Plaiiititf  luovt'd  for  a  capui^i  ad  wx^tN- 
farievduïii. 

Per  (^riUAM:  A  capiaK  ad  safisfacicudii m,  in  tlic  tcniisof 
tlu'  ordiiiatice  (1)  iiiay  1)0  liad  foi'  the  Hatisfaction  of  ail  judj^- 
int'iits  ^iven  in  commercial  mattei's,  bctwceii  niercliants  and 
traders.  A  forei^n  bill  of  exchan^'e,  in  the  law  of  Fi'ance,  is 
considered  to  l»e  an  actof  tratlint>'  in  money.  (2)  The  hill  itself, 
therefore,  is  a  commercial  mattei",  and  the  parties  concei'iied 
in  it  niust  he  traders  ;  and  upon  thèse  principles,  in  this  court, 
in  the  case  of  Eiriutj  Jiotric  vs.  Shiiriier,  (8)  a  capian  nd  safin- 


i.ii» 


m^ 


]n  ! 


Il'-- 


(1)  -J-iCico.  m.,  ch.  Il,  s.  'AH.  , 

(•2)  2  Potli..  107. 

(.S)  In  tliis  case  whiuh  wa.s  (loteniiiiu'il  in  .luno,  l.SKO,  tlie  l'iaiiititls  liad 
i(l)taiiio<l  a  jiidgnient  against  tlic.  Défendant,  an  otiieer  in  the  aiiiiy,  npoii  a 
hill  i)f  excliange,  diawn  liy  him,  in  their  favor,  npoii  l..i)iiili)ii,  and  retui'iied 
under  pi'otest  for  nnn  paynieiit.  A  wvit  (tï  fie  ri  /'ad  as  was  sued  ont  ag:iin.st  lii.s 
gDDils  and  uhattcls,  laiids  and  teneiiients,  ii])()n  which  the  sheriil' h  '"'ig  inade 
a  leturii  of  iinf/a-  lniiia,  a  riile  for  a  (-(ipiat  ail  ■■<a/ii<farieiifluin  ■  caiiied  and 

servtMl  on  the  Défendant,  wlio  did  iiol  a|)|)ear. 

Skwki,!,,  t^^ii.  .1.,  sai<l  that  iinprisonniont  after  jndginen.  for  the  satisfae- 
tion  of  ail,  and  of  any  deht.s  wilhoiit  distinction  a.s  to  their  nature,  was 
originally  the  law  of  France,  ami  lierein  it  difl'cred  froin  the  law  of  Knglaiid. 
(  Harhcrfs  case,  .S  Cokr'.i  Hi/i.,  ]).  l'i.  )  And  this  continued  to  l>e  the  iiilc  in 
France,  until  the  year  \2'>-l,  when,  hy  the  ordinance  of  St.  Louis  it  was 
aholished,  exccpt  in  cases  of  del)ts  due  to  the  (.'rown.  (Ville  Traili-  du 
doinniiif,  par  Lefevre  de  hi  Planche,  vol.  III,  ]).  '1\)~.)  \\y  the  48tli  article  of 
the  ordinance  ilc  Miiii.'iiis  whieh  passed  in  the  year  I.VKi,  the  old  law  Mas  re- 
enaeted,  and  the  roiitraiiili'  jtiir  ror/is  was  again  allowed,  in  ail  cases  and 
against  ail  persons,  after  the  expiration  of  four  inonths  froni  the  day  on  which 
a  copy  of  the  condeinnation  or  judgmcnt  was  served  upon  tlic  person  against 
vhoin  it  was  ])ronounced.  Cri-aiti'  du  domaine,  vol.  111,  ]).  "iitT).  The  .'îTth 
art.  of  the  onlinaiice  de  Hlois,  afterwards  excin[)ti:il  persctns  in  holy  orders 
froin  tho  opération  of  this  clause,  and,  nltiniately,  hy  the  Code  Civil,  certain 
othcr  charactcrs  were  aiso  exempted,  ami  it  was  enacled  gcnerally  tliat  the 
coii/rainfc  par  rnrpt,  exeept  in  certain  cases,  should  not  he  allowed.  Says  this 
ordinance  ;  "  Défendons  à  nos  cours  et  à  tous  autres  juges  de  condannier 
aucun  de  nos  sujets  par  corps  en  matière  civile,  si  non,  et  en  cas  de  ivinté- 
grande,  pour  délaisser  un  héritage  en  exécution  des  jugements,  pour  stellioiiat, 
pour  ilépôt  nécessaire,  consignation  faite  par  ordonnance  de  justice,  ou  entre 
les  mains  des  personnes  inililiijues,  représentation  de  hie.is  par  les  séiiuestres 
commissaires  ou  gardiens,  /it/nn  <li'  rhiunii-,  ijuand  il  y  .'.ma  remise  «le  place 
en  place,  dettes  entre  marchands  pour  faits  de  mareliandises  dont  ils  .se 
mêlent."  It  was  the  intention  of  the  frainers  of  the  Code  Civil  to  hâve 
continued  the  liahility  of  Défendants  to  imprisoninent  in  satisfaction  of  dehts 
as  it  then  stood,  but  the  King  intimating  lus  désire  that  it  shoiihl  l)e  ahol- 
ished, a  new  title  was  prcpared  w'iich  is  the  .■J4th,  as  it  now  stands.  (See  the 
prori's-rrrha/  des  conféiences  o",  che  Code  Civil,  p.  4'2'A  et  seii.)  Tliis  article  ia 
the  4th  of  the  S-lth  title,  aiuî  iv;i .  tlie  law  of  Canada,  at  the  eonquest,  the 
rédaction  of  the  Coile  Civil  in  1  '>7H,  having  introduced  it  witliout  change, 
and  no  altération  having  afterwaro.*  takeii  pince  in  it.  I>y  the  law,  therefore, 
118  it  stood  at  the  concjuest,  ami  is  U!Cogiii/ed  hy  the  (Jnthic  Aff,  which,  with 
great  propriety,  niuy  be  uulled  the  commun  law  of  Canada,  tliiu  motion  for  a 
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fiiciiiidii  III  Wiis  iiwîii'dt'il  iio^iiinst  Skiiinor,  wlio  Wîis  iin  offîcci" 
iii  tlic  iU'iiiy.  Wi'  eaiinot  soe  thut  thcrc  is  iri'ound  for  uiiy  «lis- 
tiiictioii  lit'twftMi  an  iiilaiid  aiid  a  foi'ci^ii  hill  of  cxclian^^fc,  and 
tlicri'  \va«  noue  in  B^J'ancf.  (1)  'Plif  motion  nmst,  tlu'ivfoiv,  In- 
allowt'd. 

Cil.  Su.  ordt.Tf(l  to  issue.  (Siiiart's  I''p.,  p.  5i.) 
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EXCEPTION  A  LÀ  FORME.-NOHS  DES  PARTIES. 

ColUT  OK    KINC'S    HkN'CII,  QiU'Ir'C,  Mtli  Octolu'i-,  1811. 
JoNKs,  curator,  r,v.  McNau.Y. 

//./'/:  Tiiiit   misnomer  caïuiot  l)e    iileaded  l)y   an  oxcoiititni  as   td 
f'oriii.  (!') 
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rallias  ad  salis/afifiifliim  or  coiitraiiiti-  par  ror/is,  inast  lu;  alloweil,  uiilcs.s  tlic 
l'Iaiiitiff'.s  right  to  it  lias  buen  taken  away  hy  soiiie  aot  i>f  tlie  Li'j,'islatiii-e, 
.s\il)Sf(|ii(Mit  to  tliat  (iViMit.  Nkw  tliL'  14tli  ami  2211(1  .scutioiis  of  tlii' orcliiiiiiici!, 
IT'li'i).  111,  oli.  Il,  ami  tlii?  .'tdtli,  .'{Tth  ami  .SHtli  sectioii.s  of  tlic  onliiiaïut-, 
L'.'i(iiu).  III,  cil.  Il,  aie  tiii-  oiily  clauses  of  acts  passed  siiicc  tlie  comiiicst 
wliicli  hear  u|iim  tliis  point.  'Plie  SOtli  section  of  tlic  ordinaiicc,  2.5  (Jco.  III, 
rli.  Il,  in  tlic  \vor(ls  of  tlic  14tli  section-  of  tlic  ordinancc,  17  (ieo.  III,  cli.  il, 
ilirccts  tliat  tlic  «rit  of  exécution,  in  ail  cases,  "  sliall  set  fortli  "  tlic  jiidgnieiit 
nf  tlic  court  bctwccn  tlie  jiarties,  and  tlie  kind  of  exécution  n-hir/i  th(  lnii\ 
aii'ordiug,  as  tlie  case  inny  lie,  shall  direct,  wlietlier  tlie  saine  lie  to  take  tlie 
liiidy  or  to  Icvy  a  suiii  of  iiioney  out  of  any  oiie's  goods  and  cliattels,  laiids  and 
ti'iienicnts,  or  to  tlo  any  spécial  inatter  or  tliing  wiiatevei'."  lîiit  tlie  refereni'c 
licrc  inade,  heiiig  to  tlie  law  generally  and  iiot  to  tliesc  ordinaiices  particularly, 
it  lannot  lie  said  tliat  tlie  [irovisioiis  of  tlie  4tli  article  of  tlic  .'Util  title  of  tlic 
Code  Civil  (wliich  at  tlie  passir.g  of  tlie  ordinaiice,  l"  <<eo.  III,  were 
certainly  in  force),  liave  liceii  abrogatcd  liy  tliis  clause.  Tlieii  as  to  tlie 
reniainiiig  clauses  of  tlieso  ordinaiices,  the  2ltli  sec.  of  tlic  17  (ieo.  III,  cli.  il, 
aiid  tlie  .'Util  of  tlie  2.")  (ieo.  III,  cli.  il,  enact  "tliat  if  tlie  Défendant  sliall  coiivcy 
"  away  or  .secrète  liis  crt'ects,  or  sliall,  witli  violence,  or  liy  sliutting  up  liis 
"  lionse,  store"or  .sliop,  ojiposc  liis  etl'ects  lieing  sei/ed,  an  en-nitinii  ahall  i/o 
"  ii'jaiii.if  his  prrxoii,"  And  tlie  22nd  sec.  of  the  17  (ieo.  III,  cli.  ll,  and  tlie 
.SStli  sec.  of  tlie  2.")  (ieo.  III,  cli.  il,  enact,  tliat  "an  exécution  agaiiist  tlie 
"  |)crsoii  of  the  Défendant,  shall  issue  for  the  satisfaction  of  ail  jiKlgiiients 
"  given  in  coniniercial  matters  lictween  inercliants  or  traders,  as  wcll  as  of  ail 
"  deljts  due  to  nicrchants  or  traders  for  goods,  wai'es  and  niercliaiulis,'  liy 
"  tlicni  solil,"  and  upon  tlicsc  sections,  it  is  only  nccessary  to  observe  that 
tlicy  restore  the  ancient  law,  and  plainly  extcnd  instead  of  abrogating  or 
rcstrii  ting  the  provisi(uis  r)f  the  Code  Civil. 

On  tiiesc  groiiiids  we  hold  the  4th  article  of  the  .'Util  title  of  the  Code  (  'ivil 
to  1»!  yct  in  force,  and,  thertîforc,  because  tiic  ronfrniiifi  par  corps  is  tlicreliy 
iillowcil  upon  foreign  bills  of  exchange,  and  because  also  ail  sucli  bills  ar<t  by 
law  (Minsideicd  to  b,-  cuniniercial  inattcrs,  2  l'otliier,  Coiilra/  i/i-  r/iain/i-,  ii"  27, 
]>.  107,  ami  the  parties  to  such  bills  in  the  light  of  nicrchants  or  traders, 
(«iiii'li  brings  tlie  case  withiii  the  very  wcjrds  of  the  .SStli  section  of  tiie 
niiliii^uicc,  2.")  (ico.  III,  cil.  Il),  we  arc  of  opinion  that  a  returii  of  iiii/lii  Imiia, 
wliicli  the  ordinaiices  rc(|uire,  liaving  been  inade  to  us,  and  no  cause  being 
siiewii  agiiiiist  the  présent  motion,  the  l'IaintitF  i.s  entitled  tnura/tini  ail  satis- 
fni'ii  iiiliiin.     I-lule  absolnte. 

(1)  Code  Civil,  tit.  X.\.\IV.arl.  4  ;  .")  L.  C.  Den,,  r"  ii,ii/ra!ii/<'  par  rorpK,  i-i", 

(2)  V.  art,  49  et  ]  10  C.  R  C. 
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l'Kli  CriîlAM  :  MisnimuT  is  not  tlie  sulijrct  <it'  jui  exception 
as  to  t'oi'm  :  it  iiiust  Ix-  pleadetl  by  a  teinporaiy  exception,  as 
it  is  in  Kii^rlaiid,  liy  a  ])lea  in  altatein(;nt.  An  exception  as  to 
t'orni  is  nieirly  a  |)iTliniinary  plea,  and  coiTes[)()n<ls  to  tlie 
spécial  deninrrtM'  of  W'estniinstei-  Hall.  It  has  référence,  not 
to  tlic  pai'ties  or  to  tlie  su))ject  matter  of  tlie  action,  1)Ut  to 
imperfections,  defects  an<l  want  (')f  lei^al  forni  in  tiie  writ  or 
return,  in  tlie  lihel,  or  in  the  concinsions  of  tlie  déclaration. 
An  exception  as  to  foiMii  is  of  tlie  class  oï  fi  us  ilc  non 
l>r<>ct'ilri\  and  consiMpieiitlv,  inipi-aclies,  directly  or  indi- 
rectly,  tlie  jurisilictioii  of  tlie  court.  Ils  ii'dthnjiinil  ijnr 
h's  Jii ridirtioiis,  (I)  and  its  oliject  is  to  show  tliat  .sonie 
steps  wliicli  tlie  Aaw  ri'(|uires  ()  peine  de  onU'ité  in  ail  causes 
and  hetween  parties  of  ail  and  any  desciiption,  lias  not 
been  observed  in  tlie  particular  case  before  tlie  coui't  ;  so 
tliat  not  beine-  le^rully  posses.sed  of  tlie  suit,  tlie  court  caniiot 
proceed  in  it,  "or  eiKpiire  into  any  (|uestion  relatin^'  eitlier  to 
tlie  jiarties  or  to  tlu'  matter  in  dispute."  A  plea  of  misnomer, 
on  tlie  contrary,  lias  refeience  not  to  tbe  court  but  to  the 
parties,  ])uts  the  l'ioht  of  action  in  issue,  not  indeed  witli 
respect  to  the  subject  mattei'  of  the  suit,  but  in  relation  to 
the  parties.  Its  oliject  is  to  show  tliat,  in  the  particular  ca.se 
before  the  court,  tlie  Plaintiff  caniiot  ha\e  any  ri^iit  of  action 
anaiiist  the  Défendant,  becau.se  the  latter,  thoui^h  rey-ularlv 
sumiiioiied  and  formally  complained  of,  is  not  the  person 
named  in  the  declai'atioy,  and,  coiise(|uently,  is  not  the  ])ersoii 
wlio,  liv  the  l*laintirt"s  own  sliewinj"-,  is  liis  debtoi' :  and, 
therefore,  lie  avers  tliat  the  Plaiiititi'cannot,  ut  tliis  lime,  liave 
or  iiiaintain  his  action  a^ainst  him,  the  Défendant,  for  or  by 
reason  of  the  mattcrs  or  tliinys  in  the  said  déclaration  set 
fortli  :  thus  admittiiiir  accord iiip- to  the  fact,  ifthere  be  no 
exception  as  to  form  on  other  gTounds,  tliat  lie  has  been 
formallv  and  re^ularlv  Iji-ou^'ht  into  court,  and  coiisecineiitlv 
admittin^'  tliat  tlu'  court,  iiotwithstandin<;  the  misnomer,  is 
le^ally  possessed  of  tiK'  suit.  F'or  thèse  reasons,  the  exception 
as  to  form  whicli  lias  been  fyled  in  tliis  cause  must  be  dis- 
missed.    Kxce[)tion  dismissed.  (Sfii<irt's  Rej».,  p.  ô<i.  j 


(  1)  Scrpilloii,  ,")4. 
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DELAY.-  SHERIFF'S  RETURN. 

C'orin'  oK  Kixd's  liKNCH,  (,)ucl»cc,  !>tli  Octolicr,  IMI. 

DoHVAf.  rs.  L'Esi'fiKANCi;. 

ll.lil  :  'l'iiiit,  if  iiu  ;i]i))liratiiiii  lie  inailt'  tu  (•«iiiipcl  tlu'  slicrill'  to  rctiini 
aurit  lit' Jii  ri  l'dciiis  hctun'  tlx'  diiy  lixcd  Inr  tlic  rctiirii  in  tlic  Ixidy  ut' 
tiic  writ,  tlic  court  wiii  imt  errant  liic  a|i|iiii'aticiii,  it'tlicrc  hc  un  cvidcucc 
tip  shiiw  tliat  tlic  siicriir  lias  actualiy  liccu  ;.'uilty  nC  suiiic  ut'i^lcct  nr 
uiiiissioii.  (1) 


A  writ  oi jii'i'i  fdciiiK  \uu\  liccii  issiicd  rctnrnalilc  <in  tfic 
Ist  (lay  of  Kcliriiary,  1SI2.  The  slii'ritt  liavino-  |cvic(|  tlu; 
inuniiiit,' and  no  opjiosition  r  fin  ilf  citiiKcri'cf  liavinj,'  liccn 
l'ylcd  on  lii-lialf  of  Miiy  of  tlic  crcditors  of  tlic  Dcfcndaiit, 
Vil nfi'lxim  olitaiiicil  a  nilc  on  tlic  slicritt'to  rctuni  thc  writ, 
iiis'i  cfiiisd  tliis  day.  (2) 

I'l-AMo\i)()N,  contra,  coiitciulcd  tliat  tlic  slicritl' coiild  not  lie 
cdiiipcllcd  to  inakc  any  rcturn  licforc  tlic  rctnrii  day.  Tliat 
hc  iiii^lit.  if  lie  chose  so  to  do,  pay  ovcr  tlic  tnoney  as  soon 
aftci'  it  was  Icvicd  as  lie  thoiudit  fit,  Imt  tliat  it  Wiis  at  his 
owii  jiropci'  risk,  and  tliat  in  Knt,dand  it  was  licld  that  tlic 
iiKiiicy  oiinht  tobe  hi'on^lit  into  court.  (.S)  The  slicritl' is  aware 
tliat  no  o])p()sitions  à  fin  dr  rmiscrrrr  ha\'c  liccii  fllcil,  luit 
lie  cannot  .say  whetlier  tlic  Dcfcmlant  is  solveiit  or  insoUcnt, 
nur  liow  inany  oppositions  inay  lie  Hleil  heforc  tlic  ist  day 
of  Fcliriiary. 

l'i:i{  ClKiAM  :  The  (|iicstion  for  our  dctcrniination  is, 
wlictlicr  thc  sheriff' can  rco-vdarly  hc  callcil  n])on,  hy  rulc,  to 
ictiini  a  writ  of  firri  fiirids  liefoi'c  thc  day  tixed  for  thc  rcturn 
in  thc  iiody  of  thc  writ:  for  althoui^h  thc  oliject  of  thc  l'iaintitt 
is  to  coinpcl  thc  sherirt'  to  pay  ovcr  to  hiin  thc  aniount  of  his 
délit  and  costs  which  tlie  slu-ritt'  (as  lie  allèges  in  ai'<;'unicnt) 
hnsrcali/cd  hy  thc  sale  of  thc  Défendants  inoveahle  projicrty, 
tlie  motion  is  for  a  rulc  to  rcturn  thc  writ  and  no  more,  and 
thc  oiily  aiiswcr  to  thc  motion  is  tliat  thc  writ  is  rcturiiahle 
on  thc  tirst  day  of  iicxt  terni. 

By  thc  -lOth  art.  of  thc  :}:ird  titlc  of  thc  Code  Civil,  thc 
IniiKsicr  was  directcd  to  pay  ovcr  to  thc  Plaintitt"  thc  aniount 
wliicli  lie  Icvicd  on  tlic  niovcahlcs  of  m  Défendant  as  soon  as 
tlicy  were  sold  ;  liut  it  niust  hc  reineinhercd  that  thc  courts, 
wlicii  tliis  countiy  was  suhjcct  to  thc  ^ovci'inneiit  of  Fi-aiu*e, 
did   iidt  sit  in    ternis;   and  that  thc   h  n  1  ss  I  c /•  \\iu\    no  writ   of 

(Il  V.  ait.  .")4.').  Vt'Xivt  (i!l7  ('.  1'.  ('. 

(•2)  (1  jiacdirs  Alai.I.  Sliuiitl, /.//«;  X,  I7S:  .">  \\u\n'>^  .lu.s.,  /'/■/»,  .shiaitl'.  an.l  .") 
Salk.,  H^'A. 

m  Vinur,  .sheriff.  /f/.  A.,  4;U  ;  2  'VuWh  \n:,  i)'2H, 
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exécution  eDiiiiiiunlinf^  liiiii  t(»lti'ini(  tlic  inoiicy  iuto  vonvi  on 
n  Hpjcitie  «lay,  hiit  pi'oeeiMli'il  ciitii-ely  <»!i  u  eopy  ot"  the  juil^'- 
iiii'iit  Hut1i('iifcicat<'il  liy  tin-  sc.il  ni'  tin-  eoiii't.  Tlic  iliiv'ctiitii  oF 
tlie  C();le  C'ivil  is,  C()Use(|iU'iitly,  nu  luiij^^'i-  applicable,  and  wt- 
iirist  nec'.e'ssarily  take  our  ruic  IVnni  tlu-  exj)i'rit'nce  and 
])ractiee  oï  th.'  courts  ol'  \Vf4iiiin-;t'.M'  H  ill,  tVom  wle-nci'  tlu- 
L 'i^islatui'c  lias  adoptcil  tlic  systtun  uF  cuui'tM  .sittiiii;  in  tenns, 
and  the  prlnciplc  that  jud<fiii!'nts  nuist  l»i'  cxeeutiMl  liy  thr 
a'ithority  oF  tins  Kin;('.s  wi'it.  'l'h;'  partiits  bave  ho  cnnsidei'iMl 
t'.if  (piestii>n  and  r.d'crr.M]  us  to  Ivi^rlish  authoritics,  of  wliieh 
the  inost  l'eeent  states,  that  the  slirritl',  on  tlu-  l'.'tui'ii  day  ol" 
the  tîfri  fa^'UiH,  iniy  he  cilled  upon  hy  l'iile  to  retufu  the 
writ."  (1)  Ami  tliis  is  sti-ietlv  onsistent  with  tir-  (h'cision  in 
the  ca<e  or  ih'  Knvj  vs.f/i"  S/in-iff' of  (.'orniraU,  [2)  in  whieh 
a  raie  callinir  on  the  sh  -ilti'  to  l'et  icn  a  writ  was  declared  to 
he  iri'e^^ular,  and  set  asid  ',  hc.-ause  it  had  li;'en  takeii  out  as 
a  side  hir  l'ule  in  the  ])ri'e(Mlin<,'  vacation.  On  this  oceasioii 
the  court  observe»!  "that  a  nilc  eallinn;  o.i  a  shci'ili,  to  ictuni 
a  writ  pr('sup])os('s  soni  i  ne;^leet  on  bis  part,  and  conscipicntly 
should  not  issue,  until  lie  lias  ii-fimlli/  bceii  ^ullty  oF  sorn  ' 
omission  ;  and  in  this  case  we  bave  no  evidriicc  of  any  iie<flect 
or  omission,  or  oF  anv  act  whatever  contrarv  to  the  comniaml 
oï  the  writ.  'Plie  sberitt",  if  thi're  bc  no  im])ediment  by  opposi- 
tions, miy  ]);iy  and  may  returii  that  bc  bas  ])aid  the  moncy 
levitid  on  a  ticri  farids  to  the  Plaintitr,(;i)  altboui^'h  in  strictness 
tbt'  money  ou<^bt  to  be  broiif^bt  into  coui't  as  the  writ  rcijuires. 
Mut  this  must  l)e  doue  at  bis  risU,  aud  iF  lie  dors  not  do  so, 
we  eaiinot  rulc  him  on  tliis  aecouiit  to  return  tlie  writ  bcFore 
the  return  (h\y.  {Sfinir/'x  li'j)..  p.  57.) 


HOLOGSAPH  WILL.    NOTARY. 

,     Coi'Kl'  Ol'  KiNMj's   l)K\cil,  Qucbce,  If)tli  Oetobcr,  IMl. 

Ex  pai-te  KlîEDElîK'K  (ili.WI"  and    JolIN    (  JlîKKNSlIIKI.DS,  on    a 
pétition  airainst  JosKi'ii  l'Lwri':,  a  notary. 

Ili/il:  Tlial,  if  a  imper  writiii^'  ('(HituiiiCil  in  si  scalod  i'nvol(i]K',  ])ur- 
]K(rtiiii:  ti>  coiitaiii  an  li(>lii;:ra|)li  will.lH'  o|>('iu'il  l)y  a  notary  jmhlic  and 
rctiiiiu'il  i)y  jiini  af't<'r  tlic  (i(>c(>as(>  nftln'  testât  >!•  ;  sncli  notary  camint 
k(H>|(  il  ((11  ri'i'or.l  in  liis  dllicc,  lint  nuist  iiniilticc  tlic  saiin'  iM't'iirc  a  JikIlt»', 
that  |irnl)ate  iiiay  he  niadc,  an-l  the  will  is  tlicn  to  rciiiaili  deposited 
with  tiu'  records  oftiie  Court  oC  Kiii^i's  lie  ne!  i.  A  notary  jinhlic  has  no  aii- 
thority  to  nnseal  an  holoirrapli  will,  unh'ss  in  the  pn-senee  and  hy  the 

(1,2  Tidd's  pr. ,  !)2S. 

(2)  l  T.  R.,  5.52. 

(3)  2  Show  îlep.,  .S7,  AV.i'  v.s.  /Uni,  2  f^ov.,  2(14;  4  Hiicon's  Al.r.,  fo.  4()ii. 


J 


hK   t,A    I'KoVINcf:    |»K  (^ri^HKC. 


141 


cirdcr  (if  11  jiiil;:*'.  An  liulduiaiili  will  df'iK'rsoiuil  imd  intivt'al)lt' iinipcrty 
is  Viilid,  liv  tlic  liiw  ut"  F,ii>.'liiii(l,  aiid  jiroljutc  iiitiy  lie  madf  tlicrc/pr 
acfiirdin;:  il)  tlif  l'mv.  Slat.,  41  (icn.  lll.cli.  iv.  (1) 

.Idliii  l'.'itti'i'soii,  il  iiirrcliiuit  (d"  (^hudirc,  uiid  (•((jmrttirr  in 
tradi'  with  Mcshi-s.  (îrmit  (&  (Jr<'t'iislu(dils,  tlic  l'ctitioiicis  in 
tli  s  case,  dicd  iii  Srptciiilifr,  ISI  I.  Iraviiio-  jiropcrty  t(i  a  lMi'<,n- 
fUiKiiuit:  updii  fxniiiiiiiii^-  liis  impers,  iit'trr  liis  (U'Cfuse,  liis 
siirvivintf  copurtiicrs  t'ouiid  a  sejiled  pucket,  uj)<)i»  wliieh  in 
liis  liaiid  wiitiiiii',  w'hs  tlic  f()ll()\vin<f  cndorHciiicnt  :  "  Mr.  .fo/nt 
"  J'(ith'rsi>ii'f<  priviiti'  papiTH  to  Ih-  opcncd  only  in  tlic  t-vent  of 
'■  his  dcc'oîiSL',  (,^iU'l>t'C,  I4tli  Noveniln'i',  LSOÎ),  "  and  conceivin^ 
it  to  ln'  his  will,  and  iiot  cliooHinff  to  oprn  it  without  wit- 
ni'sscs,  tlicy  sent  toi'  awntnry,  Josi'ji/i  Pla  nté,  luid  two  otluT 
pci'sons,  and,  in  tlii'ir  prcsi-ncc,  at  tlu-  rt^picst  ot"  tlic  IVti- 
tionciN,  tlic  jiackct  was  opcncd  hy  tlic  iiotary.  It  was  found  to 
coiitaiii  an  liolo^n-apli  will,  datcd,  sinncd  and  ciitircly  writtcn 
liy  tlic  dccca.s<'(l,  with  articles  oi' tlic  scvcral  co[)ai'tncrsliips  in 
wliicli  hc  liatl  ht'cn  conccnictl.  Tlic  will  consistcd  of  scvcral 
lM'(|iU'sts  of  sunis  of  inoncy  to  di\-crs  pcrsoiis,  witliout  any 
devise  or  tcstanicntary  disposition  of  any  dcsci'iption  as  to 
iiiiiiiovcalilc  propci'ty  of  any  kind.  Tlic  notary,  aftcr  pcrusal 
(if  tlic  will,  cauHcd  it  to  lie  "  para[)licd,"  ne  ranctur,  l»y  ail 
tlic  persons  wlio  wcrc  présent,  and,  liaviii<f  drawii  np  a  rc^n- 
\;\v  jimrt's-rcrlxil  <d"  tlic  proccedin<;'s,  in  wliicli  it  was  dcclarc<l 
tliat,  at  tlicir  rc(|ncHt,  thc  will  was  place»!  "  en  dépôt,  an  v'A\\\f 
de  ses  niinntes,  pour  lenr  en  être  délivn'-  et  à  (pli  il  apjiar- 
tieiidra,  toutes  expéditions  néeessaires.'  [|e  took  tlic  will 
iiito  liis  possession  and  eustody.  Tlic  olijcet  of  tlie  pétition 
was  to  eoniiicl  tlie  notaiy  to  (Kdiver  u})  tlic  will,  and  to  fyle 
it  in  tlie  ofHce  of  tlic  protlionotary  of  tlie  Court  of  Kinc-'s 
liencli,  in  order  to  ohtain  an  cttieicnt  jii'oliate  of  the  will  for 
tlie  iiiiiiicdiate  pui'pose  of  recoN'crino-  tlic  outstandin^'  dtdits 
•  lue  to  tlic  latc  eopartnci'sliip  of  J'aifrrsoii,  (irauf  ((■  Co. 

For  tlie  Pctitioncis  it  was  ur^-ed  tliat  wliat  was  nt-w  asked 
liad  lieeii  lai'<,^cly  eonsidercd  in  tlie  application  iiiade  liy  tlic 
lieirs  of  Dik/h'siki  1/.  in  tliis  emirt,  for  tlic  sanie  puipose  as  tlie 
présent  (2).  Tlie  court  liad,  in  tliat  case,  deteriiiincd,  tliat  an 
liolo^rupli  will  whicli  tlie  licirs  of  tlic  testator  had  perniitted 
a  notaiy  to  takc  possession  of  and  to  place  aiiionjr  tlie  minutes 

(1  I   I.'-  siv.  '2.  du  cil.  IV  lies  statuts  du  l>aa-('aiiiida  de  l8Ul,  41   (Jlmj.  lU,  e.st 
in  ec"i  tt'iiiu^s  : 

Ji.    Va  couiuR'  il  st'st  clcxé  (li'.s  d 


oiitim.-siir  lu  luiiiiit'ic  actuelle  de  piiiuver  les 
II-  1    :         1  ,  1      •       .g 

is 
e 


<i.  VjI  eouinie  u  s  est  ('ie\t'  (le.s  iioiae»  .-siir  i.i  luiinieie  iieiueue  <ie  piiiuver  le» 
le.stauient»  faits  et  diessés  suivant  la  foiine  anglaise,  «levant  un  ou  j)lu8ieuia 
des  juges  des  cours  de  juridiction  civile  en  cette  inovince,  qu'il  soit  de  plus 
ï^ti  tué,  i|ue  telle  |)ieu\e  vaudra  et  a>ua  force  de  la  niûiie  nianiile  «pie  si  elle 
étal!  faite  devant  ■.'uc  cour  de  l'ialitth .    X .  art.  S")7,  C  <■'. 


(-)  Deteiniined  iu  K.  H.,  June  teiin,  1»07. 
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of  his  iiotiiiMiit,  iiFti'i'  tlif  ti'Htîitor's  ilciith,  ('(iiild  iiot  iTiimiii 
tliciH',  iiinl  tlif  notary  whh  orilcicil  to  ili-jxwit  tlif  ni'i^riiml  in 
tlic  liaiids  (if  tlif  otficcr  oF  tliis  (•(Hiit.  'l'hc  |»riii('i]»al  nhjcct,  in 
tli(!  ciisc  oï  Diicliosiiav,  and  in  tliis  case,  was  t<>  olitaiti  a  Iciral 
jiroliatt'  ot"  tlif  \\*ill,  and  in  tlic  caH»'  oF  an  li(>l()^Ma|ili  will,  nofc 
pliu'cd  fui  ilt'/iiU.  in  tlic  oHice  of  a  notaiy,  liy  tln'  tcstator  jut- 
sonMlly,  diiiinj;  lus  lil'c,  an  crticicnt  proliat»'  could  only  In- 
(•litaint'(l  in  tliis  court.  Tlic  will,  as  it  stood,  was  totiilly  mii- 
autlicnticiitcd  :  it  was  not  tlic  notary  wlio  luid  found  it  anionjf 
tlir  |iajtcrs  ot' tlic  tcstatoi'.  Tlic  co]iartncrs  of  tlic  tcstator  liad, 
indcc(l,  (k'Iivcrcd  it  to  liiin,  di'clarini«'  tlicv  liad  so  found  it, 
liut  not  u))on  oatli,  nor  was  tlicrc,  at  prcscnt,  an\'  cvidciu-c 
wliatcvcr  tliat  tlu^  will  or  tlic  si^niaturc  to  it  wei'c  of  tlic 
liandwritinj;'  of  tlic  testât»)!'.  Mcssvh.  (trant,  Grccns/iirld.s, 
More  fuid  Hohi'i't  J'dtirrsoii,  had  ail  dcolarcd  tliat  tlicy  wcrc 
of  tlic  tcstator's  liandwritin^,  liut  airain,  not  U])on  oatli.  'l'hc 
cci'titicatc  of  l'hinlé  would  jirov,  tlicfoic,  tliat  tlic  will  was 
said  to  liiivc  liccn  found,  anioiij^  tlic  papcrs  of  thc  latc  Mr. 
Ptitfi'rsnii.  and  was  sai<l  to  lu-  of  liis  liandwritini!' :  Imt  it 
could  proM'  no  niorc,  and  thc  will  hcin^f  ttitally  uiiaiithcnti- 
catcd,  it  iimst  rciiiaiii  in  tliat  (•(didition  until  it  sluadd  hc 
])rovc(l  licforc  oiic  or  inm-c  of  thc  jud^cs  of  tliis  court,  and 
ilc]iositc(|  in  thc  olHcc  of  thc  pi'othonotiU'y,  umlcr  thc  "Jd  section 
of  thc  l'rov.  Stat.,  4ist  (Jeu.  III,  eh.  l\'  :  wlicii  a.  ccrtitic(I  copy 
will  liavc  thc  sanic  ctt'cct  as  if  it  had  hccn  pi-ovcd  in  a  Court 
of  l'roliatc,  and  will  hc  i-cccivcd  in  Knclnnd,  liut  not  otlicr- 
wisc. 

On  thc  part  of  Fiante,  it  was  contcndcd  that  it  inattci'Cfl 
not  liy  wlioni  thc  will  had  liccn  placcd  m  (h'jiât  in  thc  liaiuls 
of  Pldiité;  that,  licin^'  once  posscsscd  of  it,  à  l'ilri'  dr  dépôt, 
hc  was  .-luthorizcd  hy  law  to  rctain  it,  ami  that  it  could  not, 
thcrcfovc,  Ic^'ally  l>c  takcn  fi'oiu  his  notariat  (1).  As  to  thc 
proliatc,  its  iiiust  hc  niadc  in  thc  way  that  ail  otlici'  acts 
"  sous  st'in^'  jirivé,"  whcn  ^daccil  in  a  notary 's  niitiutcs.  arc  to 
lie  jirovcd,  hy  r.rpcrt  and  hy  foinpK  ndsaii  (l'ecfif  ii  ras' \\hv}\ 
contestcd  and  not  ln'foi'c.  TIk'  jici'sons  intei-csted  in  thf  w'  ,, 
in   tliis  case,  Mi-ssrs.  (Imul   mid    (I ri'cnsliH'hls,  \\a\<  ■>- 

Icdm'il    it  to  l)c   of  thc   liaiidwi-itiiii"'    of  thc  testai  his 

licirs  arc  aliscnt,  a  curator  niay  lie  aiipointcd.  ami,  .e  secs 
tit  to  iiii])ue-n  thc  will,  hc  will  do  so,  and  it  will  thei,  •  tiiii' 
eiiouoli  to  proNC  it.  it  was  insisted,  thcrcforc,  tliat  if  tic  w  '1 
should  lie  hrouoht  into  court,  it  niust,  afti-r  proliatc.  hc 
rcturncd  to  thc  notary,  as  lu'  could  not,  eonsistcntly  witli  thc 
law  of  thc  countiy, hcdcpri\ Cil  of  aiiy  writiiie  whicli  had  hecii 
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ili'posittMl  in  liis  fustody.   What  lu*  so  roceivi's  is  a  iiiattcr  of 
iiToril  iiiul  il  rt'('<)r(|,  uncf  iuikIc.  ciiiiiiot  lie  chaiifîcd.    As  to  tlic 
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)ir;,niiiii'iit  tliiit  n  uill  witlioiit  ]>i(tliiiti'  m  a  cnui 

1m'  (iF  lut  av.iil  iii    Kii^j^liiml,  it    was  iiiiritundtMl.    Kvci'y  at-t  is 

(•itiisiiiiTfil  acciirdiii;,^  tu  tlir  law  nf  tlic  ciniiitiT   in  \\l\icli  it  is 
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l)V  timt  tlif  toiiii    in  wliicli    it   is  cxcciiti'd   is   dircc 


tcd. 


and  liy  tliat  t"<ti'in  tlii'  validity  or  insiirticioncy  (if  rvciy  act 
iiiiist  rvt'i'V  wlicrt'  lie  dt'cidt'd,  tlxTc  can  lie  no  otlitT  c-i'itcrion. 
In  rcply  was  ni'<;i'd  tlic  altsolutc  ncccssity  ot"  tlic  provious 
]iriiliat('  in  ail  cases  wlirif  s\icli  can  lie  liad,  fur  tlic  protection 
of  cxccutors  in  tlieir  diity,  and  ot"  delitois  in  tlicir  paynieiits 
to  cxccutors,  and  to  ]»rcvcnt  any  nnncccssay  antlicnticity  of 
an  liolo^n'apli  will,  wliicli,  accordin^f  to  tlie  ar^-niuciit  on    thc 
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otlicl'  sKlc,  nn^lit  lie  laised  m  cNcry  case 
no  si 


ha 
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U'I'C  colilu 


icli  tliin^f  as  a  [iroliatc  licforc  a  notary,  liecaiisc  a  notary 
lias  no  |»o\vei'  to  ailniinister  an  oatli,  and  tliat  it  sccnied,  tlicrc- 
tdi'c,  to  Ik'  iin(|UcHtionaltlc  tliat  ail  proliates  sliould  lie  madc  in 
tliis  court,  liccausc,  tlicn,  tlicy  ar.'  cfHcicnt.  'l'Iiat,  in  tlic  case 
ni'  |)iiclicsiiay,  it  was  adiiiittcd  tliat  a  scaled  will  coiild  not  l»e 
()|iciicd  witliout  tlic  pi'cscn'M'  of  a  Jud^c,  yiït,  tliat,  in  tliiscasc, 
altliou^li  tlic  will  was  opeiicil  witliout  tlie  présence  of  any 
jiidn'c,  its  was  contciidcd  tliat  ail  tlic  ])rocccdin<,fs  werc  rci,;'u- 
Imt  so  rt'ijiilar  tliat  /V"//^/ 's  rii^lit  to  tlic  custodv  of   tlic   will 
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tiiictly  sliown   liy  aiitlioritics,  particularly  as  tlic  décision 
f  tliis  court  upoii  tlic  \-cry  jioint  was  dircctly   ai;aiiist    it,  tlic 
ll>-cs  liaviiiif  decided    tliat  tlie   opeiiiii!''  of    Diiclicsnax's  will. 


lUi 


witliout  tlic  prcscnce  of  a  Judn-e,  was  an   act  contrary    to    law 
and  to  tlic  duty  of  tlic  notary. 

Si;wi:li,,  Ch.  J:  Thc  papcr  writin^-  nicntioned  in  tlic(/'7r  tir 
il'jilf,  whicli  lias  hecn  fylcd,  i.s  pn-sunicd  to  lie  tlic  will  of 
.Inlm  Pattcrsoii,  liut  it  is  not  yct  proved  to  lu-  sucli.  It  liowcvcr 
iirports  to  lie  liis  will.    It  rcinaiiied,  as  it  apjicars,  in  liis  jios- 

was    foiiinl    scaled    up 


^lon  until  tlie  hour  of  liis  dcatli.     It 


ailloli^'   liis   pa]»ers,  after  liis  deccase,  and  liy  tlic  notary  l'iaii 

l('',  was  opciicd.  witliout  tlie  aiitliority  of  a  .jud^v,  ami   l'Iaiiti'' 

iiisistcd  upoii  liis  l'in-lit  to  retaiii  it.  iiiidcr  tlies,' circuiiistaiiccs. 
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tlic  iiotarv  liad  n 
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tliuiity  to  o])cn  tlie  packet  wliicli  containcd  it,  liut  in  tlic  pré- 
sence and  liy  tlu-  order  of  a  .juili^c.  Tliis  was  tlie  Roman  law 
iiii(|nestioiial)ly  :  and,  altliou^di  tliere  docs  not  appear  to  luive 
liu.'ii  iiy  positive  law  in  France,  upoii  tlic  suliicct,  yct,  sucli 
was  I  lie  ])racticc   in    tliat  kin^vloni,  and    particnlarh'    in    tlie 
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iicc<)).'<lin<^  to  Jotisw,  of  "  k'Htiiii\','iiss(»k'nii('ls  "  exccutod  liefore 
notariés,  (  I  )  rtll  persoiis  iiitciTstcil  in  thc  will,  bt'injr  compé- 
tent to  iipply  for  its  bein^'  ko  openccl.  (2)  The  opening  ot"  the 
sealed  packet  containin^'  the  liolo^iaph  wiil,  in  this  case,  was 
conHetmently  an  ille^'al  aet  on  tiie  part  of  tho  notaiy,  ami,  as 
no  le^al  ri<rlit  can  Ho\v  f'roiii  any  illégal  aet,  oi'  assniiicd  an- 
tliority,  it  t'oUows,  tliat  tlie  notaiy's  preten.sion  to  retain  tlie 
will  is  unionnde»!,  and  the  case  of  Ducliesnay's  will,  whicli 
has  Iteen  cited  in  this  respect,  is  expressly  in  point.  Tliere  has, 
in  fact,  l)e(;n  no  (lé/iût  of  th(^  papei"  in  (piestion,  hecause  thoi'e 
was  no  authority  in  any  of  tiie  parties  concerned  in  the  ope- 
nin<f  of  the  wiil,  to  niake  any  dispositioji  of  it.  Jt  was  a 
jud^e,  and  a  jud^e  oïdy,  who  conld  order  it  to  lie  dei)osite(l 
in  any  other  place  than  that  in  which  it  was  found,  and  it  was 
his  dnty  to  point  ont  tlu'  officei-  in  whose  custody  it  shonld 
l)e  i)lace<l.  {'■])  For,  adniittin^-  that,  nnd-'r  the  law  as  it  forniei'- 
ly  htood,  it  was  necessarily  a  notary,  and  only  a  notary,  in 
whose  cnstody  it  could  lie  place(l,  it  was  nevertheless  the 
jud^'e  who  was  to  nanie  hini  ;  aiid  he  was  authorizcMl  to  ap- 
point sueh  notary  as  he  nii^-ht  see  fit  to  sélect  for  the  pni'- 
pose,  this  was  the  constant  ])ractice  uf  the  Châft'hi.  "  11  (M.  le 
Lieutenant  civil)  rend  nne  ordoiniaiice,  portant  (pie  la  mi- 
nute du  testament,  s'il  est  oloyra[)he,  sera  déposée  à  un  notaii'i- 
qu'il  iioiiinte,  et  (pli  s'en  eluu'^e  en  consé(pjence.  "  The 
matter  is,  therefore,  liefore  us  as  if  the  will  had  now  lieen 
opeiied  in  eouit,  and  it  rnuains  for  us,  exercisinu-  t\.  s^nu\^\ 
and  lei.i'al  discrétion,  to  détermine  how  the  proliate  of  this 
wiil  shall  lie  Iliade,  and  in  whose  custody  itshall  lie  piaced.  The 
Quebi'c  Aet,  14  (ieo.  III,  ch.  I.XXXIll,  introduced  iiito  Canada 
the  form  of  wills,  pi'escrihed  by  the  law  of  Ennlund,  (4)  and, 
from  that  period,  ail  wills  which  hâve  not  been  executeil 
befoi'e  notariés,  hâve  bi'en  jirovecl  in  the  coui'ts  of  civil  jui'is- 
<liction,  in  the  several  districts,  before  one  of  the  jud^cs,  and 
hâve  then  been  deposited  of  ircord.      The  l'rov.  Stfit,   41  (Jeo. 

(1)1   'l'raiti'  cl(^  l'iidiiiiiiisl  ratiiiii  du  la  JiiBlicu,  "Jl  1,  il"  !!!). 

(•2)  i  HeiiryH,  4.")7,  n.   H. 

('A)  Aoti-H  (li;  niitiir.,  ."WT,  ■'{■'W  ami  .'W!l.  note  {a) 

(4';  Livsee.  lOduoh.  i.XXXMi  «les  Statuts  iiii]i('-i'iaH\  'le  1774,  14  (Jeo.  Ml,  inti- 
tulé :  ".\(!ti'  «n'i  ri'>;,'li'  plus  sdliiU'iiK'iit  logouvcniciiiciit  dr  la  pniviiK'c  do  <j)iii''lu'c, 
"  dans  rAnit'ri<iii('  Scplint  ridiiale.  "  t'st  i-n  cis  teiincs  :  "  11  sera  et  pc  mira  être 
loisilile  II  toute  et  cliaiine  jiersdiine,  proprii'laire  de  tons  imnieiililes,  meiililes 
ou  intiTrts,  dans  la  dite  pro\  inre,  ipii  auia  le  droit  d'alii'nei'  les  dits  ini- 
liienliles,  meuliles  ou  intérêts,  |iendant  la  vie,  par  ventes,  donations, 
ou  antiMMiieiit,  de  les  tester  et  lignei-  ;i  sa  mort,  par  testament  et  aete  de  der- 
nière volonté,  nonolpslant  tontes  lois.  n.sat;es  et  roulumes  à  ee  contraires,  (|ni 
ont  prévalu,  ou  ipii  prévalent  pr<'sentemenl  en  la  dite  province  ;  soil  (|ne  tel 
testamilit  soit  dr<>ssc  suivant  les  lois  du  Canada,  ou  suivant  les  formes  pres- 
crites par  les*  lois  d'Angleterre." 
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III,  (II.  IV,  S.  '2,  (IcelaiT's  tluit  «loubts  had  arisi'ii  toiieliiii^  tliis 
iiit'tlioil  oi'  pidviiio'  lîist  wills  mihI  tt'stfiiiieiit.s,  iiiadi'  aii<l  t'Xi'cu- 
tril  ai'cordiii»;  to  tlu'  foi-iiiK  pi-cscrilicd  hy  tlu'  laws  of  Kiif^laiid, 
ln't'oïc  (iiic  (tr  iiittn'  oï  tilt'  jnd<4('s  <>t'  tlu-  coui'ts  of  civil  ju- 
lisdic'tioii,  iii  tliis  pi'oviiicc,  and  it,  tlierefoi'c,  cjiacts  tliat  sia-li 
])r(i()t"  sliall  liavc  tlir  saine  force  and  cttcct,  «s  if  nuidc  and  ta- 
kcn  lii'forc  a  Couit  of  Proliatc  Hcru,  tlic  will  is  uicrclv  a  will 
(if  Personal  and  moveable  jiioperty,  and,  conHe((UentIy,  in  its 
foi'iM,  is  a  valid  wil!,  acconlin^  to  tlie  fornis  pi-esci'ilied  iiy  the 
law  of  Enirland.  (  I  )  'l'Iie  proliate,  tlierefore,  of  this  will,  in  tliis 
(M)uit,  will  lie  strictly  pi'opei-  and  valid,  nnder  the  statute  ; 
ami,  as  it  cloarly  .ippears  to  us,  that  a  probate  so  niade  will  '  " 
more  bénéficiai  to  tlie  parties  wlio  are  interestetl  in  tlie  will 
tlian  any  other  course  winch  we  can  direct,  and,  to  say  the 
least,  is  ecpially  le<;al,  we  cannot  do  otherwise  fhan  order 
tliat  the  will  ))e  proveil  in  this  coiu't,  whej-e,  of  coui'se,  after 
proliate,  it  nnist  necessarily  be  deposited,  not  only,  because  in 
ai!  Courts  of  Probate  this  is  donc,  l)Ut,  because  this  is  the 
"  iiiethod"  which,  in  similar  cases,  bas  hitherto  been  followed 
in  tliis  province,  and  is  l'ecoi^'uized  by  the  Pi'ovincial  Statute, 
41  (ieo.  JJI,  ch.  IV. 

The  court  aecordingly  niakes  the  following  oi-der  : — that 
Jiiscji/i  1*1(1  iité,  notary,  do  exhibit  and  delivei-,  in  the  office  of 
the  protlionotary  of  this  court,  on  Thui'sday  next,  at  the  hour 
lit'  tell,  in  the  niornin^,  unto  one  or  more  of  the  jud^'es  of 
tliis  coui-t,  the  will  and  tt'.stanient  holonraph  of  ./'<///(  l'tdlcr- 
soii,  late  of  the  city  ot  Québec,  inerchant,  deceased,  dated  the 
b'Uh  Nov.,  INO!),  and  inentioned  and  described  in  the  aet  inti- 
tuled  "  Dqiill  (lu  Testa int'i((  ohxji'd i>l(('  de  fca  M.  .loin}  Pdllcr- 
yiiii,"  in  this  cause  fyled  by  the  said  .loscpli  J^la  ii(e,iuu\  there- 
iii  inentioned  to  hâve  been  received  fioni  Fretlerick  (îrant 
fiiid  .lolin  (  Jreensliields,  nierchaiits,  and  late  copartners  in 
traile  witli  the  saiil  .lohn  l'attei'son,  on  the  17th  day  of  Se])t. 
ii'iw  last  ])ast,  in  a  certain  einelope  of  paper  .sealed  :  and,  it 
is,  further,  ordered  that  probate  of  the  said  will  aiid  testa- 
ment holoiirajih  of  the  said  John  Pattersoii  be  tlini  and  there 
niade,  before  oiie  or  more  of  thi'  justices  of  this  coui't,  in  due 
ciiurse  of  law,  and  that.  such  pi'obate  bein^  so  made,  the  said 
will  and  testament  holo^'raph  of  the  said  .lohn  l'atterson  ilo, 
tlierefore,  reinaiii  depositeil  of  ri'coid,  in  the  otHce  of  the  pro- 
tlidiiotaiy  of  this  court,  to  and  for  ail  le^al  inti'rests  and  pur- 
jinses  wliatsoevei'.  (2)  SfiKiii's  Rcj).,  p.  (iO.  ) 

(114  \'»'s.,  •_'(((). 

I'.')  Sec  tlic  ordipii.  i)f  M.  le  Liinitt-iiaiit  livil,  in  tiie  CliMli'let  of  l'ati.s  of 
l.'llli  I'\1p.,  KKW.  iigiiiiist  i''au(l(iiif,  a  iiolaiy,  eiifoiLcd  liy  an  attaolimt'nt 
.ii;ain.sl  tlu  liody  on  tlie  •Jl.st  of  tlio  s.mu'  nioiitli.  .Vcti's  di'  nolor,  note  (d)  col. 
'.',  |i.  .S.'i.S.  Tlu'  will,  in  oliLMlienite  lotliis  order,  was  })iovinl  tuid  di'po.-tiied,  as  it 
iliivi'ts.  10 
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PUBLIC  OFFICER.-RESPONSŒILITT. 


CorRT  oK  KiMJ's  Benx'H,  Québec,  2()th  October,  ISl  1. 
William  Fisheh  Scorr,  n^minst  William  Lindsay. 

ItiJd:  That  wliere  u  ixm'hoii  coiitmcts  as  a  jiulilic  ollicor,  lie   is   uot 
l)ersonr.lly  re.si)oiisil)lo,  witliDiit  sonio  poculiar  causi'  td  charge  liiiii.  (1) 

It  nppeaiv*]  ou  tlie  trial  ot"  tliis  c.ise,  tliat  the  DeFeuilaut, 
l)eiun' clcrk  ot"  the  Asseuilily,  liad  euiplo^'ed  the  l'Iaiutifl'  as  a 
"Wi'iter  (lu)"iu^'  a  sessiou  ot'  the  Proviueial  l'arliaiiient  iii  eo- 
})yiui;  the  jounials.  No  spécial  a^reenicut  had  beeu  eiitered 
iuto  by  the  paitii'S. 

Vy.\\  CuuiAM  :  Au  iudividual  iu  a  jiublic  otiice  certaiuly 
uiay,  by  his  coutracts  t'or  publie  services,  leuder  hiuiself  pei'- 
soually  liable,  but  where  he  lias  ])laiuly  acted  as  a  ])ublic 
orticer,  he  cauuot  be  persoually  liable  unless  there  is  souie  ])e- 
culiar  cause  to  charge  hiui.  lu  tins  case  it  is  iu  évidence,  that 
the  Plaiutifi  kuew  that  the  ])et'eudaut  coutracted  with  hiui  as 
au  orticer  (jf  «roveruuient,  aud  that  he  looked  to  t^overuuieiit 
i'or  his  i-eward.  The  accouut  which  he  delivered  to  the  l)e- 
t'eudaut  is  headed  "  Goveruuieut  to  Williaiu  F.  Scott,  Dr.",  aud 
this  ot'itselt'  is  a  distinct  aduiissiou  ou  his  pai't  as  to  the  eha- 
racter  of  his  agreeuieut,  that  it  was  uot  persoual  but  orticial. 
The  Det'eudaut,  there f»jre,  cauuot  be  persoually  auswerable  foi- 
the  suui  which  the  Plaiutift' uiay  hâve  earued.  As  to  the  priu- 
ciple  ou  which  this  <lecisiou  is  fouuded,  the  law  of  Eu^rlaud 
aud  the  law  of  Canada,  are  iu  perfect  uuisou.  (2) 

Action  disuiissed.  (Staart'fi  Eep.,  p.  (ÎS.) 


BILL  OF  EXCHANGE.-  DAMAGES. 

('ol'KT  (iK  KlN(i's  Hexcii,  Quebec,  20th  Apiil,  l!Sl2. 
AsToR  rs.  Bew,  Brc'HAXAX  aud  Heatil 

llild :  Tliat  tlic  (Irawer  ol'a  bill  (ife-\(liaii>.'t'  i.s  liaMeto  tlic  daiiiaiics 
jiritvidcd  l)y  tlie  laws  ui'tli';  rountry  iu  wliicli  it  is  tlrawii,  aud  tu  un 
otiier. 

The  Défendants  <li-ew, at  Québec,  a  l»ill  of  excliauge,  (»n  Hu- 
chanan  aud  Heiui,  of  TJveipool,  iu  Kuglaiid,  iu  favor  of  Pioe- 
toi"  &  Frosti',  of  Montréal.    By  Proctor  vV  Froste,  this  bill  was 

(1)  V.  iiit.  I7L'.  ('.  ('. 

('i)  \'idi' tlii- fiisL's  l'cft'i'i'i'd  tu  in  I  Comyii.  «//  i-oii/riirti,  y.  '27-;<Euv.  ilc 
CiM'Iiiii,  vol.  V,  p.  7<K>. 
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iiidorsod,  in  Montréal,  to  the  Plaintitt",  a  mcvcliaiit  of  New 
Voi'k,  and,  l)y  hini,  indorscd,  ut  New  York,  to  Stronji;  &  Dc- 
wis,  niercliants  of  tliat  city.  The  liill  wa.s  at'tei'wards  protes- 
tfd,  t'or  noii-acecptance  and  non-paynient,  and  retni'iicd  to 
Strong  &  Dt'wis,  wlio,  thereupon,  deniandcil  and  receivcd, 
tVoiii  tli(!  Plaintiff,  tlic  principal  and  intcrcst  of  tlic  l>ill,  witli 
twonty  per  cent  daniai:j«'S,  accordino-  to  the  law  of  the  State 
iif  New  York,  in  ordinary  cases  of  protested  bills  :  and  the 
(|Ut.'stion  in  this  action  was,  whether  the  Défendants  were  i-es- 
lionsihle  to  the  Plaintilf',  for  any  more  than  the  ainount  of  the 
iiill,  in  principal  aiid  interest,  witli  ten  per  cent  dainatjes,  ac- 
conlingto  the  Pi'ovincial  Ordinance,  17  (Jeo.  lll.ch.lll,  §  1.(1) 
Sewki.F,,  Clf.  .]  :  The  contract  lietween  the  oi'i^nnul  parties 
to  a  bill  of  exchan^e,  is  to  lie  constrned  ]>y  tlm  law  of  the 
country  in  which  it  is  di-awn,  (2): — whatever  is  there  deter- 
iiiiiied  to  the  préjudice  of  the  drawer  lie  niust  aliide  hy, 
!ind,  hy  the  sanie  rule,  lie  is  eiititlecl  to  ail  that  is  therehy  al- 
lowed  to  lus  benetit.  The  payée  and  every  sul>se(iuent  indor- 
ser  knows,  from  the  face  of  the  bilî,  whei-e  it  was  drawii,  and 
each  is  liound  to  know  the  law  of  the  ori(>'inal  conti'act,  sinci' 
every  nian,  at  his  péril,  niust  take  co^nizance  of  the  law  of 
the  country  with  which  he  cori-esponds,  and  lias  deaiiri<fs. 
(itherwise,  there  would  lie  an  end  of  ti'ade.  (.*})  When  a  hill  of 
(■\clian(>-e  is  negotiated,  throu^'h  a  foi'eign  country,  (Uit  of  the 
direct  course,  it  is  an  act  in  which  the  drawer  does  not  parti- 
cipate,  if  there  lie  no  spécial  agreement.  (4)    And   if   it  lie  in- 

ll)  Lii  sec.  I  (lu  cil.  III  (les  oidoiiuiuices  du  (  louvenieur  et  du  Conseil  législa- 
tif (le  lu  pi'oviiici;  de  Qut'liee  de  1777,  17  (îeo.  III,  intitulé  :  "  Ordonnance  (|ui 
"  rixe  les  (loniinages  sui'  les  lettres  de  change  jn'otestées,  et  le  }.>rix  des  intérêts 
"  dans  la  province  de  t^uéliec,"'  est  en  ces  teiines  :  "  Toutes  lettres  de  change 
tiréi's  ])ai'  des  particuliei-s  denieurans  en  cette  ])rovince,  sur  d'autres  particu- 
liers en  Kurope,  ou  <lans  les  Indes  Occ  i.'iitales  (|ui,  après  la  publication  de 
cette  ordonnance,  reviendront  pi'otestées,  -iiisi  (jue  celles  tirées  ;'i  l'avenir  par  des 
particuliers  demeurans  ici  sur  d'autres  en  Kurope,  ou  dans  les  Indes  Occiden- 
tales (|ui  reviendront  piotestées,  seront  sujettes  à  dix  pour  cent  de  doiriniages, 
et  six  pour  cent  d'inlérct  par  an,  sur  la  somme  totale  (pli  auiaété  idinptée  ici, 
ilu  jour  de  la  date  d\i  jtrotêt.  jus(]u'au  jour  du  ])aieinent  ;  la(|uelle  dite  somme 
.•>cra  rend  ionisée  .ui  port(!ur  de  la  lettre  avec  le  change,  sur  le  ])ied  de  cent 
iiM/e  livies  un  neuvièir.e  coulant  de  cette  j)i-ovince,  ])onr  chaijue  cent  livres 
sterling."  Voir  la  sec.  57  du  ch,  xvxiii  du  statut  du  Canada  de  ISIKI,  .').'{ 
Vict.,  Viic/i-  (h .1  /if/ir.s  lit'  fhan<ii'.,  ISiKI. 

rl\  Chitty,  ,>,i  hlll.s,  78.  -I  H.  and  T.,  141  ;  :i  \'es.  jr.,  447  :  'J  H.  15.,  filW  ; 
Cowp.,  174  :  Hurr.,  1077  ;  1  H.  15.,  12t>  ;  7  T.  R.,  •24-2  :  1  'I".  H.,  Kl  ;  .".  Kast, 
i.'lo  ;  .\inliler.  (»7"2-t)7H  ;  2  iiornier,  (i*2!t,  note  on  art.  .')«). 

Cl)  Andiler.  ()7.-). 

i4)  .lurisp.  Consul,  .Sl)7,  n"  7  ;  (ilen,  on  liil/s  of  <x<-hiiu(ii ,  •2.'ii(-'24l. 

Fi  rijiisnii  vs.  Mi-l>o)iit/il.  K.  H.  (,t.  This  case  was  deciiled  in  Kelirnary,  I,S(1.'{, 
'•'irnm  Ki.msi.kv,  Cil.  .).,  and  damages  at  tweiity  per  cent  were  allowed,  he- 
'  ausc  il  had  lieen  expressly  agreed  lietween  the  drawer  and  the  payée  that  the 
hill  sliiiidd  lie  negotiated  through  New  York.    Viih.  l'oth.,  Chaniji-,  u"  07. 
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(.l<n-au(l  in  suoli  i'oivigii  coiiiitry,  as  cvciy  iii'loi-sci-  is  considc- 
iv<l  in  hiw  u  new  drawt'r,  it  lit'conies,  in  t'uct,  a  iicvv  liill,  ami 
\>y  tlio  iiidorHeiiient  a  lU'W  eon tract  is  fonntMl  betwecn  tlie  in- 
(lor.ser  and  liis  payée,  wliicli  is  also  te  lu'  oonstnieil  by  the 
l<;.r  locl,  \>y  tlu;  law  oi'  the  conntry  in  wliich  it  is  so  iiid<»rsed.(  1  ) 
It  is  cei'tain,  nioreovei',  tliat  where  the  law  ot"  a  t'oi'cii'n  coun- 
try  so  clashes  with  the  l'i^'hts  of  tlie  sulijeots  ot'  our  owii,  tliat 
one  oi"  the  otlier  niust  necessarily  ^nve  way,  our  own  is  enti- 
tled  to  the  préférence,  "  tins,  "  says  Lord  KllenlioroutJ^h,  "  lias 
heen  lonn'  settled  in  j)rinciple,  and  is  laid  up  amono-  our  ac- 
kno\vledoc(l  i-ules  ot' jurisprudence."  (2)  ITpon  thèse  ^'rounds, 
we  are  of  o])ini')n  that  tcii  pei*  cent  damages,  in  case  of  ])ro- 
test,  W(0'e  the  tei'nis  of  the  orio-inal  conti'act  hetween  tlio  dra- 
M'ei's  and  theii'  [)ayees^  Proctoi'  »fe  Froste,  in  consecpience  of 
the  ordinance,  17  (Jeo.  111,  eh.  m,  as  fully  as  if  it  had  heen 
KO  a^i'eed  hy  express  stipulation:  that  l'roctor  &  Froste,  1  y 
their  indorseiui'iit,  eould  convey  tn  theii-  indoi-see,  the  l'iain- 
tiff,  no  uioiv  than  the  l'ii^hts  which  they  theniselves  held,  ac- 
C(jrdin^'  to  thèse  ternis,  and  that  the  indorsenient,  at  New 
York,  lias  not  vai-ied  the  ori<,nnal  contract,  so  as  to  ati'ect  the 
riti;hts  of  any  of  the  antécédent  parties  to  the  hill,  and  juil;^- 
nieiit  niust  accordingly  l)e  enteivd  for  the  anumiit  of  the  hill 
with  interest  at  six,  and  dainai^es  at  ten  per  cent,  as  directed 
hy  the  oi-dinance.  {'.])(Shi(i rfs  Hcj).,  )>.  (i!).) 


Mi 


SHIP.-BUILDER'S  PRIVILEGE.— MARITIME  LAW. 

ColHT  (11-   KlNo's  J^ENCll,  Que])ec,  Ifith  June,  LS18. 
Baij)\vin  'X  (liHKoN,  and  McCalm'M,  Opposant. 

llrhl  :  A  Imildcr's  ])ri  vilotre  iipon  a  sliip  oC  liis  nwu  ((mstniction,  is 
lost,  if  lie  (Uiivers  lier  to  the  dwiier,  iind  snlTers  lier,  kiuiw  injrly,  to  iie 
sold  iit  piililic  anctinii,  tn  a  tliinl  iiei'.suii,  witlmut  (ipiMisitioii.   (4) 

(  I  )  '2  liuir. ,  t)74  ;  I  Sli. ,  441.  'l'iiat  «liicli  disciiaigt's  a  ilobt  iii  tiic  limiiiIit 
wiiorc  it  wiiH  foiitiaitJMl  is  a  dincliaigt'  of  it  in  cvciy  otiiir  ])lact',  Ihilliiiiliiii 
VM.  (Inidiiiii,  4  T.  U.,  IS,").  11.  ;  /'»//<  r  v.s.  Hrairii.  .'>  Kast,  K^O.  Ti  il  pur  ci'iit  ila- 
iiiafic^s  wa.H  a  part  of  tlu^  original  délit.  .Anililcr,  (i7--(i7"),  and  tlic  iiiidcrtakinj; 
to  pay  tliat  i|uantuni  of  damages  lieiiig  tlie  original  eontract,  ]iayiiient  of  tlie 
liill  iii  (pieslion,  in  prinei])al  and  inti'iest,  witli  damages  at  ten  per  cent, 
woiild  seeiii  coiiseipK'iilly.  to  lie  a  diseliarge  of  tlie  wliole  délit  in  Canada,  and 
every  wliore  tdse.  \'ide  Witiih  r  vs.  Arnll.  Wasliington's  Re])(iits,  2X2,  and 
/'oinrn  V»,  /yi//((7/,  ,S  iMa.ssaeliiisett.s  Ke]i. ,  77,  a.s  ease.s  wlieieiu  the  Anieiieaii 
coiirtH  liad  admit ted  tliis  prineiple. 

(•2)  .")  KasI,  i:{0. 

(3)  In  an  action,  laoïiglit  on  a  liill  <if  exohange  drawn  liy  .1.  S.  Crawfoid,  al 
Çiipber,  npoii,  and  aceepteil  liy  tlie  Défendant,  in  Kngland.  it  was  lield,  i'V 
Lord  Kl.I.KNIioKorcli,  tliat  tlie  aeceptor  of  a  foreigii  liill  of  exeliange  is  iiol  lialilf 
for  re-exoliange,  nor  for  more  than  tlie  prineipal  siiiii,  togetlier  «itli  inti'resl, 
aeeordiiig  to  the  légal  rate  of  interest  w  hei-e  the  liill  is  pavalile.  ]\'ti>ils(  ij  \s. 
Crairjhnl,  tried  at  (  iiiildliall,  the'JStll  May,   ISIO;   2  ( 'anip.  N.   1'.  ('.,44'."i. 

(4)  V.  le»  art.  1994  et  l'Oei  ('.(.'. 


:  i>'' 


DE    1>A    l'IlOVIN'CK    J)E   grKIîËC. 


149 


Tlic  ('odti  .Marine,  ifit  (>ven  wiis  in  force,  was  no  part  of  tlie  coniinou 
law  of  Canada,  bnt  a  part  of  tiie  public  law,  and,  conse(|nentlv,  sn|)er- 
scdi'd  l\v  tlie  clfcct  oftlie  cominesl;  and,  ifit  was  law  in  tiii-  Adiniralty 
jnrisiliciion  aloiic,  wlietlicr  it  was  ]iuldii^  or  coin  m  on.  tlie  introduction 
of  tlic  Entrlisli  Adnnralty  law  abolished  it. 

In  Octolicr,  INI 1,  Hiildwiii,  a  sliip  huildcf,  iiistitutcil  tla- 
pfL'seiit  uctioii,  l)y  îi  wfit  of  huihhiodh,  siiid  ohtnim-tl  judjfincnt, 
a<fniiist  (  îiMioii,  tlif  Dct'ciidaiit,  on  tlio  I4tli  A])ril,  1X12,  l'or  a 
liahuKT  of  CI  H),  due  Cor  tlic  (îonstnictioii  of  a  ncw  .sliip. 
l'ciiilinc;'  tlu'  action,  tlit-  sliip,  wliicli,  hcfoi'c  tlic  action  was 
coiiiMicnciMl,  liad  \>vvu  driivci-ctl  liy  Huldwin  to  ( îiltlion,  was 
traiisFcnTcd  to  liini,  liy  a  regular  Itill  of  sale,  and  cnrc^istcrod 
in  iiis  nanvc.  A  writ  oï  fifvi  /(ic'uis  was  issucd,  upoii  tlir  al^ove 
jiido-nu-nt,  afjainst  tlic  propcrty  ofCiililion,  and  tlic  slnj)  Ipcin^ 
sci/cd,  as  sncli,  in  tlu'  possession  ol'  McCailnni.  tlic  iattcf,  l)y 
an  opposition  à  lin  ilf  (Ustruirc,  laid  claim  to  tlic  sliip.  On 
tlic  otlicr  liand,  Haldwiti  insistc(l  tliat  slic  was  >still  tlic 
pr()])crty  of  (îililion,  and.  if  slic  was  not  tlicn,  tliat  lie.  as 
iiiiildei',  had  a  partictUar  llcii,i>v  privilco-t-  réel,  npon  tlie  sliip, 
tliat  slic  liad  licen  sold  subject  to  liis  lien,  and  l»y  liim, 
tliercforc,  npon  the  principli'  of  tlic  droif  de  su ifc,  niif^dit  lie 
scized  and  sold,  ^ov  the  paynicnt  of  liis  privile^ed  d(dit. 

Skweij,,  Cil.  •!  :  The  .sale  of  the  shi[),  l>y  (lihhon  to 
.McCalhnii,  was  hcforc  judgmcnt,  and,  after  the  delivery  of 
tlie  slii[>,  ly  Baldwin  to  (îililton.  and  was  piihlicly  niaile. 
The  transfef,  in  point  of  foi'iii,  is  con'cct,  and  the  sliij»  lias 
licen  didy  enre^'istered,  as  the  property  of  McCalhnii.  Noue 
lit'  tlicsc  pi"ocecdin<4S  arc  inipeached.  on  the  scoiv  ol'  fraiid,  or 
on  any  other  o'ronnd  :  tli<'  whole  of  tliciii  had  takeii  jdace, 
with  the  kiiowled<^'c  of  l^aldwin.  and,  withont  any  op[)osition, 
or  iiitcrt'cretice  on  liis  jiart.  and  there  is  no  allco'jition  that 
(lilihon  is  in  a  state  of  ilécanfitn rc  (hankniiitcy.)  There  is  no 
preteiice  for  sayiii».;'  that  the  ship  is  the  ]iroperty  of  (lildion. 
Tlii'  oiily  (picstion,  thereforc,  l'or  oiir  eiiipiirv,  is  whcthcr 
lialdw  in  is  entiticd  to  his  ])articiilfir  //V;/  or  privileo'o  (  |  ),  n]ion 
tlic  slii)).  nndei- the  circnnistances  of  thiscase;  l'or,  ait hoiio'h 
a  ship  liiiildcr  lias,  for  a  h()n((  l'uli-  (hdit,  a  privile^'c  rt'cl  n]ton 
liis  woi'k.  \'ct.  lie  nia\'  forfeit  and  lose  tliis  iii'ivilcm.  liy  his 
iiii'^conflnct.  It  lias  lieen  conteiidcil  that  tliis  ]iri\ileo('  of  a 
sliip  litiililer  continncs  after  a  sale  liy  the  diditor,  and  nntil 
tlic  ship  hiis  jierforined  onc  voyaoc  ;  ;iiid  to  ]iro\e  this  asser- 
tion, the  ordinanc'c   dr  lu    M<i l'i m' n\'    KiSi  ci)  lias    lieen  citcd 
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(Il  A  piu'ticidiir  or  spc<'ilic;  lien  acconlinj;  to  tlic  law  of  l'aij;laiiil  aiid  Scot- 
liinj.  i-  ciillcd  in  tlic  law  of  Ciinada.  ii  "privilcjic  ri'cl.'"  l'it/r  I  l'iircau, 
tiSl.  It  is  tlic  light  of  rctciiti'iii  .■iiio\(d  Ky  a  puity  to  a  conliiict,  coiicciniiig 
l^o^(■Mlllc  prnpcity,  till  iiulcinniticd  for  lal)oi. 

(•2)  Viiliii,  Onl.  lie  kl  Mariiii,  tit.  .\,  urt.  •_',  li\ .  H,  p.  (iO-J. 
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hikI  i*'lit'<l  iipoii,  1111(1  it  lias  heon  said  tliat  tliis  ordiiiance 
was  rt'(M'ivi'(l  as  law  in  tlu'  Court  of  Adiiiiralty  (iii  Canada), 
Ix'forc  thc  cniKnicst.  But,  adiiiittii.^  tlr's  to  lie  tlic  fact,  and 
that  it,  was  cven  cnrc^iHUTod  in  tlu'  Sovorciffii  Cttuncil  of 
QurlM'c,  it  is  clcar  tliat  it  foniicd  no  ''.vit  of  tlic  coimnon  law 
of  Canada,  ai«d  tliat  it  inust  liavo  hecn  ix'ccivi'd  in  tlu'  Adnii- 
ralty  as  a  ])art  oV  tlii'  ])id»li(;  law,  (1)  in  wliicli  .case  it  was 
su|)<'1-s('(1(m1,  as  wcll,  l)y  tlic  tacit  l'ft'cct  of  tlif  coiuiucst,  (2)  as 
l>y  tlu'  introiliR'tion  of  tlic  law  of  tlic  Adiiiiralty  jin'isdiction 
of  Kiiiiland,  I»v  tlic  KiiiLj:'s  (.'ouiinission  of  vi('c-a<]iiiiial  to  tlic 
p»vcnior  (Murray),  in  l<()4,and  tlic  suhsctiucî'.t  ;^;-.tal)lislinicnt 
of  tlic  Court  of  Vioc-Adniiralty.  (•?)  Tluvic  points  liavc  liccn 
discusscd  and  dccidcd  in  tliis  court,  (4)  and  it  follows  tliat 
tlic  ])i'ovisions  of  tlic  ordinancc  <lt'  hi  Marine  l»y  wliicli  a 
ship,  notwitlistandin»;-  a  transfcr,  hy  sale,  continues  Ijound 
and  lialile  for  tlie  iiayiiu'nt  of  ail  délits  witli  wliicli  slie  was 
pruviously  fliar<i,ed,  until  a  voyage  lias  beeii  eoni])leted,  (5) 
Imve  no  liearinj;'  upon  tlic  (|uestion  Itcforc  us,  and  tliat 
Haldwin's  elaiiii  to  a  prir'd('(jt'  réel  upon  tlie  ship  is  no  niore 
tliaii  tlie  elaiiii  of  any  otlicr  creditor,  cntitlcd  to  a  partieular 
liK'ii,  Upon  niovealilc  proiierty,  sliijis  liein^  niovcalilcs,  ((i)  and, 
as  it  is  certain  that  creditois  of  tliis  description  lo.sc  tlieir 
jirivileoc  wlien  tlicy  reliiupiish  tlie  po.sscssioii  of  tlie  nioN'calilc 
upon  wliich  it  is  c.hai'o-t'd.  (7)  {Shuirf's  Ri  p.,  p.  72.) 

(1)   l''i'i  ririf,  1).  I).,  Cl /■'«)  Aiiiiiiuitt'. 

(•_')  .SCcRliiii,  4.T)  :  Viittfl,  liv.  III,  cli.  xiii,  sec.  MIS;   Dimixl,  /',■(. ^rri/i/lmi, 
cil.  V,  .Ii)v.r.  (les  Aiiil.,  p.  1'.!,  vol.  V  ;  '_>  L.  ('.  Dcii..  m-hn  Ar/i>l><,  p.  ;U.S  ;  .")  D'A 
;;ufssfiu:,.S!l2-40O  ;    .Mairiot'.s    AV/y.,]).   '28;    .l  Kiist'.s    lii)>.,    p.     131;    Siilkelil, 
411.  Scciilso  Loi-cl   Stipwcir.s   jii(lj,niu'iit,  iii    Hiidiiiii  \s.  Smith,  l'L'jHirti'iI   in  tlic 
Animal  Kc;.'i.stci-  of  iS-Jl,  vol.'  lAlII,  p.  4(1(1. 

(.S)   Ma/iTcs"  ('i)ll.  (if  (jliidu'c  pa))i'is,  p.   I!l. 

(4)  In  tlie  case  of  W'oiii/irr  v.s.  J.i/oii,  K.  li.  (^1.,  18(Mi;  and  tliat  of  friixi  r 
\».   fJaiiii/hin,  (ui/i ,  p.  .'M, 

(."))  'Fit.  \,  lil).  Il,  art.  2,  p.  ()(>;{.  On  this  arti' le,  and  as  to  wlieii  a  \<>yaj^e 
wa!<  pei'fornied,  sec  l'niiilictntfr(tiii;ni<(s,  vol.  ,\IX,  ]).  .Sil."). 

(fi)  I  Valin.  liv.  II.  tit.  X.art.  1,  p.  (KM  ;  Urodeaii,  sur  ait.  !l(l  of  Ciisl.  of 
l'aiis,  11"  4  ;  Kcnicic,  an  mi.  !l(l,  n"  14  ;  Duple.ssis,  '/'/•.  »/(<  nuiihli  a,  p.  l.'t.")  ;  lit 
J'(iii') ./',-mi[.,  .Wl. 

(7)  2  I)en..p.  ;<(H),  n"  4  ;  •_>  Feir  .  I).  I).,  n  Hm  prin'/r,/, .  i-Jl  ; -2  Uonrjon.  ()7!l, 
n"  IS.  and  (i!»l,  n"  S,S  ;  Anihlcr,  'J.Vi  ;  I  l'.uir.,  4!)4  ;  1  Kast,  .'..-I  ;  Atk.,  •_';U  : 
Doua..    1(11. 

In  tlie  case  of  H'»//*  vs.  Oxiiuiii,  •_'  Lord  HayiiioïKl's  /i'(//.,  1(144,  it  was  said, 
/Il  r  (  'nriniiK  wlien  tlie  Iniilder  trusts  tlu'  contiactor,  .so  far  as  to  Ict  tlie  seanieii 
go  on  l)oar<l,  tliere  is  no  rcasoii  to  lielp  liini. 

Note.  To  justify  tlii'  rétention  of  iiiovciiMe  )iio|terty,  tlie  follow  ing  jioints 
niiist  lie  cstalilislied  in  évidence  :  I  Actiia!  possession,  eonstructive  posses- 
sion is  Ilot  setlicient  ;  HeU's  (oiiiin.,  47l>  ;  -  Den.,  nrhn  facteur,  p.  .SO(t  ;  W 
T.  P...  Il!l,  78.'{  :  I  Kast,  ."i.  '1  Tliat  tlie  ]iosse.s.sion  eiijoyed  is  Icgitimate.  .S 
T.  i;..  4(1(1.  417  :  .'{  r.ro.  <'li.  < 'ases,  ."i7l  :  liell's  Comni..  47ti.  It  i.s  tliereloie  lield 
tliat  tlie  possession  of  gooils  olitailiecl  liy  au  informai  attiieliinent  caiinot  lie 
1  etained,  IJell  s  C'omtii.',  477. 
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("oiKT  oK  KiN(;s  Hkncii,  Qut'hcc,  2()tli  OctolMT,  \H\:\. 
McCi.iHi:,  iif^ain.st  Smci'iiKKD. 

Ilihl  :  Tliiit  tli(i  sliiM'itr  liiiviiijr  «isizod,  l>y  iittiK'liiiiiMit,  a  laiV'i^  (|n;ni- 
tity  (if  tiniluT,  and  appnintt'd  a  siiiu'U'  (rnardiaii,  to  takc;  cliar^rci  ot'  tlic 
«  lidlc,  iii  wliosc  absence,  diiriiin  a  sudden  Htorni,  a  jti()|i(irtion  of  Ûw 
liiiilier,  mit  heiiii:  iiioored,  ur  (itlierwisi-  soeiired,  went  adrift,  and  was 
Idst  ; — held  tliat  tlie  slierill' was  ^rnilty  uf  urdinary  negUïut.  and  n^spcm- 
silile  for  t  lie  los.s. 

Alsu,  tliat  tlie  slieritr  iMijilit  liave  eniphtycid  as  niany  pcrsons  as  wern 
iiecessary  (nr  tlie  seciirity  nf  tlie  •iiiiher,  and  liave  deuianded  ol'  tlie 
l'Ijiiitif!',  al  wliose  suit  tlu;  tinilier  was  seizi-d,  in  advatire,  tlie  suins 
i('i|iiired  fur  tliis  imrjiose  ;  and,  in  case  nf  refusai,  wnnld  hav(!  Ixhmi 
cxDiierated  froni  tlie  diar^re  and  cnstody  of  tlie  tiinber.  (1) 

Tliis  Wiis  fin  îU'tiou  to  j>'t't)v<'i-  a  certain  (juantity  of  tinilicr 
iMloiijriiio^  to  tlie  IMaiiifcitt",  whicli  liad  hecii  sci/ed  l»y  tli<: 
Del'eiiilaiit,  as  Hlicrift'  of  tlie  disti-ict,  in  virtiU!  of  a  \vi"it  of 
iirrrl  snni>!('  issuetl,  at  tlie  suit  of  oiie  Mary  Hari'ows.  Tlic 
l'IaiiitiUMfclareil  tliat,  after  tlie  rctuni  of  tlic  said  \\v\t,  niid)!- 
iri'éc  liad  lu'eii  ^raiitcd  of  tlic  Hciz-urc,  and  tlie  Défendant 
(irdered   to  deliver  tlie  tiiiilier  to  liiiii,  vvliieli    lu-   liad    refused 

to   (|l). 

The  Défendant  |)Ieaded  Hrst,  tlie  <(eneral  issue.  Secomlly, 
tliat,  on   tlie  eii^'hteeiitli   day   of  -iuly,  ISIO,  the   said   tinilter 
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(I)  'l'im  LNirliest  ';iise  relatiiig  to  tliu  lial)ility  of  slierirtn,  in  civil  niattors  in 
l.owiT  Ciuiiuî,.,  V.  ntToof  aiiy  trace  is  to  lie  met  \vitl>,  is  tlifit  of  MrAii/ii/  vs. 
SIk  /ih<  rt/,  argiied  and  decidt'd  m|M)1i  an  aj)]H,'al  ftoiii  tlii.<  province,  lieforc  His 
Majesty  in  liis  l'rivy  Coinicil,  in  tlie  year  17^7.  Tlie  case  was  argiied,  on  tlie 
part  of  tlie  slieiitf,  A|)])elant,  hy  tlie  late  iiiasler  of  tlie  rolls,  Sii-  \\'l//iaiii 
'l'rniit.  and  tlie  followiiig  is  an  abstinct  of  tlie  groiinds  of  llie  jndginent  in  tlie 
l'iivy  <  ouiicil,  as  eoiitaine<l  in  a  letter  froiii  liiin  to  liis  client,  tlie  slieritf, 
aiiiiimi'  iiig  tlie  reversai  of  tlie  jiidginent  of  tlit^  (  'oint  of  Appeals  liere,  and  tlio 
cli.s.i'i><id  of  tlie  action  against  iiiiii  :  "  Tlu-  lords,  at  tlie  lioard  of  l'rivy 
('(11111,11,  ailopted,  as  the  gi-oinids  of  reversai,  very  iiearly  tlie  saine  reasoiis  as 
iUf  stated  in  onr  case.  I^oril  Ciiiiiiliii  saiil,  tliat  it  was  of  great  eoiise(|Uenee 
tliat  iiieii  slioiild  kiiow,  witli  précision,  iinder  wliat  law  tliey  are  actiiig.  Tlie 
laws  of  Canada  lpeing,liy  tlic  t^iieliec  Act,  iiiade  tlie  riile  of  décision  in  ail  civil 
ciiM's,  no  part  of  tlie  law  of  Knglaiid  wonld  ojierate  tliere,  except  in  so  fur  as 
it  iiiay  lie  clearly  and  expressly  iiitrodiiced  liy  an  ordinance  of  the  province. 
Tn  say  tliat  the  hare  mention  of  the  w<ird  slierill',  in  an  ordinance,  slioiild 
liave  the  ufl'ect  of  introdiicing  the  whole  liody  of  Kiiglisli  law  relative  to  tliat 
office  was  ahsiird.  -Tliat  ollic'er  existe<l  liefore  tlie  ordinance  jiassed,  and  had 
a  ijiity  to  execnti^  inidcr  the  criminal  law  of  Kiiglaiid,  If  tli<'  ordiiiiince  had 
liecii  sileiit,  lie  wiaild  hâve  had  iiothing  to  do  witli  civil  inocess,  iinder  the 
law  of  Canada.  Il  is  tlie  ordinance  tliat  gives  hiiii  the  exécution  of  civil  pro- 
icis,  ami  fiirtlicr  tliaii  it  cluii^  's  him,  lie  caiinot  hc  lialile.  If  it  was  intended 
loailo|it  the  lau  of  l'aiglaiid  witli  regard  to  escapes,  it  oiiglit  to  ha\e  Ihmmi  donc 
in  ilear  and  nnaiiiliiguoiis  langiiage  ;  tliat  tlie  oltii'er  miglil  hâve  kiiown 
whither  lie  uonhl  accept  of  the  otticc  niider  sncli  conditions.  Sir  IJoyd  Km- 
il"ii  an  cdcil  to  tliis.  and,  in  addition,  laid  some  stress  on  your  tiot  having  the 
a|i|Hiiiitniclil  of  the  gaoler.  The  riilc  vi  siimidi  ni  siijh  riiir  snp|(oscs  the  gaolcr 
Lo  lie  ihe  silK'liirBi  servant,  wliieli  lie  was  not  in  Ihis  instance. 


t. 


:v.i. .  :-l 


152 


ItAI'l'OKTS   ,11 DKIAIKKS   |{K\I.SKf< 


vft    ( 


1 

i'  t 

> 

* 

l'N 

i 

II 

i  I-  ■ 

: 

I' 


ci! 


vvas,  l»y  thc  iiicsistiKh'  foi-cc  an»l  violeiiei-  of  tlu-  wiiwls  ami 
watcrs,  (.-arrictl  away  ;  fuid,  savc  and  f'xc<'])t  a  (•••rtaiii  ]»(»i- 
tioii  tlicicof  in  tilt'  said  plfa  spt'ciHcd,  \\i\h  Mlto^'ctlifi'  l<t.st  an<l 
lit'strovcd,  witliout  any  fanlt  nr  nc^li^t'iR-t'  nii  tlic  part  ol"  tlic 
sai<l  Di'tV'iidaiit.  Tliat  tlif  saiil  Défendant  tliencefoiward  to  tlie 
tinie  ol'  tyliii<f  tlie  said  plea  liad  used  ^l'eat  diligence,  and 
incun-ed  irpt  at  and  lieavy  t'Xi)eiiHes,  in  recoveriii^  and  savin^ 
as  nnu'li  of  tlie  said  tiniltei'  as  was  possible  ;  and  liad  vecovered 
and  saved  t'oi'  tlie  IMaiiititl'a  ])ait  tliereof,  to  wit,  «Src,  tliat  tlie 
ni(»nies  by  hiiii  lai<l  ont  ami  expeiide<l,  in  and  a. tout  tlie  sal- 
va^e  ot"  tlie  said  tiiiilM'i'aiiionnte(l  to  a  lar<;e  siiiii,  to  wit,  to  tlie 
suiii  ol'  £:{()().  Tliat  tlie  saiil  Défendant  liad  m  speei.il  lit'n  and 
]a'i\  ileec  on  tlie  saitl  tiiiilier,  and  liail  a  ri^lit  to  liold  and 
détail!  tlie  saine,  until.as  w(dl  tlie  said  su  ni,  as  liis  lawful  fées, 
were  paid  to  hiiii.  Tlie  tliird  jilea  was  tlie  saine  as  tlie  second, 
oinittin^  ail  tliat  is  tlierein  stateil  respectinir  tlie  salvai,'e.  It 
appeared  in  évidence  tliat,  iijion  tlie  seizure  iiiade  l»y  tlie 
Defondant,  lie  ajipointed  a  sine'lc  ^fiianliaii  to  take  eare  of  tlie 
wliole,  and,  in  tlie  aliseiice  of  tlie  guanlian,  a  proportion  <tf 
the  tiinbei',  not  l»eiii<,'  nioored  or  <»tlierwise  secured,  weiit 
adrift,  dnrin^  a  sn<lden  storin,  and  was  lo.st,  an<l  tliat  tlie 
tiniber  was  afterwards,  liy  judfrinent.  declared  to  lie  tlie  ])ro- 
perty  of  tlie  Plaintitt'  McCluie. 

Seweij,,  C'n.  .1.  :  It  is  iienerallv  true  tliat  everv  liailee  of 
jiroperty  is  responsiltle  for  a  loss  liy  accident  or  force,  if  it  lie 
occasioneil  hy  a  degree  of  iu'<(li^ence  for  wliicli,  hy  tlie  natni'e 
of  liis  contract,  lie  is  auswerahlo  :  (  I  )  and,  as  a  gênerai  prin- 
ci])le,  it  iiiay  lie  said  tliat  every  puMic  ofticer  is  answeralile 
for  the  acts  of  liis  owii  niinisters  and  servants.  (2)  By  the 
CfMiiinon  law  of  Canada,  the  IiuIsk'k'i'  was  mei-elv  the  seizinif 
otHcer.  It  was  the  eruardian,  who  was  appointe<l  l»y  the  /mis- 
sli'f,  who  liad  char^i'  of  the  property  seize(l,  and  the  /mi.'^sii'r 
was  not  responsilile,  if  lie  naiiied  for  guanlian  a  jierson  solvent 
in  gênerai  repute.  (8)  The  law,  in  tins  respect,  is  now  niate- 
rially  chan^ed,  ail  writs  are  addressed  to  the  sheriff,  an<l  it  is 
enacted  hy  the  ordinance,  27  (Jeo.  III,  ch.  iv,  ^  11,  "  Tliat,  if 
"  U]H)n  an  attachinent,  .security  is  not  f^iven,  the  ^ootls  shall 
"  reiiiain  attached  and  lield  hy  the  slierifî""  so  tliat.  the  slie- 
rifl'  is  now  the  detaillinL^  as  well  as  the  .sei/iiur  ofHcer,  the 
e'uardian  as  well  as  the  Iniissici'.  Now,  the  miardiaii  was  ans- 
werahle    l'or  ordinary  ne^'lect  or   faille  (l'i/h-a  (4'),  and  coiise- 

(I)  .loues,  lin  Hni/iiiiii/s,  \'2'2. 

{'2)  Coquille,  V'""'.  •■il''  ;  I'"lli.,  Di'iiô',  11"  111,  vol.  II,  p.  KM)  :  2  T.  R..  I4S. 

(3)  -2  l'otii,,  l)r/>ûf,S3U,\y{)]-[)-2'X\:  I  l'i,-;eau,  (J.M  ;  .h.u.s.si-,  T.  ('..vol. 
I.  |).  4(m;  ;  .Serpilloii,  (i'-M. 

(4)  •_'  l'olli..  /h'iin/.  Il"'  !)1  !l((  ;  ih'ii.  L.  ('..  iliinliiii.  15  4,  n"  2,  vol.  T\.  y. 
«3'J  ;  Sei])illoii,  (ilii.'  ;   Ui'|).  de  Jur. ,  JSvo,  vol.  XX1\',  p.  404,  irriio  faute. 
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iciitly  tli<'  slicritt",  if  hc  is  iiow  tlic  «^uardian,  iimst  Ih'  juis- 
lilc  tu  tlic  saine  cxtt'iit  ;    for  thcif  is  at   It-ast  tlu-  saint' 


\vt'i-a 


icîisoii  ft)i'  liis  n'sj)()nsil)ility,  prrliaps  niorc,  since  tlii'  [)laintirt' 
lias  not  iiow  tlu'  choicc  of  lii.s  /iiiixsier  or  ^uanlian,  as  lie  f'or- 
nicrlv  liii'l.  (I)  H  lias  hccii  ar^unl  that  tlu'  slicrifl"  caiiiiot  Itc 
(Ici'incil  a  ^nardiaii,  and  tliat  Ik-  is  a  sé<jiii'stiw',  Imt  tliis  docs 
not  vary  tlic  case,  liotli  arc  t-iiiially  uiiHwcrahlt'  for  ordiiiaiy 
nt'i^lt'ct.  (2)  Pof/iier  coiisiders  tlu-  foiitra'-t  in  l'itlicr  case 
ratlicr  as  a  coiitrat't  "  de  IniKii/c"  ns  it  is  not  a  «^ratuitous  con- 
tiact.  {'•h  Tiit'ii,  in  jtoiiit  of  Inct,  tlif  lU'^^icct  of  tlit-  slu-iiffs 
oHiccr,  and  of  tlic  shfritf'in  tliis  nisc,  aiii(nint«'d,  at  Icast,  to 
ofdinary  iK'^dt'i-t  :  (4)  and  it  was  tlic  Ifss  cxcnsaMt',  Ix'caiist' 
tlu-  riirlits  of  a.  «ruardian  liciiii^  vt'stc<l  in  tlic  slicritl",  hc  niii;lit 
liavc  eniploycd  as  iiiaiiy  pcrsoiis  as  wcrc  ncccssary  for  the 
sccurity  of  tlic  jx-opcrty,  (ô)  ami  lie  niinlit  liavc  dcinaiidcd  of 
tlic  i'iaintifi'aii  advancc  of  tlic  sunis  rc(|uii'cd  foi- tliis  ))Ui|)osc, 
and.  in  case  of  refusai,  would  liave  hccii  cxonerated  fioni  tlic 
cliar^rc  and  (;uHtody  of  tlic  tiiiii>cr.  (<i)  Upon  tlicsi'  p-ounds, 
jinleiiicnt  innst  Itc  entcre<l  for  tlic  l'iaiiititt',  tle  Défendant 
(irdcred,on  a  day  certain,  to  dcliver  to  tlic  IMaiiitiH' tlic  tiniher 
rciiiainiiifj  in  liis  possession,  aiid  tlic  value  of  tlic  deticiency 
cstiiiiatcd  liy  t'.ijH'i'ln  to  lie  licrcaftcr  naiiicd  aceoi'diii^''  to 
tlic  usnal  practice  of  thc  court.  (7)  Jud^niicnt  for  tlie  l'iaiu- 
titi".  (8)  (Sttun-t'n  Rip.,  p.  75.> 


(1)  l'I  Ht'p.  (le  .lui-,,  Mvo,  j).  ;WI  ;  l'r.th.,  Ih /„',!,  IKi  1111(1  111  ; 
p.  41  S. 

(•_')  l'oth.,  Pc/M,  !»(>-!).S-l71.   SueaUo  Krnkino's  Ins/l/,i/.,  40'i  ; 
Ins.,  p.  'A'I. 

(.'{)  Poth.,  Drp/if,  n°'!M)-<tl-!»8. 


S  F..  C.  Don., 
1   MoDouiill 


I4|  .Idiit's,  OH  lialhiKiils,  -J'J  ;    S  L.  ( '.  Duii. , 


U-J  ;    --'4   II.  p.  (k'   Jur.,  Hv( 


(".)  !»  L.  C.  Dell..  ]).  2.T4,  (lanllni,  n"  4. 

(())  2  Jousse,  •2!»7.  <'.  C,  tit.  XXXIII.  an.  Ml,  note-J;  L.  C.  Deii.,  dnnlin,, 
a,  11"  4;   I  Pig.,(54(l,  n"  7. 

(7)   Sue  Poth.,  IV,  4S()  ;   F..  C.  F)fii.,  ij-/,<rf,  ti  •_',  art.  .'.  ;  •_'  -loiis^-,  ( '.  6'.,  200. 

|S|  Twi)  a])pi'als  were  iiistitiitcil  friim  tliis  jndgiiioiit,  tir.st,  to  tlie  provin- 
cial (  (lurt  of  .A))pi'alH,  and  Ki'i'ondly,  to  IFis  .\lajesty  in  liis*  Privy  (  'ouncil,  and, 
on  (su'ii  ap))eal,  tlie  judgiiiuiit  was  altiiniLMl. 

It  .-ilioiild  he  oli.sorvi'd  tliat,  «iiiue  tlie  deiision  of  tliis  ease,  a  teiiiporary 
slaliitc,  W  (ico.  F\',  (11.  VI,  S  0,  lias  eiiactt'(l,  "  'l'Iiat  in  tlie  service  and  exeeii- 
"  tioii  of  writs  of  suiiimons,  of  exeeutioii  and  otliec  eivil  ])roeess,  tlie  eustody 
"  and  .safe  keepiiig  of  goods  and  eliattels  iiiider  seiznre,  and  the  receipt,  safe 
"  kctpiiig,  and  iiaynienl  of  ail  nionies  liy  tluun  le\ied  under  luiy  writ  r)r  writs 
"  of  exécution,  the  seveial  sheritf»  and  coroneis  in  tliis  province,  shall  he 
"  liuhlc,  to  the  saine  exteiit,  and  in  the  saine  case,  as  ai, y  fnu'.t.iiir,  ijardini  or 

rtcrciir  ilf  foii-ili/nd'ioiis  woiild  hiive  hecn  lialilc.  iiiidei  llie  la\\s  of  ( 'aiiada 
"  lirevioiis  to  theycarof  (lui    Loi.l    I7">!1.    l'rovidud  always  thaï,  «hère   any 

Défendant  or  Défendants  shall  oHcr  a  j:ood  and  snthcicnt   gnardian  or  giiar- 

(li.ui.  to  the  sherill  or  coroiiei  .scizing  the  goodb  and  cliattclo  of  siicli  Dufen- 
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PROTESTANT  C0NGREGÂTI0N.-PARI8H  REGISTER. 

(Ntrur  (>K  KiN(i's  Hkncii,  (^)m'lM'(',  (Ith  Octohcr,  ISKî. 
Kx  parte  tlic;  Revcruiul  (îKoHdi:  Si'KATr. 

llihl  :  'l'iiiit  il  ilisscnlin;:  iiiiniHtcr  of  a  imitcstiint  (•fin;!rPtriitinii,  iiot 
lioiiij;  il  piililic  niliccr,  nar  n  /n  rxitn  lu  /nih/ir  //<////  nrilrru  rccuj^iii/od  t(i  Ixi 
aiicli  hy  liiw,  is  iiut  cntitlcil  to,  iiml  ('îiiiiiut,  ktM'|(  ii  ptiriHh  ri';;isl(îr  for 
l»ii|)lisiiis,  liiiriiils  iiiid  niiirriii<.'t's.   (1) 

(Ji'or^c  Spnitt,  liad  prcHciittd  a  pétition  prayiii<f  tiiat,  in 
oliediencc!  to  tho  Piovincial  Statute,  .'i5  (îeo.  111,  eh.  IV,  the 
court  would  ordcr  and  dii't'i't,  two  l'ciristcrs  for  the  t'ntrv  of 
niariMa^cH,  liaptinniH,  and  sépultures,  to  l)e  /m ni/i/icd  and 
delivere<l  to  hini,  as  a  dissentinn-  niinister  fVoni  tlie  Cliurch  of 
Kn((land,  of  tlie  .sect  called  ('on<;re<fationaiists,  doinj;'  thc 
clerieal  duty  of  a  eon^re^ation  of  the  sanie  sect,  fit  (^ueh(>c. 
In  suj)port  of  this  pétition,  sunchy  papers  and  atiidavits  were 
fyh'd,  iii  whit-li  it  was  stated  :  I"  tliat  the  IVtitioner  had,  at 
(îos])()rt,  in  Kiieland,  l>y  divers  hiy  charMctei's,  heen  ordaine*! 
"  to  tlie  otHce  of  a  Christian  "niinistei',"  in  the.  forin,  nseil  hy 
the  ( 'onffreifatioiiîilists,  for  the  ordiiiiition  of  their  miinstors; 
2"  that,  as  a  ininister,  so  oi-daineil,  lie  was  now  perfonnine' 
the  clérical  duty  of  a  con^^re^ation  of  the  liefore  nientioneil 
disseiiters  at  (^uelu'c.  For  the  Petitionei",  it  was  contended, 
that  the  pétition  could  not  fail,  for  want  of  proof  of  tlu;  facts 


ou   which  it    was  found(Ml,  that  it   was  the 


proi 


)er   wei 


fdit  of 


those  facts,  and  that  only,  which  was  in  ([uestion.      When  the 


act  of  the  85  (îe().  111,  was 


passe 


ri,  tl 


lero  wero  no  pansnes,  no 


churches,  no  niinisters  of  tlu-  Clinrch  of  Eniihind,  estahlislied 
in  the  country.  The  whole  of  the  protestant  population  of  the 
province  vvere  hut,  in  fact,  so  inany  coufj^regations  of  persons, 


(lant  "r  DcfiMulaiits,  iiiidui'  aiiy  writ  n{  licrl  faiiat,  (xvn'l  siiniilr  ov  rtnii- 
iliintioii,  siich  shufitt' or  (.■oioirt  sliiill  lie  Ixmiul  to  iiccopt  of  »\\c\\  guiinliiiii 
or  guiiiiliiins,  iiiid  ^<llllll  not  ht;  tlceiiii'd  iiiisweriililo  for  tlu;  aut  of  sucli  guar- 

'  (liiin  oi'  gnarilians,  provideil  lie  caii  t'stal)lisli  tliiit  sm;li  giiiiriliiiii  or  giuiidiaiis 
wlieii  iiL'i'ejited  of  liy  liiiii  woro  solvi^iif,  oi'  ri'))iitt;d  so  to  tic,  to  tlu-  amoiiiit 
of  tilt!  vaille  of  tlii;  aitiide.s  over  wliicli  lit;  oi'  tliuy  wcre  ii|)i)oiiitt.'d  guardiiiii 

'  or  giianliaus  a«  afoifsaid."" 
Hy  tilt'  'i.'ird  st'cticm,  it  is  t-iiatlfil,  "  That,  wlifiuas  tlu;  seiziire  iiiid  ciistody 
of  r.ifts  and  tiiiiht'r,  iiioif  pailicidiirly  wlitii  afloat,  is  iittt;iidi'il  witli  foiisi- 
durahle  lisk  and  t'xpi'iist;,  inasiniicli  as  ii  nunilit'r  of  guardians  are  reipiisite 
to  fiisurt;  the  safe  koi'iiiiig  of  such  rafts  and  tiniher,  it  sliall  iind  niiiy  hc 
liiwful  for  Ihir  sherifl,  heforo  l'xet^iiting  siifli  sfi/iiix',  imder  any  prot'Oiii^to 
liiiii  diri'ctt'd,  to  di'iiiiiiid  and  lecinve,  in  advaiu^o,  froni  the  l'hiintifl'  oT 
l'iaiiititl's,  liis  or  tiu'ir  attoriiey  or  atlornit's  (u/  /Ih m,  suoh  siini  iis  sliidl  liy 
any  oiie  of  tlif  justicfs  of  Mis  Majfsty's  Court  of  Kiiig's  l'iuiuli  for  tlii- dis- 
trict, oi-  provincial  judge  of  tlie  inferior  ilistiict,  wheie   siieli  proeess  shiill 

'  issue,  he  deenied  siitfieient,  for  the  safe  keeping  of  siieli  riift  or  tiinher." 
V.  les  art.  ."«((O,  ."ML',  .S17  et  SIH,  ('.   1'.  ('. 


(1)   V.  l'art.  ,-)t!t!)  .S.    K.  (^,  et  .S!t  à  7.S  inclus  C.  C,  et  l-j;{6  a  l-_'tlj  C.  l'.  C. 


m 


uv.  \.\  l'iinvis'ci:  i)i:  (^cf^mific 


I  ôô 


win»   iiMHcin 


M.mI 


\vl 


t'rt'Vcr   tlioy    eniild,   for    j)ul)li('    wursliip 


(vciy  cinistnictioii  of  tho  act,  tlicrcforc,  wliicli  ♦'XcludcH  otlicr 
(Miii^nc^iitioiis  uf  pi'otfstants,  miiHt  cxcImiIc  tlir  ctni^ri-c^rjitioii 
ot'  tlii'  {'liuifli  nï  Kiinlatid,  For  sucli  tlu-y  wt-ic  uiul  iio  uiorc. 
Kvcii  t.lic  statut»',  in  tlir  ti-ntli  si-ction,  t'imctH  a  courHc  for 
iiiakiii^'  valiil  tlic  rcj^isti-i'  of  tlir  pi'ott'^tmit  coti^n'jrutioii  of 
Clirist  ("liurcli,  Moiitrcal,  wliicli  is  uii(|Ut'.stioiiali!y  "  cliun'h 
(if  tlic  ('.st!il)lislu'(l  rclit^ioii  of  Kii^diuid.  Tln^  act  (  I  )  cirai'ly 
iiicaiit  to  iiiclude  ail  coiiiiic^utions  of  protestants,  froiii  its 
^'(•lierai  tt'uor,  liy  thc  ilisjiinctivr  m:  A  prit-st  is  tlirou<fliout 
(jistiiiniiislicd  fi'oiii  a  ininistt'i"  of  lay  ordination,  a  "  pricst  or 
niinistur,"  "oliurch  or  con<fiTi^ation,"  iirv  tlirou^diout  thc 
fXpri'ssions  of  tlir  act:  and  tliis  slicws  tliat  it  was  intcndi-d 
to  iiicindc  pi'otcHtants  of  ail  sccts  and  dénominations,  priests 
in  lioly  ordei's"  and  niinisters  in  "pretendcd  lioly  oi'dcrs.  '  That 
tli''  ca<e  slionld  lie  coiisidei'e(|  e(|nitalily.  and  then  tlie  state 
of  tlic  district  of  (îaspé  and  of  tlie  Kastern  'Townsliips  would 
weiiili  in  tlie  scale  ;  tliere,  few  of  tlie  inlialàtants aie  nieiiihers 


(M  \ii\,  M'v..    I  (lu  oh.    IV  ili's  stiituts  (lu    JtaM'CiiiiiKlfi  (l( 


;!.■.  (, 


m. 


iiititui 


Actt!  (|iii    ('tiildit   lu  foiiiic  (IcM   i(';^istr('.H  (le  liiij)t("'nics,  iiiiiriii^'cs  et 


'liiilturcs,  (|ui  conHrinc  et   r(ui(l  viiliilih^  ei 


loi  le 


(•  rej,'isti('   (1(^  lit  c(ii(j;r(''j,'iiti(iu 


liiiitcMtiiiitc  (li^  ('hri»t  Chiirrli,  à  Moutri'iil,  et  iiuti'es  (|ni  ont  (''t(''  tenus  d'uiK! 
niiiniiit'  informe,  ut  (jui  fournit  les  moyens  dv  remcdiei'  aux  omissions  fait(!s 
ilaiis  les  iiiii'iens  registres,"  est  en  ces  termes  : 

■'Vu  (|U(^  l'eniegistrenient  iinifoinie  et  antlientii|Ue  des  l>Hptêm(^s,  niaiiagiw 
et  sépultures  dans  cette  ])i'o\  iiice  tendra  à  assuicr  la  ))aix  des  familles,  et  à 
iiinstater  les  divers  droits  civils  des  sujets  de  Sa  Majest(''  en  icelle,  il  est  pai' 
le   prt'seul   statui'   ([ue,  depuis  et    iipri's  le   |)remier  de   janvier'   (pii  sera    dans 


e  sid'SiMpiente  a  la   ])assatlon  de  cet  acte,  dans  clia(|ne  ('■glise    jiHioissia 


l'tte  ))!•( 


de   1; 


i  communion  c 


atlioli 


l'omaïue,  et  aussi  dans    cluuiiu 


eylise  [irotestante  ou  con^^ncgation  en  la  dite  province,  il  sera  tenu  par  le 
recteur,  c\iiv,  vicaire  ou  antre  pr(''tit'  ou  miiiistie  desservant  icellt-s,  deux 
registres  de  la  mi'me  teneur,  chacun  (les(HU'ls  sera  icput(''  autlienti(pie  et  fera 
leiiient  foi  en  justice,  s\ir  chacun  des(juels  les  dits  recteur,  cuié,  vicaire  ou 


i'Uti(^  )irèlre  ou  ministre   desservant  telle    paroisse  on 


telle 


glise    protestante 


'oMgr(''gation  seront  ternis  d'enregistrer  tout  de  suiti^  et  sans   interiuption 
tous  liapti'ines,  mariages  et   s(''pultures  aussit("it  (|u'ils   seront  par  t^ux   faits,  et 


it  les  dits   registres   foiunis  aux   dc'pen 


la   fi 


il>ri(|Ue,  et   present(''s  oi 
iir,  cur('.  vicaire  ou 


i'nvoy(''s  avant  d'y   faire   uncune   entii''e    par  les  dits   recte 

iiutrc   pivtre   ou   ministi(^  desseivant   cha(|iic   paroisse,  (''glise    protestante  ( 

'■(iiigr(''gation,  il    l'un  des  juges    delà   Cour  de    l>anc  du    Koi,  ou  au    juirc  de 


(   OUI 


rovinciale  du  district  dans  le(iuel    telle  paroisse,  (''glise   protestante  on 


iiiigiigation  st!  ti'ouvera  res|)ectivemcnt    incluse,  p 


f'trc  par  tel  jug(!  coti's 


paraphi''s  par  cha(|Ue  feuillet  d'iceiix.  et  tels  registres  ainsi  cot(''s  et 
i:iia])lu''s  et  tenus  dans  la  inani(''re  iiidi(|uce  par  le  pr(''sent  acte,  feront  f(»i  en 
usiice  ])our  la  ))reuve  d(^s  lia))t"'mes,  mariages  et  S(''pultures  ;  et  celui  des  dits 
'(  ux    registres  (pii    doit   rester   (^iitrc  les   mains  des   r('cteur,  cuim''    ■icaire 

tante    (III 
aivert    en 


ou 


iiiilre    pr('tre    ou    ministre    desservant    telle    (laroisse,    ('•glis(^    p 
iiigivgation,  , ainsi   (piil   est  ci-apri's  statiu'',  sera   un   livre   rt 


•li 


vciu  ou  hougran   sur  jiapicr    fort,  le(|Uel  sera  coti'' et    para])li(''   comme   il  est 


■idessi 


is   prissent,  pour   servir  aux   eiiregistremcn 


ts   des   hapt 


s'pultures  pour  une  ou  plusieurs  années  jii.s(|ua  ce  (| 


tel  li 


ptcmes,  mariages 


aiilre  registre  (pii  devra  ("'I 
il  est 


vre  soit  rempli. 


('   (|C|I((S( 


1  idinnie  il  est  ci-a|irès  statue,  sera  cott''  et   paraphe   pour  servir  iioiir  une 


Il  gretl'e  (11!  la  cour  cix  ile  du  Haï 
h 


luiice  seulement,  a  commencer  le  premier  joili 


de  j 


iiivicr. 


'.d: 


i* 


I 


I 
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U.^i'l'okt.s  .M'IUC'lAtUKs   KKVIsjîis 


dt"  Mic  (•liurclicH  of  Kn^liunl  iiixl  Scotlaiid,  nll  ur  iit-iirly  ail  art' 
flissi-ntcrs.  A  coii.stnictioii  <»t'  tlit-  statutc  wliii-h  iIoch  iiot 
(•xti'ii<[  its  licncHts  t<>  (liHst'iitt'i's,  will  t|i'|)rivc  a  \  ast  iiia_jority 
(»l'  tlif  proti'staiit  «ultjccts  nï  Mis  MajfHty,  scttlfil  in  tlii.s 
provinw,  ol'  ail  tlic  advantaij^t'.s  U>  lie  ilri-ixrd  IV(aii  paiisli 
ri'nfistcrs,  Tliat  tlic  attoniry  ^encrai  iiii^lit  iiial<i'  sik-Ii  use  as 
lie  saw  Ht  ol'  tlic  case  ol'  ('hirlrf  lirnhni,  wliicli  w  as  licard  in 
tlii.s  conit  in  tlm  yt-ar  IS()4-,  lait  tliat  it  was  liy  no  incnns 
upplicalilc  to  tliis  case. 


■l'I 


H-  A'I'ToKNKV  (iKN'KUAl,,  in  r.'sistiiin-  tlic  a|)|)lu'atioii,  statci 


)li('atii 


that,  to  cnalilc  tlit-  l'i'titiont'f  t<>  ol)tain  u  rcoistcr,  tlic  place  of 
nicctiti''  sclcctc(l  li\'  liis  conj'rc'fation  slioiild  liavc  hccn  ccrtiHcd 
to  fclic  liisliojt  ol'  tlic  dioccsc.aiid  rc^'istcrcd  as  tlic  act,  Ist  \\  il- 
liai ii,  cl  i.  x\  III,  directs.  A  certiticatc  ofliis  lia\  iii;^'  ([iialiticd  liiiii- 
scH's  liiaild  aiso  lie  prodiiccd,  \indcr  tlic  liaii<l  ol"  tlic  cicrk  ol" 
tlic  |icacc  of  tlic  coiiiity,  in  Kn^land,  wlicrc  lie  was  ijualificd, 
and  lie  sliould  niake  it  aiipcai",  t'urtlier,  tliat  lie  lias  takeii  tlic 
oiltliH  prcscrilicd  \>y  tlic  statiites,  Ist  William,  cli.  XVlll,  XIX, 
and  l!>tli  (Ico.  Ill.cli.  XLIV.  Tliat  lie  conld  iiot  stand  liciv,  in  a 
hctter  coiiilition  tliaii  lie  \V(aild  in  Kiiuland,  \\  licre  lie  woiild 
not  lie  allowcd  to  takc  tlic  titic,  cvcn  of  a  dissciitiiiin'  ininist;  i', 
licfoi'c  uU  tlic  rc(|uisitcs  of  tlic  statutcs  wliicli  hâve  liecii  citcil, 
liad  la'cn  strictiy  coniplicd  witli. 

hi  rrjilif,  it  was  said  tliat  tlic  colonies  wci'c  not  iiicntioiied 
in  tlic  statutcs  citcd  l>y  tlic  attoi'iit^y  (•encrai,  aiwl  tliat,  tlierc- 
fore,  tlie  l'etitioiier  c(aild  not  lie  liound  liy  tlieiii. 

Skwki.l,  ("il.  ,1.  ;  Tlic  Petitioncr,  (Jeoro-c  Spratt,  allègues 
liinisclf  to  l'c  a  jii'dtcsfdiif  ilissciifi n;/  inivisffi',  t'roiii  tlie 
Cliurcli  of  Kiiifland,  doiiu'  tlic  clérical  dutv  of  a  couiiix'i'ation 
of  dissciiU'rs,  wlio  arccalK'd  '  ("oii^ren'jitionalists,"  in  (^)ucliec; 
juul,  upon  tlioHc  f^'i'caiJids,  lie  avers,  tliat  lie  is   Ic^-ally  i'iititlcd 


to  1 


lavc   and  Kceii  a 


renister  of  liaiitisins,  iiiarrian'cs  and  lai- 


rials,  undcr  tlic  Provincial  Statutc,  .'iôtli  (  Jco.  111,  ch.  IV.  Tlic 
praycr  ot"  liis  pétition,  aec(H'din^'Iy,  rc(piires  us  to  paraphe,  tliat 
is,  to  ccrtit'y  and  (•(anitei'si^n,  a  rc^isti-r  for  liini,  and  for  tlic 
conrrivn'iition  wliich  lie  serves,  as  tlic  act  directs.  The  predc- 
cessor  of  this  l'etitiiaicr,  (/7"r/,v'  /yr///o//,  in  tlic  very  station 
wdiich  thc  fonncr  now  tills,  viz.  :  "  Ministcr  to  the  ('oii^rcffa- 
"  tioiialists  of  Queliec,"  advaiiccd   in    this  court,  in   tlu'   ycar 

kcc[)  a  siniilar  rce-ister.  ami,  after 


UIKI 


lcS()4.  liis  claini  to  liaxi 

a  leni;"tliy  di.scussioii  of  his  ]>rcteiisions,  hc  rcccived  a  soleiiin 
jud^nicnt  ayainsthis  daim.  In  tlu'  case  to  wliich  1  rcfcr,  licu- 
fmi  pleadcd  to  an  information  tiled  Iiy  the  thcii  attoriu'y  i,fc- 
iicral  to  this  l'tt'cct,  "That,  in  .lanuary,  l<S()l,liy  a  co)i<irce'a- 
"  tion  of  ili.sscnters  froiii  the   mode    of   worship  uscd    hy    the 


estalilished  Cliurch  of  Kneland,  asseiiihliiie-  \'ny  tl 


le    worsliin 


of  (jlud,  iii  the  pai'itsh  tjf  Notre  Dame,  conimoiily  calUd  tht; 


1)K   1,.\    l'ltu\|\('K    |)|-,   (/IKIIKC 
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"  piiri.sli  iil'  (,)iiflH'{',  in  tlic  ])rt»vin('t'  ot"  liowcr  ('iiitiula,  lu-  liml 
'•  iicfii  rc^'iiliiily  ninl  nimiiiiiioiisly  clioseii  mihI  .•iii|M>iiitc(|  tlicir 
"  ]iîiNt(>r,  t<)  iiiiiiisttT  iiiito  tliriii,  in  iill  Imly  tliin^fs  ;  uniltliiit 
"  lie  IukI  lu  rn,  an<i  stiil  {'ontinii('«l  to  lif,  tlic  iippointi'»!,  accrp- 
"  tf'l  (imi  ficknnu  Icdiji'il  |uist(if  ot'  tlic  siiid  conirrct^atidn.  and, 
"  tlii  ift'cii'c,  liad  K'j^ai  titir  tu  krr]»  a  ri'^^istcr.  '  To  tliis  nli-a, 
tilt'  attoi'iicy  ^i'ncral  (Icnnnrt'd,  ami  judM^nicnt  was  cntcrcd  up, 
an<l  stands  rcciii'dcd  in  tlic  t'oliciwiti;;'  \vi>nls: — "  Tliat  tlic  )ilca 
"  of  tlic  said  Clarkc  licntoii,  hy  liini  picadcd,  is  not  sntlicicnt 
'•  in  law,  and  it  is,  tlicrcupon,  a<ljud<,'cd,  tliat  tlic  said  Clarkc 
"  Menton  do  not,  in  any  nianiici',  intciincddlc  witli,  oy  con- 
"  (rrn  liiiiisclf,  in  tlic  (itlicc  dÏ  a  pi'icst  oi-  niinisU-r,  doin<f  tlic 
"  clciical  duty  nfa  protestant  eliureli  or  con^ii-^ation  witliin 
"  tliis   pi'osincc,  (»r   tlic    rij^dits,  lihcrties,  pi-ivilcfres  and    tVan- 
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)t' tlieni  :  liut  tliat  lie    lie,  tVoni    licncet'oitli,  wliolly   pii'jml- 
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Il  exercisriif  and  usnitr  tne  sanie,  and  cveiv  o 


th 


>ï  tl 


leni. 


id  tliat  tlic  sai' .    CI  irkr  Hciifmi    lie   takcn    to   satist'v    tlie 


"  Kiii<4'  t'or  tlie  iisnipation  at'oresaid.  " 

Tliis  ease  is  strictly  in  ])oiiit,  U])on  tlii-  présent  occasion, and 
tlie  jud^iiiciit  upon  it  is  a  soleiiin  décision  \ip(in  tlie  prayer  ol" 
tliis  pétition.  \Vc  coiieur  in  tliis  décision,  and  sliall  iiow  statc 
tlie  l'casons  wliicli  indiice  us  to  do  so. 

Jtniust  Imî  reuK^nibci'cd  tliat  tlic  Provineial  Statu  te,. 'iôtli  (!co. 
1 1 1,  eli.  IV,  is  notliine'  niore  tlian  a  reeulation  as  to  ciû.di'iicc 
in  tlie  coiu'ts  ot'  law,  in  tliis  ])i'o\int'c,  rcspectiii<f  liirtlis,  niar- 
riaees,  and  scpultui'cs;  tlic  ctf'ect  ot'  wliich  arc  purcly  tempo- 
ral, and  do  not  atlcct  tlic  spiritual  concerns,  or  tlie  toleration 
of  any  sect  or  dénomination  of  chi'istians  \vliatc\ei".  It'  tlic 
cliaracter,  and  otKciî,  ot"  tlie  Pctititaici",  are  witliin  tlie  Icttcr 
and  intention  of  this  statute,  lie  lias  a  ri<^lit  to  a  rcj^ristei",  il' 
tlicy  are  not,  lie  lias  no  sueli  l'ij^lit.  Tlic  Hritisli  statute,  I4tli 
(  ieo.  lll,cli.  LXXXIll,  commonly  ealled  tlie  (.^hicliec  Aet,  declarcd 
tlie  law  of  Caiia<la,  as  it  .stood  at  tlic  eonqiiest,  to  lie  thu  ruie 
of  deeision,  in  ail  niattcrs  of  coutrovci'sy  ami  civil  i-itvlits  :  and, 
lieiiee,  tlie  law  of  exidciH'c,  in  tliis  pi'o\iiK'e,  is  matci'ially 
différent  from  tlic  law  of  évidence  in  Knirland.  Witli  us,  di-cds 
of  convevanec,  iiiorte'ao'cs,  vs:c.,  are  cxecutcd  liefoi-e  a  iiotarv 
wlio  is 
('l'owii,  and,  with  liim,  tlie  oi'i<;iiial  deed  reii 


a   ])ul)lic  otficer,  ap[)oiiitc(l    for   tliat  |nnposc   liy   tli 


laiiis,  m  ( 


acii  i 


ns- 


taiice,  dcjiositi'd  of  recoi'd  ;  tlic  parties  liave  each  a  copy,  ccr- 
titied  l»y  liini  to  lie  an  exact  transcrijit  from   tlie  oriffiiial,  and 


tl 


ie.se  copies  are 


évidence  in  ail    ctairts   of  ju.sticc,  and    prov 


tlieniselveH,  unless  tliey  are  formally  impeaclied  as  fori^erie.s. 
Tliis  provision  of  tlic  law  of  Canada  is  not,  liowcver,  contined 
to  notariés  ;  it  cxteiids  to  ail  pulilic  otHccrs  wlioarc  a]>pointe(l 
b}'  the  Crown,  and  liave  tlie  charge  of  recoi-ds  of  a  {lulilic  na- 
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tuiv,  sucli  us  tlie  protlioTiotiirics  of  tliu  Court  (>!"  Kiiii;'s  liciich, 
tlu'  HfciH'tîuy  •>t'  tlu'  [)r()viiicf,  and  otlu'i-s  oF  a  siniiliU-  descrip- 
tioii.  Aiiy  wi'itiii'jfs,  wliieh  tlms  prove  tlicnisclvos,  luv  deno- 
iniiiati'd  authcntic  {tirtcs  <iiifli('tifi<nu'.s).  If  \vi'  iii(|iiiiT  iiito  tins 
sort  ot'  ('vidt,'iifi\  as  to  arfcs  (IiiI/wiiI'kikcs,  aiid  it  is  inatorial 
tliat  \Vf  sliould,  wo  sliall  tiiid  tliat  it  is  foundiMl  on  tlic  [)iiii- 
cipk',  "  That  tlic  Crown,  liuMin<;"  tlic  rinlit  of  nomination  to 
"  office  in  ti'ust,  wiil  not  appoint  to  ])ulilic  oHiors,  any  otlicr 
"  tlian  jH'rsons  of  wliose  oood  charactcr  and  inti'ui-ity  it  is  as- 
"  sin'i'(l  :  "  as  will  appoar  t'roni  thc  followinfi-  authoi'ity  :  "  F^a 
conHanct'  dans  un  ai-te  autlu'ntiipu'  est  fondée  sni'  ce  (pie  le 
souveiain,  appivciateur  du  niéi'ite  et  des  talents  de  ses  suj(>ts, 
n'aurait  point  doinié  d'emploi  dans  l'ordre  ])ul)lic,  à  l'oHieier, 
s'il  îi'ii.vait  eu  un  tt'moinjuiee  de  ses  nio'.  rs  et  de  sa  ca))acité  : 
ténioiifna^jje  encore,  ipii  se  fortifie  par  l'eiKpiête  df  vie.  et  ili- 
iiKiiirs,  et  par  le  serment  ipii  précèdent  sa  i'écepti()n."(l  )  Now, 
frum  this  princi[)le,  it  foilows,  necessarily,  tluit  the  i)o\ver  of 
passino'  an  iicfi'  tiiif/u'iifl(jii(\  cainiot  lie  (lerived,  as  to  the  otH- 
cer  wlio  passes  it,  fi'om  any  otlier  source  tlian  finni  tlie 
Crown  ;  so  that  an  (icfc  titifhcntiqtic  cainiot  emanate  fiom  any 
otlier  tlian  a  puMic  otttcer  of  tlie  «^overnmi'iit.  Le  ('(iiiiiis,  in 
liis  late  édition  of  /A'/m'-iM'/,  detines  au  dctc.  <iat/i('iifi(ji(c  m 
thèse  wonls  :  "  L'acte  authenticpie  est  celui  (pli,  (Haut  consii^iK'' 
"  dans  un  i-enristre  puitlic,  ou  bien  (''tant  émaiu'»  d'un  ojficicr 
"  iHthlif,  dans  la  fonction  ])our  l;'j|uelle  la  loi  l'autorise,  se 
"  trouve  i-e\  étu  des  ,soleiniit(''s  (pie  h',  loi  a  prescrites."  (2)  The 
Répcrtoi  rr  ex]>resses  the  saino  idea,  in  thèse  words  :  "Les 
"  actes  autlienti(pieR  sont  ceux  (pi 'a  re(;us  un  (ijfic'r'r  /mlil ii-, 
a\ec  K's  soli'nnit(''s  i'e(puses  :  les  ('ci-itures  priv(''es  sont  les 
actes  (pie  font  les  pai'ticuliers,  sans  le  concours  d'un  officier 
public."  (:^)  And  the  lan<;'ua(^e  of  the  (/'V((7/^  (jénérdl  (tilhcrf, 
in  the  conclusions  which  he  took,  in  the  celelirated  case  of 
l)ellin<.;ant,  a^ainst  the  nianpii.'^  de  Hautefort,  is  to  the  saine 
t'tî'ect  ;  whoever  passes  an  "  iictr  ni'ilu  ntiquv"  .says  lie,  '  est  le 
iiiiiiisfir  /nihlic,  ih'hi  loi,  et  dti  ;/ini l'cfiu'iiit'ni  ffiii /)(>re[,k  (pli 
Ki'iil  il  appartient  de  conf(''rer  le  pouvoii'  d'impi'imei-  aux  actes 
rautheniicité."(4')  From  thèse  gênerai  authorities,  itisexident, 
that  the  ri^iit  of  keepine-  a  re<i'istei'  >  f  haptisms,  marria<^'es 
and  sépultures,  wi'h  the  j)ower  of  l'enderinj.,'  the  eiitriés  thei'e- 
in  niade,  Acfrs  n tt,ti<e)iiiru,<'s,  or  records  which,  hy  the  'iOth 
title  of  the  edict  of  \Wu ^  was,  at   the  coiupiest,  VHîsted    in    the 


(1)1  Ht'p.  «U'.lur.,  S(i!t 
(J)  I  1..  ('.  Diui.,  I.")!l. 
l.'{)   l'J  H.'|>.  (K'.lur.,  2S(». 
(4)   1  L  (.'.   Dell.,  p.  Hm. 
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tlicn  parisli  prit'sts  ol'  C'iuijula,  wsis  by  law  coiiHidci-cd  to  lu- 
so  it'stc'i  in  tlu'Ui,  iiot  hy  l'oasuii  of  thcir  Hpiiitu.-il  oi'ccclcsias- 
ticii!  eharacter,  but  liecausc  they  weii',  by  law.thc  acknowied- 
n;c(l  j)iiblic  ortici-rs  of  tlic  tciiiporal  <f(>vt'i-iiiiifiit  :  a  tVw  cx- 
tiacts  will  t'oiitirm  tliis  iiitViniL'i'. — ''  La  loi  veut  (jui-  It'.s  actt'S 
ilo  célébration  de  mariage  soient  écrits  et  sii^nés,  dans  des  nio- 
iniiiieiis  ])ubli(HU's  (pii  sei'vcnt  di'  niiinite." — "  Le  ministre  de 
n-l^lise  est  nw/n;/'' r;/^/''/e/' y>/(/>/('r  en  Cette  partie,  et  son  acte 
a  autant  d'autorité  en  justice,  (|i7e  la  sentence  rendue  par  un 
jni>-e,  ou  \ni  contrat  passé  dev.mt  un  notaire. "(  I  )  II,  le  re- 
^^istre,  doit  être  seulement  si^né  par  le  curé  (pli  a  donné  la 
tonne  à  la  minute,  et  (pli,  en  ccUc  nnif'ièrc,  rsf  le.  jniui.stri'  i>i(- 
/*//V,  nous  ne  lirons  )>as  de  l'Htrlise,  car,  à  cet  é^ard,  sa  fonc- 
tionnes t  (pie  spirituelle,  mais  de  hi  loi  et  (/((  ijoii iwnit'- 
iiK'itf  tciii/'  'itI.  {'!)  "  Ces  registi'es  doivent  être  ('ci-its  de  la 
])ro])re  main  du  curé,  le(piel  n'a  pas  besoin  (ratîi)'mer,  (pie  ce 
n^i^istre  est  véritalile, ''n/  ciiim  pcrsoim  piihlicn  rt  siu'('r<li>f^."{'\) 
'i'iien,  as  a  résister  of  baptisms,  burials  and  mari'ia^es,  is  a  re- 
cord of  a  public  nature,  and,  as  ail  tlie  enti'ies  tlierein  made, 
are  officiai  de.darations  of  f...ts,  which  by  the  expi'ess  words 
of  the  statute,  ÎJôth  (Jeo.  IIJ,  ch.  I\',  ai'(^  declarei]  to  be  (idi'M 
iiiilhi'iit'iqm'K,  (4)  lie  that  claims  the  l'i^'ht  of  keepin^a  re<;is- 
ter  and  to  record  baptisms,  burials  and  marriafjes,  eonteiids, 
that  lus  eiitiy  of  such  facts,  is  an  ncic  (nit/i('itfi(jiir  "and,  coii- 
se(piently,  must  shew  that  lie  is  a  public  otiîcer.  It  is  not  theii 
sufficient,  for  the  Petitioner,  to  shew  "  that  lie  lias  beiui  oivhii- 
"  ned  a  Christian  minister.  in  the  forin  useii  by  the  disseiiters 
"  from  the  Cliurch  of  Kn^land  called  Coii<freuatioieilists,  and 
"  that  he  perfoi'ins  the  clérical  duty  of  a  protestant  coiiifre^-a- 
tion  of  that  sert  of  disseiiters,  in  (4)uebec,  he  must  ^o  further, 
and  shew,  that  a  minister  so  ordained,  is  within  the  elass  and 
chai'acter  of  ])riests  and  ministers,  coiitemplatecl  by  the  sta- 
tute, that  his  ecclesiastical  character,  and  présent  office,  aie 
sufficient  to  '.Mialth^  him  in  hnr,  to  reiider  his  entries  in  the 
i>'i;ister  whicl.  he  demands,  autheiitic.  And  to  tliis  end,  he 
must  shew  tliai:  his  ecclesiastical  character,  and  ])reseiit  office, 
ui'e  botli  of  public  institution,  and  not  of  sectarian  ori'^in  ;  that 
his  authority  in  each,  is  derived  fi'om  the  })ublic  gênerai  go- 
veiiiiiient  of  the  province,  and  not  from  a  mère  portion  of  its 
suiijects;  that  he  himself  is  a  public,  and  not  a  private  cha- 
iM'ter  :  an   officer,  nieiliiit  dv,  or   immediately,  oi"   the    Kinn-'s 

(I)  2(V)chiii,  r)!.-.  iinil  .'M,  78(1. 

(•-')  I  L.  C.  Dell.,  Iti4,  Hm. 

I.'i)  Dimty,  77<i. 

(4)  Si'f  tlii'  ]iruiini1ile  (ind  m'i.t.  I. 
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RppoiiitiiU'Ut  ;  iUid  iiot  thc  sn-vuiit  <»t"  a  self-crcîittMl  Society  ni" 
iuilividuals,  iiot  cstulili.slu'd,  luit  siiii|ily  tdlcrjitcd  Ity  taw  ;  wlio, 
if  tlicy  Ix'  of  ccclt'siastical  dciioiniiiatioii,  havc  no  ir.orc  riiflit 
t<»  appoint  an  orti('<'i-,  t'or  thc  exécution  of  an  act  of  parlia- 
mcnt,  tlian  a  lodm'  of  frccniaHons,  a  l'ricndh'  soci('t\',  or  an\' 
otiifi-  \<)luntary  association  ot"  a  siinilai' <lcsci'i])tion. 

Tmlci'  tiii-  oi'ilinancc  ol'  thc  ycai"  l(i(i7,  wliich  was  thc  hiw 
antécédent  to  thi'  statute,  .'îô  (Jco.  lll,ch.  i\',thc  kccpinj^'  ol"  rc- 
ifistcrs  was  cntrustcd  to  tlic  riiréx  of  t)ic  roman  catholie 
('luux'h.and  to  theii-  Hucccssors  in  otficc,  and  to  such  oïdy  ;  and 
the  eiiféx  were  vested  with  tliis  authoi'ity,  as  pricsts,  in  holy 
oi'(K'i's,  rccog-nizcd  to  lie  such  hy  law,  and  as  iiuhlic  officers,  in 
their  i-espectivc  stations.  Thc  lîitc  Fi'ovincial  Statute  does  not 
change  thc  chai'actcr  or  (pialitications  of  thc  pcrsons  to  wlioni 
the  kceping  of  le^istcrs  is  now  to  hc  l'iiti'ustcd  :  it  cxtcndH 
thc  j)o\vci'  of  kccpinir  iv^'istcrs  to  protestant  niinisterH,  liut 
still  rc(juii'cs  tiiat  al!  pci'sons  kcc])inn-  icgistcrs,  whether  ea- 
tholics  or  protestants,  should  l)e  pricsts  in  holy  orders,  reco- 
i^'iiizcd  to  Itc  such  liy  law,  aiid  ])ul»lic  otHccrs  in  thcir  l'cspcc- 
tive  stations.  Thc  lôth  section  of  thi' statute,  accoi'din<dv, 
enacts,  "  that  so  niuch  of  tlie  2()th  titic  of  an  ordinance  passcd 
by  His  niost  chri.stian  Majcsty,  in  thc  nionth  of  Api'il,  in  thc 
yeaj-  KiliT,  and  of  a  dcclai'ation  of  His  niost  cluMstian  Majcsty, 
of  thc  !)th  Api'il,  17.'î(i.  which  l'clatc  to  thc  forni,  and  inanncr, 
in  which  thc  rcfristei-s  of  baptisnis,  inai-ria^cs,  and  Itin'ials,  are 
to  l)c  nunihcrcd,  authenticatt  «1  oi"  pai'aphés,  kcpt  and  deposi- 
ted,  and  thc  [)cnaltics  thcrehy  iinposcd  on  po'sons  rcfusini,'  oi- 
ncf.>ic('tini(  to  confoi-ni  to  the  pi-ovisions  of  thc  said  ordinance 
aiid  déclaration,  arc,  thci'cliy,  i-cpealcd,  "  so  fai"  as  relates  to 
thc  said  rc^-isters  only  ;"  and,  con.setpicntly,  the  oi'dinancc  and 
lieclai'ation  arc  not  rcpcali'd,  with  i\'S[)cct  to  the  chai-actci'and 
(pialilications  of  thc  jiersons  hy  whom  tliey  are  to  lie  kcpt, 
ami  by  whoni  thc  enti'ics  of  ba])tistns,  niarria^'cs  and  sépul- 
tures, aiv  to  lie  iiiailc.  In  conforniity  to  tins  gênerai  déclara- 
tion, Miid  to  thc  oi'dinaiice  of  l(i(i7,  the  4th  section  of  tlic  sta- 
tute (  I  )  aiso,  csiiccially,  enacts,  "  'l'hat  v\rvy  mai'riai^'c  shall  bc 
.sii^ncd  in  both  r;^gisti'rs,  by   the  pcrson  cclcbrating'   the  mai'- 

(I)  ('(;tti'  section  est  en  eus  lei'nies  :  Dans  lus  eiiiives  df  nuuiiif,'»',  iliins  li's 
l'iigistifs  susdits,  siTiint  inseiits  un  lettres,  les  j<»i.',  mois  et  an  île  la  ei'liMira- 
tion,  les  noms,  la  (|iialitf  ou  oeeupalion  et  ilenieuit  des  contiaetants,  s  ils  .sont 
niajeuis  ou  niinenrs,  s'ils  ont  été  mariés  après  piililiiation  de  i)ans  ou  avee  dis- 
pense ou  lieenee  ;  l't  si  c'est  avee  le  eonsentement  di'  leurs  pèi'es  et  mires, 
tuteur-s  ou  euiate\rrs,  s'ils  en  ont  ilnn.H  !(■  ]»ays,  aussi  le  nom  de  deux  ou  phr- 
sieuis  peisouiies  raisonnaldes  ipii  aiitont  assisté  au  mafiaj,'e  et  ipii  déelureronl 
s'ils  sont  |iarents  dir  mari  on  de  la  femme  ou  d'ai\eun  d'eux,  et  de  i|Ue]  côti'  et 
en  i|Uel  degr'é  ils  le  sont,  et  telles  entrées  seroiil  sigiiéis  sur'  les  deux  rej^istres 
tarrt  par'  eehri  ipii  aurn  fait  le  ma-iaf,'!'  orre  par'  les  eorrt riielarrls  et  paf  les  dits 
deux  assistatrts  au  moins  ;  et  i'i  l'égard  de  eeitx  i|ur  rie  saverrl  ou  rre  peuverri 
signer,  il  en  sera  fait  mention  aux  dits  actes. 
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riiifi;»',"  wln'  iiinst,  ncet'ssîirily,  '•('  a  priest  in  holy  onK-rs,  roco- 
(niizcnl  to  \h'  sucli  liy  Imw.  Sincc,  \>y  thc  hiw  of  (Vimdu,  u  iinr- 
riîii^'c  c.'Ui  ouly  Ik-  ct'lclinitcd  liy  sucli  u  (•tuu'!iett'r.(  1)  yVitd  tlic' 
âth  section  cnacts,  witli  ('(jual  juvcision,  tliat  cntrit's  of  liurials 
sliall  l>e  si^niMl  l»y  tlie  cU'i'uyiiHin  who  peifonns  tlie  burial 
service,  wliicli,  an;ain  ini])lies  a  clei'k  in  lioly  oivlers,  (2)  recot;- 
iii/.e(l  liv  law  tu  lie  sueli,  in  conti'adistinction  to  ix'etented  holy 
./rdt'i'H,  and  to  persons  pretondinj^  t<)  holy  oi'doi's,  as  tliey  are 
tei'nie(l  in  tlie  ordination  acts. 

rpon  thèse  prineiples,  \ve  cannot  do  otherwise  than  reject 
the  prayer  oi"  tins  pétition. 

.ludjfnient,  that  the  Petitioner  take  nothinff  hy  his  péti- 
tion. (:i)  (SfiKU-fs  Rei>.,  p.  \)().) 

An  appeal  was  taken  of  this  jmlo^nient,  and  the  Court  of 
\  Meals,  at  Québec,  on  the  2()th  .lanuaiy,  I.S2I .  rendered  the 
l'ollnuinn' judn'nient,  //'  l'c  Ihc  Rrrcrciul  (ïraiyc  Sj>r<itf,  A\)\x-\- 
lant,  and  fhc  Kiinj,  Kespondt'nt. 

Ki('H.\KDS()\,  ('xeciitive  cuuiirillor  :  It  neitlier  was,  or  could 
lie,  the  intention  of  the  Ijee'islatin-e,  liy  tins  statnte,  in  enijiloy- 
iiiii'  the  words  "  Pi'oti'stant  ( 'hni'ches,  or  ('oiiii'ren-îitions,"  to 
tlii'ow  open  the  iloor,  respeetin;^'  the  keepin^  of  sneh  i"e<fisters, 
iiidiscriniinately  to  ail  protestant  seetaries,  hereaftv'r,  witiiout 
l'istrietion.  Jn  sneh  case,  the  evil  wonhl  ha\e  lieconie  j^'ri'ater 
tii.-ni  that  nieant  to  lie  renii'died.  At  the  tinie  wheii  tins  sta- 
tnte was  passed,  there  were  no  other  protesta  t  chnrches,  oi- 
eoiioj'enations,  in  this  iirovince.  thaii  tliose  in  eoiininnn'on  with 
tlie  churchos  ol'  Kni^'land  and  Scotland  ;  and,  therefore,  the 
interprétation  of  the  aot,  that  sneh  only  were  intende<l  V)y  it, 
is  corrolioratiMl.  This  (piestion  lias  no  relation  to  the  exercise 
of  reliu-ious  wors!ii[»  withont  restraint.  This  eoui't  neither  eau, 
11(11'  does  it  niean  to  tonch  or  atieet  fidl  reli^doiis  toleration. 
The  présent  case  respects  a  civil  office  of  ^reat  importance  to 
the  teni|ioral  and  civil  i'i<fhts  of  His  Majestys  siilijects,  in 
ii'i^ard  to  thi'  proofs  to  lie  aildnced  of  lenitiiiiaey,  when  the 
transmission  of  projierty  may  lieeonie  a  niatter  of  leeal  con- 
test  ;  sneh  an  office,  as  keeper  of  such  a  rei^ister.  cannot  lie 
clainialile  \>y  an\'  ix'rson,  as  <if  rii-ht,  nnless  the  act  conferred 
tliut  liji'ht.  This  court  does  iiot  consider  it  to  he  so  conferred. 
The  décision  lias  no  référence  to  the  éducation  and  moral  cha- 
i.icter  of  the  Appellant,  wliich  are  nndeistood  to  lie  iiiost  l'es- 
pectalile.  It  \h  confineil  to  the  interprétation  of  the  law, 
without  référence  to  persons.  Xeither  iloes  the  court  mean  to 
say   that  the  keepin^'  of  such   re^'isters  is  inca|ialile  ■  ':'  hein^ 

(iHtnl.  ,,f  I.VJîl,  aiicl  •_'  D.'  lii  .l.uiiics,  !t. 
(•J)4  IMaok.  ('«iii>.,  L>I7. 

(.'i;  Sui;  llie  l'amlifti  ■i  f'rniirai-^i  i.  vul.  jl.  |i|),  'Jll,  'iA.'t. 
Il 
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cxteiidcd,  umlf)'  pi-opei-  salej^UHrils,  against  ahusc.  'J'hat  must 
(l('|)('îi(l  upon  tlic  wisdoin  nf  thc  Lcfjislatiii'c,  (  I  )  and,  it"  (»iir 
interprétation  he  en-oiieous,  it  is  i'or  tlie  Suprême  Coui't  of 
A])peals  to  correct  tlie  (lecision 

Tlie   jnd^nnent   ot'    the  court    lielow   is    affiriiied,  and    tliis 
!i])])eîd  <lisinissi'<l,  l)ut,  witliout   costs.   (Striiui li'n  R)'i>.,  \i.  14!*.) 


I  iiiff 


SALE.-  RES  PERIT  DOMINO. 

CoWKi'  oi'   KiN(;'s  Bench,  (Québec,  liltli  Octoltei-,  iSKi, 

McDoiAi.L,  a^fainst  Frasek. 

IL  1(1  :  'l'iiut,  if  prtipcrty  al'tor  a  s;ilc  iierl'cctcd,  is  Imnit   li>- arcidcnt, 
Ix'fnre  (h'iivcry,  thc  Iosh  hills  dii  tlic  piirclianer.  (2) 

McDouall,  liavin;,^"  a  liill  of  exclianj^c  di'awu  on  Fraser,  l'or 
.Cl ()()(),  aoTofd  to  aecept  in  payuient  a  (piantity  of  ^n  and 
surrai",  lyint^  in  a  wareliousc  l)el()nf;in^'  to  Hréhaut  anil  hire(l 
l>y  Fraser,  'l'he  liitter  trave  an  ordei-  to  iiréliaut  to  deliver 
to  McDouall  the  entii'c  (luantitv  of  iriii  and  suû'ar  whicli 
McDouall  liad  tlnis  ])Ui-chased  ;  a  liill  of  ])arcels  was  niade 
ont  l>y  Fraser,  with  .i  ivceipt  foi"  the  aniount,  an<l  McDouall 
fi;ave  up  to  hini  the  bill  of  exehange.  The  sale  was  thus 
conclufleil,  on  the  2nd  of  Au^ust,  an<l,  on  the  12th  of  Septein- 
lier  foilo\vin/r,  McDouall  took  fron»  Bréhaut's  warehouse,  the 
Avhole  of  the  ^\\\,  bein^'  4(i4  gallons,  and  44<S1  pounds,  being' 
part  only,  of  the  augar  of  which  the  value  was  £7!)1  14s.  .5d., 
and  left  the  reniainder  of  his  purchase  (which  consisted 
entirely  of  sugai-),  in  the  warehou.se  where  it  was  consuuied, 
acoidentally,  by  tire,  a  few  days  afterwards  :  no  cause  was 
assii/ned  for  the  delav  which  had  taken  olace  in  l'eniovinii' 
the  gin  and  sugai'    froni    Bréluiut's   wareh(»use,  aiid  it  was  \n 


(I)  Sime  tlii'  (looisioii,  in  tliis  casn,  tlio  followilig  stiltuti'H  liiivo  lit-eii  iiassoil, 
vi/,.  : 

\n  lU't  t(i  t'Xlt'iid  |)rivilt'gi's  tlu'ii'iii  iiii^iitioncd,  to  tlif  religions  ula.s.sfs  of 
))('rs')iiH  denoiuinatinj,  ;il^'n).•<td^'■  s  Wonleyaii  Mctixxlisvb,  !(  and  10,  (ii'o.  JV, 
ch.  l.XXVl. 

An  iict  to  extend  'orlain  (iiivilcges,  tiieiein  inentioiied,  to  jieisons  jiiofi'Mw- 
inj4  tlif  .l('wi«li  1< /'igion,  and  for  tlic  ohxiating  l'iMtain  ini'oijvi'niiMU'us  to 
wliicli  otiiiTs  of  Fti«  AJaji'sty  «  Htdiji'cts  nuglit  otlioiwisu  lie  cxjxised,  il  and  1<), 
(ieo.  IV,  ch.  l,xxv. 

An  act  to  atl'onl  relief  lo  a  certain  rcligiouM  congrégation,  at  Montréal, 
denondnated  l'resliyteiians,  1  Will..  I\',  <'ii.  l.vi. 

An  ai'1  to  t'nable  tln'  rcgulai'ly  oiilained  niinisters  of  the  United  As.*ociate 
Synod  of  tlie  .Sécession  clnircli  of  Scotland  to  keep  authenticated  legisteiH, 
accoiding  to  law,  ."<  Will.,  I\'.  ch.  xwii. 

.\ii  aci  to  art'oid  lelief  to  a  ceitain  religions  congicgatinn,  ;it  Monlital, 
denouiinated  Haiilists,  .'{  Will.,  IV,  ch.  xxix. 

[•!)  V.  art.  101'."),  Klillict  J47-'  L.  C. 
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cvûU'nce,  that  Fraser,  in  tlio  montli  of  August,  had  suiiiihoiumI 
McDouall  t<)  riMiiovt'  tliciii.  Tliis  action  was  to  rccovcr  the 
value  et"  tht'  siitiur  wliicli  liad  not  Ix'cn  rcocivcd  Ity  McDonalI. 

Sf.welI-,  Cm.  J  :  As  soon  as  a  sale  is  jn'i-fccfct'd,  tlic  thin^ 
soM  is  at  tlic  ])iii"cliast'r"s  risk,  and,  if  it  porislu's,  witliout  aiiy 
iic'^lcct  on  tl)('  pai't  of  tlic  st'Uci-,  thi'  lan'cliascr  mast  Ir-mv  tlif 
loss,  cvi'ti  in  ca-os  in  whieh  a  (k'liv<.'rv  lias  not  bet-n  iiiadc.  (1) 
Tlu;  sale,  in  tliis  case,  as  to  the  su^ai',  was  of  a  certain  nunilier 
of  hofislieads  lyin^  in  Bréhaut's  wareliouse,  ami,  as  it  does 
not  appear  that  any  others  lielon(rin<r  to  P'raser  were  there,  it 
was  a  s])ecitic  sale,  and  the  aliove  rule  ajiplies.  It  is,  nioreover, 
(louhtful,  whether  a  delivery  of  the  whole  was  not  niade.  But, 
at  ail  events,  it  is  in  evidriiee  that  M(d)onall  was  sunuiioned 
(uiidi'r  jirotest),  by  Krasci-,  sonie  days  before  the  tire,  to  take 
away  the  rrmaindei-  of  his  su^ai',  and  was,  theivfoi'e,  c/ii 
JciiK'ii  ir.  for  he  was  Itound  (as  it  was  not  otlu'vwise  stipulated) 
to  receive  the  thin<;s  he  had  purchased  at  Hrelui'its  stoiv,  (2) 
and  to  i-eniove  thein  froni  thence,  in  a  reasonaViie  tinie.  C-i) 
There  is  neirlect,  therefore,  on  the  j)art  of  McDouall,  ,;nd  none 
on  the  ])ai't  of  Fi'aser,  and  the  loss  bein<r  thus  evidently  a 
eonsetiuence  of  McDouall's  default.  because,  if  he  had  renioved 
the  sufi^ai-,  as  he  was  bound  to  do,  it  would  not  hâve  beon 
liurnt  in  Hrehaut's  waivhouse,  he  niust  abide  ])y  the  loss. 

Action  dismissed,  {Shoni'x  Ri'p.,  \i.  101.) 


OBLIGATION.- LOGUS  REGIT  ACTUM. 

('()T:KT  OF    lviN(;'s    HkNCII,  Queliec.   1!»  OctoluT,   lS|(i. 
.\i,i,i;N',  ao-ainst  SrMKE  ami  others. 

H'hl  :  That  i\\i'  luw  nrtlio  CDuntry.  iii  w  liicli  ii  côiitriict  is  made,  aixl 
Wfi  iisa;_'<'s,  nio.st  jiovern  in  iiiei-cantiie  casi-s.  (4i 

A  (piantity  oi'  tinilx'i'  was  shippcd  in  C'anada  for  Liverpool, 
fit  forty  shillings  per  load,  the  contraet  bein^f  eiitereil  into 
and  coiicludt'il  at  Queliec,  and  the  frei^ht  payable  in  Liver- 
pool.  The  nierchant  at  Li\er])ool,  on  the  arrivai  of  the  tiniber, 
pays  freio-ht  at  the  rate  of  forty  shillinn-s.  for  forty  sipiare 
b'ct,  that   ([Uaiitity    bein^  a  load    at   Livcrpool  ;    but,  Hndin^' 

(t)  17  Hép..  (le  •lui-.,  4SI,  rorlm  vente,  ser.  4  si  1. 

.")  Feri-.  Iiisflf.  111. 

I>i)iniit,  ('iiiifrnf  ili   rnift.  Til.  W,  i  I  art.  '_'.  ;ili(l  .sec.  7,  art.  2. 

l'otliier,  Vi  iiti .  Il"  ")().  ;<(I7. 

r-M   l'oth.,   |V/,/,,  11"'  .">•_'.  -ilMl.  -.".U. 

(.'<)  '2  Coiiiyns  ou  Coiih<u/.^,  -Jl.'}  ;  17  />'/>■■,  «le  .liir.,  4S'i,  n  rho  vente. 

Il)  V.  (Ut.  se.  f. 
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îii'kTwavds,  tliat    a    loail    at    (^Mk'Ik'C    was    tiFty    s(|uart.'    tV'ft, 
lirouiilit  tliis  at'tion  to  l'cc-ovi'i-  liack  tlic  (liti'crt'iK'c. 

P/'f  ('iirtdiii  :  'l'iic  o'ciicral  priiicipic, /firiiis  rcn if  nef  n m,  \n\\st 
jL^ovurii  tliis  fiisc.  As  to  tlic  cstiiiiatiDii  dI'  a  load,  tlii'iv  is,  it 
w.'oins,  oiie  quaTitity  iii  a  (^)ticl)('('  loail,  and  a  siiiallcr  (jnaiitity 
in  a  Liv('r]i(»(il  loail  ;  luit,  as  tlic  conti'act  was  coiniiiiMiccd  and 
linislic(l  at  (^)ucl)i'c',  if"  tiu-  |)artii's  niraiit  tlic  iatk'i',  tlicy  ou^lit 
to  lia\f  cxpivsscd  tlirir  intention,  for,  otlicrwisc,  tlu'  law 
l'cfns  tlu'  ])a)'tios  to  tlu'  foi'iiirv.  'l'iir  Plaintitfs  liaxc  ovi'i-jt.iid 
tlu-  Défendants  erronconsK-,  lia\in<>'  no  kiiDwIecln».  of  tlie 
ijuantity  contained  in  a  (^)nelie{'  load  ol'  tindier,'  aiid  tlie 
Defendîints  nmst  tiiei-efoi'e  nd'iuid.  (  I  )  (Shnirts  h'i'ji.,  ]>.   lOôj 


PROCEDURE.-PLEADINGS. 

CofiiT  o|-  KiNci's  Hi:n<  ii,(,Hu'l.ec,  2()tli  Fel.rnaiy,  I.SI7. 
l'Ai'grKi'  VN.  (  !.\si'.\iii). 

llilil:  Tliiit,  ail  l'xceptidu  to  niiittci'  jilcailt'il  l)y  (•x(•(^pti(lll  iiiay  lie 
fvle(l,ev(Mi  niider  tlie  (irdiiiaiire,  L'.'i  (ien.  III,  c  ii,  i<  1;'..  (L'> 

Tliis  was  un  action  l'clilio  /ii-rci/ihd i^,  liroUi''lit  liv  tlie 
IMaintitt",  as  lieir  at  law  to  bVaneoise  l*ac'(|net,  to  rccoxt  r  fVoiii 
the  iX^feniJant  a  pièce  of"  land  and  d\\'ellin<;'  Iiouse,  situate  in 
tlie  city  ot"  Qnelii'c.  of  wliicli  tlie  said  Fi'anroise  Pa('(|net  died 
seizeil  and  jiosses.sed. 

'l'o  tlie  Plaintiti's  deniaïul  tlie  Defcîiidant  plculed  liy  ]>ei'])e- 
tiial  excel»tion,  tlie  last  will  and  testament  of  Fianroise  l'îie- 
(|net,  l>y  wliieli  slie  de\  ised  to  liini  (tlie  Détendant),  the  pièce 
of  lanil  and  dwellin;^'  lionse  in  (pU'stion.  To  tins  exception,  tlie 
l'iaintiti' answered  specially,  alleo•in^^  tliat  the  Défendant  "as 
incajialile  of  lioldiny  real  estatt',  lieeanse  lie  was  an  alieii,  ln.i'ti 
in  France,  and  liad  never  Ix'cn  natui'alized,  and  upon  tliese 
allégations  the  Défendant  took  issne  liy  simple  dénégation  of 
the  facts.  At  the  hearing,  the  ADVocA'l'K  (iKNEHAI.  (  Pyke),  for 
the  Defentlant,  coni|iIained  of  the  opei-ation  of  the  Ordi- 
nance,  25(Jeo.  III,  i-.  Ll,  ^  DJ.  (li)  wliich  enacts,  "that  every  issue, 

(  1  )  '2  Ciiinyii,  l'ii  Ci)ii>r(ii-/x,  •J4  ;  'J   lîinr. ,  1077,  li'iiliiiisiiii  vs.  Il/am/  :  •_'  |)i'  lu 
Jiiiiiu'»,  .•{•-'4,  p.  ^SS. 
(•J)  V.  iiit.   i4,S  C.   I'.  C. 

(■'<)  Cette  section  est  en  ees  ternic's  : 

"'{'(lUS  pliiidoyeis  sur  lu  loi.  ou  .sur  le  fait,  dans  lo\iteR  fietions  ])eiidan(eH 
duns  les  Cours  des  Pliiidoyers  conunnns  entre  les  )  iirties,  I  Iniiiindeiii-  et 
l)efen<leiir,  .sefont  insérés  dans  lu  déclaration,  la  léponse  et  la  i(  ])li(|\ie.  on, 
en  eus  dexeept  ions  ))i(diniinaiies  (ui  an  fonds,  dans  le  plaidoyer,  la  ri'poiise  et 
r.pliipie  des  dite;*  [pallies,  Demandeur  et  Défendeur;  et  (|u'aiv  un  antre  terit 
eoinnie  plaiiloyer  dan.s  le  prcrés,  ou  action  et  afiiiiic  en  disjinte,  soit  sur  la  loi, 
soit  sur  le  fait,  ne  sera  ie(,'n  et  admis  par  les  dites  ('ours  lU's  l'Iaidoyeis  com 
liiiins,  eon.me    [lartiedu  dossier  et  devant  y  être  i  nni]ii  i.>-  dans   anc  une  cause 

iini  y    sera    intmtte,    tt   on    ne   seia    pas    «  ntmdn.  et    il   ne  sera  pas  adjtif;c 

hrddiituh,  nonol'stitnî  toutes  chostH  à  ce  e<tiitriiireB/" 
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iii  liiw  ()!•  l'act, slifvll  !)('  iiiiidi' jiiid  ('oiiipli'tcil  liy  tlic  ilcclaratioii, 
answcr  ainl  i't'[)lie.iti<)ii  :  or.  liy  tlic  pica,  aiiswcr  ainl  rcplica- 
tioii,  iii  cases  ol'  al)ati'iiictit  and  liai',  and  tliat  no  (ttlit-r  or  fui'- 
tlicr  plcadinn's,  ov  writin^'s  l)y  way  <>l  [)li'a,  upon  such  issue  or 
Miatter  iji  dispute,  sliall  l>o  l'oceivcd  ;  "  —  lie  said  that,  l»y  tliis 
clause,  lie  had  heeii  conipelleil  to  take  is.sue,  upon  a  tact  wliicli 
lie  could  Mot  deiiy,  vi/.  :  "that  tlie  DeTendant  was  liorn  in 
France,"  and  had  l)oen  deprived  of  thc  opjjortunity  of  settiiif^ 
t'orth  thc  eirciniistanccs,  which  sheweil,  that,  notwithstandin»^ 
that  tact,  lie  was  liorn  i  suhject  to  His  Majesty.  that,  truc  it 
was  lie  had  heen  Itoni  in  Fi-ance,  Imt  that  lie  was  there  lioi-n 
ot"  Ri'itish  ])arcnts  of  the  naine  of  Sinclair,  wlio  weic  thei-e 
aceideiitally,  and  for  a  shoi't  tinie  only,  and  were  di-iveii 
thither  liv  stress  of  weather  froni  the  liiy;h  seas,  tins,  lie  said, 
lie  was  prcpared  toHhcw,and  that  the  place  of  thc  Défendants 
nativity  was  ;i  Hritish  shi]),  in  the  harliour  of  Dunkii'k  :  that 
the  e'i'eatest  injustice  woiild  hc  donc  to  the  Défendant,  if  lie 
could  not  lie  [xTiiiitteil  to  plcad,  and  to  prove  thèse  facts,  lie 
would  lose  his  property  and  his  character  of  a  Biitish  sultject, 
althouf'h  lie  was  nianifesth'  entitliMl  to  lioth. 

SkwkI-L,  Ch.  .)  :  There  iiiust,  neccssarily,  lie  a  iiiaterial 
ilistinetion  lictweeii  a  l'eplication,  which  adiiiits  the  triith  of 
facts  stîited,  in  answer  to  an  exception,  and  a  l'eplication 
whicli  dénies  that  tlicy  are  true.  The  ordinance,  in  ordcr  to 
pi'cvent  ail  unnccesHary  prolixity  in  picadings,  has  providcd 
"  that  cvciy  issue  shall  he  niade  ami  coni])leted  liy  the  ])lea, 
"  answer  and  replication,  in  case  of  ahatcinent  and  bar,'  and, 
in  ail  instances  in  which,  froiii  the  nature  of  the  case,  thc 
issue  is,  or  can  projieriy  lie  laiseil,  hy  a  jilca  to  the  dcclarrition, 
an  answer  thereto,  a,iid  a  replication,  no  furthei'  pleadinj^s  or 
w  ritinn's.  hy  way  of  pha  upon  such  issue,  can  lie  receive<l, 
and  iioiii'  ouo'ht  to  lie  received,  hecause  an  issue  is  alreaily 
peil'ected.  But,  in  cases  in  which,  from  the  nature  ol'  the 
tacts,  an  issue  caniiot  properly  lie  i-aised  hy  thèse  pleadine's, 
it  would  lie  alisurd  to  say  that  the  <ii-dinance  intcnds  to 
exclude  ail  futher  ]ileaiiin<;'s  and  there  to  teriiiinate  the  cause, 
('an  it  lie  sujiposed  that  the  law-^ix'er  nieant  tti  deprive  the 
parties,  in  aiiy  suit,  of  thc  natural  i  ieht  of  statine-  theii-  <iwii 
case,  in  the  way  which  tlnur  interests  fairly  rctpiire,  or  to 
conipel  theiii  t<i  raise  i.ssues,  upon  facts  which  they  caniiot 
fontrovert,  without  injury  to  tlieir  jiivtensions  ^  Suri'ly,  it 
l'aïuiot  lie.  The  intention  of  the  onlinancc  is  to  pivvent  ail 
uiinecessary  prolixity.  ainl  contusion  in  plea<line-.  Tt,  tlx'iefore 
torliids  the  admission  of  further  pleadin^'s,  in  ail  cases  in 
which  au  issue  lias  alrcady  heen  rai.sed,  Ity  eiiactini;  that  no 
l'iirther  plea  liii^s  or  writini»'s,  hy  niay  of  plea"  shall  lie 
l'i'ceived.     But,  as  t<i  furtln'r  jileailines,  in   cases  in    which  no 
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issue  liiis  lis'cii  l'iiisfd,  it  i.s  silciit.  llow  caii  sucli  lintlifr 
pleudiiiffs  1)»'  pleiiilinos  u])()i\  un  issue,  wlieie  tliere  is  no  issue  f 
Wlieii  filets  are  set  fortli  atliiiiiiitively,  iii  a  ])Iea  f)f  e..\ee|)ti(>M, 
tlu'  f'aets  w'iiiel)  liave  lieeii  pieviously  stated  iii  tlie  declaratinii, 
are  eitliev  adliiitte<l  to  lie  true,  oi',  it  lieeouies  indittereiit 
wlietluT  thev  aiv  true  or  false,  aiid,  tlius,  tliev  cease  to  lu; 
objeets  of  coutest  or  iiii|uiiv  in  tlie  cause.  V>y  tlie  exeejition, 
an  issue  on  tlie  niatter  wliicli  it  allèges  is  ten<lei'ed  to  tlie 
l'Iaintirt"  and  ifthat  niatter  is  denied  to  lie  ti'ue  liy  liis  aiiswer, 
an  issue  is  raiseil  upoii  it.  But,  if  on  tlie  conti'aiy,  lie  adniits 
it  to  l)e  true,  and,  in  a  spécial  aiiswer,  states  otliei'  faets  wliicli 
sliHW  that  it  caïuiot  pi-exail,  tlie  issu<'  tlius  tendered  l»y  thc 
Défendant  is  ref'used,the  niatter  stati'd  in  ttie  exception  ceases 
aiso  to  1h' an  oliject  of  eontest  or  iiKjniry  in  tlie  cause,  and  a 
new  issue;,  on  tlie  facts  wliicli  are  alle^ed  in  tlie  PlaintiH's 
s[)ecial  answei",  is  tentercd  to  tlic  Défendant.  Tliesi;  facts  niay, 
of  course,  lie  a^ain  adniitted  in  tlieir  turn  to  lie  true,  and 
tlieir  etiect  niay  lie  desti'oyeil  liy  iiew  niatter  alle^nMJ  in  a 
spécial  i-e])lication  :  and,  wliere  tliis  is  the  case,  if  the  Flaintitl' 
is  not  ])eiiiiitt«'(l  to  answei'  tliis  new  niatter,  it  is  plain  tliat, 
as  tliei't!  is  yet  no  controversy  lietweeii  tlie  pai'ties,  tliei'e  is 
not,  and  cainiot  lie  an  issue  for  trial,  oi*  a  décision  in  tlie  cause. 
To  jireveiit  a  déniai  of  justice,  tlierefore,  a  "furtliei'  jileadiiif^,"' 
f)r  "writin^  liy  way  of  a  plea,"  to  the  niattei"  alle^ed  in  tlie 
s|iecial  i'ej)lication,  in  sucli  cas(!s,  niust  necessarily  1»'  alloweil, 
und  tliis,  if  it  be  not  aceoi'din^  to  tlie  .stiict  letter,  is,  nevertlie- 
le.ss,  the  spirit  of  the  ordinance  :  for  facts  afiii'niatively  stated, 
in  any  pleadin^,  sulise(|uent  to  the  déclaration,  and  in  answei- 
to  any  niatter  which  is  alle<^e<l  in  a  precedini^-  ]ileadin^,  are 
pleaded  hy  niay  of  exce]ition  "  in  liar"  to  such  niatter.  Jf  th." 
facts  set  forth  in  a  sjiecial  l'eplication,  in  any  Cfise,  in  whicli 
no  issue  lias  previously  heen  raised,  are  denied  in  the  answer 
thereunto  i,nven,and  a  «(encrai  replication  is  tliei'c'.ipon  fyled, 
the  issue  is  raised.  as  the  ordinanci'  i'e(|uires,  in  cases  of  liar 
and  ahatenieiit,  viz.  ;  by  the  plea  in  which  such  lacts  are  so 
alk'jifcd,  by  way  of  exception,  by  the  answer  thereto,  and  by 
the  l'eiilication. 

In  the  ])resent  case  the  Flaintift' sues  for  a  ])iece  of  land  and 
dwelliii»;  house,  as  the  lieir  of  Fran«;()ise  Bacipiet,  rii  pétlfimi 
ir/if^ri^'dilé.  '\\)  tliis  deiiiaiid,  the  J)efeiidant  jileads  title,  by 
the  last  will  and  testament  of  l'aci|Uet,  by  a  perj)etual 
pereniptory  exception.  The  PlaintiH's  answer  tothis  exce]>tion 
adniits  the  will,  but  allèges  that  the  Défendant  was  boi-n  in 
France,  and  beino-,  theivfore,  an  alieii,  is  incajisibîe  df  inherit- 
iii^'  ival  ])r<i}iei'tv  by  will,  or  otherwise,  and,  upon  tliis,  the 
issue  luis  bel  11  joined.  Both  parties  admit  that  it  is  irre^ular, 
and,  well  thev  mav.  for  it  is  directlv  contrarv  to  tlie  facts  of 
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tlicir  casi'.  'l'Iic  Dcft-inlaiit,  l>y  a  spécial  icplication,  sliouM 
hiive  admittt'il  tliat  lie  was  Itoi'ii  in  Franco,  ami,  thcrcupon, 
allcircil,  as  lie  lias  vcrliallv  statcil,  tliat  lie  was  tlu-i'c  hoi'ii  ot' 
Hritisli  [)ai'ents^  wlio,  at  tlie  tiiiie  ol'  liis  bii'tli,  were  tenij)()i'arily 
aiid  accideiitally  in  France,  an<l  liad  lieen  driven  tliitlier  l»y 
stress  lA'  weather  froni  the  lii^li  seas  :  and,  upon  tliis  allejfa- 
tion,  wliicli  constitutes  tlie  tnie  and  only  |)()int  ot"  contre iversy 
iiL'twcen  the  parties,  the  Flaintifi' would  hâve  taken  issue  l)y 
ail  aiiswer  «lenyini;'  it  to  lie  ti'Ue,  and  liy  a  replication  (if  such 
])leadiii<(  lie  neccssary ),  the  issue  would  liave  lieeii  joiiied  and 
coiiipleted. 

To  eiialde  tlu^  parties  to  adopt  tliis  course,  and  to  put  the 
cause  upon  its  proper   footing,  tliere   ou<,dit  to  he  a   l'ejileader. 

A  repleadei"  froiii  the  perpétuai  exception  ordered.  {Stni(rl'f< 
h'ri>..  \).  10(1.) 


LEGISLATIVE  ASSEMBLT. -PRIVILEGES. 

ColMn'  oF    KlXij's  Benvh,  Québec.  -J^th  Mardi,  1SI7. 
Kx  pai-te  Samiki-  Wentwokth  Monk. 

IfJil:  Tliat  a  iiri.soiu'r  <'oiiimittO(l  1)y  the  As.seiuhly,  tu  tlic  ('((iiuiion 
L'iiiil,  linritKj  pli'dmiri',  is  disciiargod  l)y  a  ]iror(it:ation. 
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J)uring,  the  session  of  the  Provincial  Parliainent,  in  1(S17, 
Saïuuel  Wentworth  Monk  was  coniniitted,  l>y  the  Asseiiihly, 
to  the  coiiinion  gaol  oF  the  disti'ict,  ditrinii  /ilcdsinr,  for  a 
coutenipt.  The  Parliainent  was  prorogueil  on  the  22d  day  of 
Mardi,  and,  on  tliat  day,  the  court,  theii  sittini^  for  the  trial 
(if  crimes  and  criniinal  oH'ences,  on  motion,  ^ranted  a  writ  of 
lidltciix  cor/xin,  an<l  the  ahove  cause  of  détention  hein^ 
returiied,  it  was  inoved  that  Samuel  Wentworth  Monk  lie 
(lischari)'ed. 

Peu  C"rui.\M:  The  counsel  for  Mr.  Monk  hâve  avoided  ai) 
ar^mments  upon  his  comiiiitnient,  ami  u|)on  the  inaccuracies, 
if  any,  of  the  warrant  liy  which  lie  was  contined  :  and,  in  so 
iloiii^-,  they  hâve  acted  rif.(litly.  It  is  laid  d(/wn  as  a  settled 
piiiiciple  liy  Bawkins,  "that  a  person  committed  for contempt, 
"  liy  the  order  of  either  House  of  Parliament,  may  he 
"  di.scharged  by  the  C'ouit  of  Kiiif^'s  Bencli,  after  a  dissolution 
"  or  prorogation  of  the  Parliainent  :  " — "F'or"  as  lie  ob.serves, 
"  ail  orders  of  parliament  are  determined,  by  a  dis.solution  or 
proroiration  and  ail  matters  before  either  House  niust  be 
iiiiiiiiience(l  ilf  norn,  at  the  next   l'arliament,  except  oiily  the 
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('lise  dt"  ji  writ  ni"  citdi-."  (1  )  An  cxcfptitm  tn  wliicli,  iiii|tciicli- 
iiKMits,  wiiH  adtlcil  l»y  tlic  (It'ciHioii  oF  tlic  ('oiiiiiioiis  in  tliccusc 
ot'  Wdvtrn  H<ifitiii(/s.  (2)  Hy  iiKHlcrn  ciiscs,  tliis  pi'iiicii)!^  luis 
liet'ii  c<)iifiriiu'(l,  aii'l  tln'  décisions  iii  tlic  case  of  tlu'  i^iwen  vs. 
Pdtii,  {'.\)  of  Hrtiss  Cnishi/,  (4)  ami  of  sir  Fniitris  liunh'lt,  (5) 
hâve  put  it  lieyctiid  ail  doulit.  Tlif  (|Ut'sti()ii  Itcforc  \is  is  tims 
liniitt'd  to  tlii'  ('ii(|iiirv,  "wlictlici'  thr  Provincial  l'arlianicnt  is 
|»r<)i"o|^iU'd,"  and  indcpcndcnt  of  tlic  proof  that  it  lias  Itccn 
tliis  day  proroffucd,  eontaincd  in  thc  affidavit  lict'orc  us,  it  is 
a  faet  whicli,  witli  tlic  passin^j  oF  tlic  acts  ot"  tlic  Lc<^islaturc, 
\vc  Kvc  liound  to  notice.  Without  <lctcrniinin^,  tliciefore, 
wlietlicr  tlie  détention  ol'  Mr.  Monk  was  Ic^^al  or  ille(;al, 
wliether  thc  waiTant,  l>y  whicli  lie  is  detaincfj,  i.s  accurate  or 
inaccui'ate,  in  point  oF  t'orni,  or  wlictlier  liis  coniniitnient,  in 
any  rcsjx'ct,  was  rij^'ht  or  \vron<f,  \ve  niust  discliarn-c  jiini, 
uiKHi  tlic  jjfround  tliat  tlie  period  t'oi"  wldcli  lie  was  coniiiiitted 
lias  expircd.  (Sluarl's  llcp..  p.  120.) 


« 


PROCEDURE. 

t'OL'UT   (»K    KlNCj's    liKNcil,  Quclicc,  2()tli  .lune,   1.S17. 
PoZER  and  anotlicr,  aeainst  Cl,.\l'Jl.\M. 

/Il /il:  Tliiit  iii  il  l'oimiicrcial  iiiatter,  if  il  appiMi-s,  iii  :in  ailioii  nf 
assinnpsit,  al  thc  trial,  tliattlie  l'iaiiitill' lias  a  (lartiicr  wIki  was  a  paity 
tn  tlie  cuntruct,  aiul  is  mA  a  party  tu  thc  suit,  thc  a<'tic)ii  will  lie 
disiiilB.SL'd,  ultlifiugh  thc  Ddcnilant  lias  iiol   j.lcailcd  thc  l'm'ts.  ((i) 

'riii.s  was  an  action  lirouylit  liy  two  copartners  in  tradc, 
ae-ainst  thc  Défendant,  a  nicrcliant,  to  l'ecovcr  fi'oni  liini  a 
certain  sum  wliicli  tlie  foriner  alh'^'cd  liad  Ihh'Ii  overpaid  to 
liini,  upon  thc  sale  of  a  haie  of  Flusliinos  cfl'ected  by  tlio 
Plaintirt's,  for  the  Défendant,  at  auction,  and,  at  thc  trial,  it 
was  [irovcil  that  thc  l'hiintiti's  had  anothei-  ])artnei",  who  was 
a  pai'ty  in  thc  whole  transaction. 


(!)  2  Hawk.  P.  ('.  ch.  xv,  ?i  74.       (2)  4  lilack  Ci.m.,  .'i!»!!,  note  (2.) 

(3)  L(l.  Rnyinoncl,  110«,  1  Hi8. 

(4)  :?  Wilsoii,  18S  ;  11,  Haigrave's  <S'to/f  //-/«/s  Xi'i. 

(ô)  14  KaHt.  1  aud  ItiS  ;  5  Dow's  Pari.  Cases,  Hî."),  199;  See,  also,  the 
jiiclt;iiieiit  of  tlie  .Supreiiie  Court  of  the  L'iiiteil  StatcH,  in  Aiiihr><iiii  v.s.  l>nnn, 
ti  Wheat,  /fi/;.,  204  ;  1  Keiit's  Comiiii.  Le(t.  1 1 ,  j).  221 ,  and  2  Story's  Connu, 
on  the  Constitution  of  tlie  L'iiited  States,  j).  .'{OS.  The  Kiigli.sh  l.,a\v  .VFagazine, 
for  July,  1831,  p.  1,  eontains  also  a  learned  article  on  tliis  .siihjeet. 

(«)  V.  art.  120  C.  P.  C.  §  S. 
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I'KK  CriUAM  :  'l'Iiis  is  clfiU'ly  a  ('(iinmcrcial  iiiiitti  r,(  I  )  ami, 
C'»iisi'(|Ut'iitly,  as  tlie  \n\mï  iinist  lie  w.'i^'ln'd  accord iii<,'  Lu  tin- 
riili'S  <>f  évidence  laid  <l()\vii  liy  tlir  iaw.s  of  Kii^laiid,  it  t'olluws 
tliîit  tlic  coiitmct  laid  in  tln'  di-ciaration  is  not  provc  1,  tlic 
contract,  in  cvidcn^c  lti>in<f,  accurdiiii;  to  tliat  luIc,  anotlicr 
cimtract,  hceaust'  it  is  not  lu-twecn  thc  sanic  |iai-tics,  (2)  ami, 
oF  tliis,  tlif  I). 'fendant  is  pciMiiittcd  to  tai\c  advanta^r  at  tlic 
trial,  altlio\iifli  lu-  lias  not  plcadcd  tliat  onc  oi'  tlic  joint  con- 
tractors  is  not  a  party  tt)  thc  snit.  {'\)  'l'Iic  action  nmst  1»; 
dismisscil,  tpunif  à  / > r^'^c n f . 

Jnd^incnt  loi'  the  Détendant.  (SI luirl's  Rt'/i.,  \>.  122.) 


SURETYSHIP.     CO-SDRETIES. 

OoriiT  oF  KiNfi's  Bkxcii,  Qncl.ec,  2()tli  Octolicr,  isl.S. 


JoxEs,  aj^ainst  L.MN'c,  and  Hkheut,  Opjiosant. 

Ifi/il:  Tliat  il y/f/é/'i'.i^iccr  lias  liis  uctidii  iijrairiMt  i 
|ir(i|i((rtinii  uf  t,li(ï  smn  whicli  hn  ha.s  paiil    for  tlicir  ('(iiiminu  |iriMci|ia! 
iiiit,  it'tlit'i'c  lie  11(1  ('(iiivciUioM  to  tlic  coiitrarv  in  llic  dccil  hy  wiiicli  lie 
licraiiio  .scciiritv,  liis  action  is  oiilv  for  iiioiicv   iiaid,  aiul,  conscciiii'iith', 
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lie  lias  ohtaiiu'd  a  judjïiiicnt,  and  tlicii,  nnly,  froiii   tlic  date   of  tliat 
jiulgiiiciit.  ^4) 
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contracted  witli  Sir  William  Rohinson,  to  stipplv  tlie  o^aiTison 
ot'  Qtieliec,  witli  lircad,  for  a  tixed  period,  and,  for  the  due 
cxcctition  of  tins  contract,  Messrs.  Lai  m/  <l''  Hrltcrf  liccame 
liis  cdafions,  or  sectn'itics  koI Ida, ires,  in  a  penalty  of  tlôOO. 
James  havin^-  failed  ami  ab.scondcd,  Heliert,  witli  tlic  consent 
of  the  commissarv  ifcneral,  continncd  to  cxccnte  the  contract, 
ut  an  cxpcnse  to  hiniself  of  £750,  and,  L;iin<f  also  heconiini; 
insolvent,  his  ri-al  pro[)erty  was  scized  liy  sv  cre(litoi',  and  sold 
hy  the  shcriii",  and,  n[)on  tins  sale,  Hehert  fyled  an  o[>position 
(}  fin  (le  ciHiKcrrcr,  for  thc  moiety  "f  the  stnn  so  advanccd  hy 
liim,  on  acconnt  of  .laines,  and  tins  ojipositioii  hein^' contested. 

SeU'ELL,  Cn.  J  :  The  nioncy  to  lie  distrilaited  in  this  case 
is  no  othcr  than  thc  jirocecds  of  the  ival  jii'opcrty  of  Lain»;', 
thc  Cdfidéjiissenr.  If  Hchcrt  liad  hcen  suhroo-ated  to  tlic 
riglits  of  the    creditor  (Rohinson),   lie    nii^dit    pei'haps    hâve 

ppoi'tcd  an  action  a<rainst   Lain<f,  for  his   proportion  of  the 

(1)  V.  la  cause  du  /'nzi  r  v.s.   M<  ikhjtihii,  p.  .">!(. 

(-')  -1  Str.,  82»,  Lfii/isi  v.s.  Clminimitii',  2  T,  1{.  2S2  ;  diahaia  vs.  liofn  ri^oii. 

(.•i)   I  Philippson  Kv.,  l.Sd. 

(4)  V.  art.  litJôt'.  V. 
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suiii  jMiiil  \>y  liiiii  for  Juiiics,  mid  IiÎh  iiKirtpi^f  iiiif^ht  liavc 
tiiken  ('H'.H't,  froai  tin-  iliiti'  ol"  tlic  ciintruct  lietwt'on  Roltiiison, 
Jiinics  iiinl  liis  Hurctifs.  (  I  )  But  us  tluTc  luis  Ih-i'Ii  iio  sultro^n- 
ti<»ii,  iiltliouirh  Hclx'rt  Ims  iii^aiiist  Liiiii;,  for  liis  iiioictv,  un 
action  for  iiiaiiL'y  paiil  iind  ailvaiiced,  lie  lias  iio  inoi't^aj^a 
s'.'ciirity  upoi:  tlu'  ])i-o|H'rty  ot"  Lainp  for  tlu'  suiii  duc  1)V  liim 
niitil  a  juil^niii'iit  'las  Ih'ch  olitaiiuMl.  (2)  Tlu!  contfstatioii  of 
H.'Ik'iI's  ojipD.sition  iiiust  tlicrt'foiv  Im  maiiitaiiu;il.  (Sliuiii'» 
Jit'/>.,  1».  125.) 

BANL^rrrtnr  in  another  countrt. 

Curnr  uf  i  îy;':,  r^KXcii.  (^ucLw,  2()tli  OctoLcr,  ISIM. 

HuicK.a^aiiist  AxI'î:m.m)N  and  U.\Ni>AM., and  otln-rs  aHsi^nccs. 
Ojr]  (osants. 

IIi'lil :  Tluit  an  IOu;.ii«li  ioiuiuissio»»  nf  l)iiiikrii|>tcy  i  [K'rati's,  in 
('.mil, la,  as  a  vnlunlury  asslirmii'iit  l>y  tlio  liaiikrii|>t.  Tlic  ansi^'iu'i's, 
tlicrcfurc,  iiiay  suc  Cur  ilchts  duo  ti:  llic  b'iiikriipl,  nr  fur  liis  iiropcrty, 
an  I  m  il  y  l.ikc  t  lie  sliari-  ol"  tlic  |ir.ic.'cil.s  ut'  tlic  l>aiikrii|)t's  t-state  wliicli 
licldiijzs  tu  tlic  I",ii;:lisli  cri'ilitiirs,  Imt,  siich  prucccdiiifis  ni'  tlic  assiiriiccs 
camiiit  (Icprivc  tlic  provincial  cri'iliturs  of  aiiy  ai'i|iiircil  rij;lit,s  or 
privilc^rcs,  as  tu  tlic  proiicrty  of  tlic  liaiikrnpt,  or  tlic  procccds  tlicrcof, 
t)  wliicli  tlicy  hy  tliclaw  of  (aiia  la,  iiiay  hc  ciititlcl,  iior  caii  siicli 
rijjrlits,  'ir  privilojics  bc  atfc.'t.'.l  l>y  tlic  coiiiniissioii,  or  liy  tlic  assi>;n- 
nicnt.  ilil 

Andt'i-son,  a  iiicivliaitt  of  Qnclicc,  in  dcsjH'fatc  ciiriuns- 
t  iiu'cs.  wcnt  to  L  )ndon,  wlu'ic  il  coimiiisHion  of  liankfn|»tcv 
li.ivinif  lii'i'ii  siit'd  <iiit,  ht-  nas  rt'indai'lv  dci-iai-cd  to  lie  a 
1»  inkiii|)t.      Hi'    tlit'ii    ii'tunii'd    to    t^iu'lu'c,   and    ont-    of    liis 


R   ^ 


(1)  'J  llciirys  HX\  \  LepiftK!  ('«iiit..  2,  di.  i.X  ;  I.oiift,  htln  H,  ili.  XI  ; 
I  l)i)iiiiit,  'i.'ili,  liv.  III,  til  IV.  si  4.  II.  1  ;  KeiiUHHoii,  Sitliroijaliini,  cli.  IX.  u" 
17,  p.  (il,  tiiid  '1  .Argon,  4'i.'i. 

(2)  l'dtliitM-,  OW.,  Il"  44.'>  ;  Ki-glf  cli-  droit,  pur  Pooiiuct,  d.  I  ;  I.ivoiiicrc, 
('niifiiiii.s.  Il'  7.  p.  'MU  ;  -  llcnryx,  .S."><l  ;  l-tciiusscin,  SiilinKiitlinii,  cli.  ix,  ii"  lit, 
p.  «il. 

Xiitf  <^uoi((iic  K'  coHdi'jiiHMuiir  ne  pri'iiiie  )Kiiiit  ceHHiiiii  «rnctioii  du  civaii- 
«■icr,  il  ne  liiiHsc  pa.s  d"av<iir  la  iii("'iiic  liyp(>tli('i|iu'  «nu-  le  civiiiicicr  avait,  sur 
li'«  hiciiM  du  principal  olili>{i'',  ce  <|iii  se  fait  par  une  tai'ite  ■tiilirni/a/ioii. 

Hasiia^e,  lli/iHitlittiin \  S  ,  p.  ."ititi  ;  Vide  ('iKiiuiitiii  vw.  Hanitini,  in  appeal. 
Xov.,  IS'iS. 

Keiiu.isctii,  '/'/'.  </i  l(t  Siiliroiidliiiii,  p.  .'>!l,  cli.  IX,  n"'  '2,  .'I,  ami  4. 

Ifeiiu.sMon  «taies,  tliat  tlie  rufiilriiin!»  iir  «  lio  lias  puid  tlie  )>iiiicipal  délit,  and 
\Mis  Itdiiiid  witli  tlie  principal  deWtor  in  one  and  tlie  saine  iilili^atimi  lias  tlie 
action  iiiniiihifi,  for  llie  rectivery  of  tlie  hiiiii  lu'  lias  paid  agaiiist  tlie  principal 
■  lehtor,  and  tliat  tlie  action  mamlri/i  in  siicli  ease  is  hi//iitlhrriiin\  and  tliat  liii» 
iiii)rt){aj{e  dates  froin  tlie  day  on  wliicli  tlie  oliligation  wus  execiited.  Ile  iidds 
tliat  tlie  action  iii(/ii/ii,riitii  iji^litrHm  is  a  pure  (lersonal  action.  See  also  ."i  l'otli. 
iii-4  ,  421»;  H  Hep!  de   dur.,  li.Ti  (i.'<.'i  ;    It    L.  ( '.   Deii..  //(//.(«//ip»/». .  §  (i.  p.  7<i4. 

(;<)  V,  art,  «et  7  ('.  ('. 
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crtMlitnrs  ( ///"Mfr). 'iif^titutt'd  un  action  a^iiiiist  liiiii,  nl)taiiii-<] 
jii'l^iin'iit,  and  took  liis  projMTty  ival  and  pcr.sunal,  in 
l'Xccutiun.  Randall  and  kIIiccs,  tlir  assi^nt'cs  of  his  estât»',  liad, 
in  tlii>  nicantintc,  sent  ont  a  Icttcr  of  attoi-nt-y,  and,  upon  tlif 
sci/un-  <»1'  his  jn-opurty  l»y  tlic  slu'riH',  an  opitosition  à  jl d  ilr 
finis/'ri'rr,  was  t'ylcd  on  tln'ir  ln-lialf.  It  was  cunti'sttMl,  and 
tlu'  parties  liavin^  lu-en  lieard  upon  tiu-  issu»  tlu'ivl»y  raised. 

Skwell,  Cm.  .1  :  T\h'  ^encrai  tpu'stion,  whicli  is,  liy  tliis 
case,  suliinittfd  to  our  dfti'i-niination,  lias  liccn  N'I't  alniost 
cntircly  to  tlic  l'c^nlation  ot"  tliose  prim'ijiK's  and  iules  ol' 
international  law  wliicli  <;uide  tlie  eonneetions  hetween  states, 
and  pi'esei'ilie  the  sanetion  and  autliority  wliieli  is  te»  lie 
allowed  l>y  each,  to  tlie  institutions  and  lavvs  ol'  aiiotlier.  (I  ) 
Tlie  déterminations  ot'  tlie  eourts  of  Westminster  Hall,  liave 
uiiit'oinily  atlniitted  the  title  ot'  foreii^n  a.ssii;nee.s.  (2)  The 
sjiiii"  doetvine  lias  Iteen  t'ully  estalilished  in  Seotland  and  in 
li'.'Iand,  (M)  and  the  consecpieiice  is,  tliat  a  eoiiiniission  of 
liankruntev  in  Kiii'land,  or  in  Ireland,  ami  the  a,ssii;nment 
t'olliiwin^  upon  it,  or  a  se(juestration,  in  Seotland,  and  the 
eoiiveyanee,  in  tliat  eounti'v,  to  trustt'es,  hâve,  at  least,  the 
eti'eet  of  traiisferriiiif  t(»  the  trustée  or  assisrii,.i>,  the  \vln»Ie 
])er.sonal  «'state  of  the  liankiu]>t,  so  far  as  to  defeat  ail  undue 
pr.'fer.'iices  attenipted  to  l>e  ijained  in  the  counti'V  wliere  the 
estatf  happens  to  î>e  found,  eithei'  Ity  action  instituted  hy  the 
eicditors,  or  l»y  voluntary  conveyance,  niade  hy  the  hankrupt. 
after  the  period  at  wliich  tlu'  ett'eet  of  the  commission  of 
hankriiptcy  attaches  to  the  tmids  of  the  liankrupt.  (4) 

As  to  rertl  ])n)perty,  and  the  (piestion  Itow  fai"  an  Kn<,disli 
«•oiiiniission  of  liankru|)tcy  can  atiect  sncli  pro])erty,  ont  of 
Kuj,dand,  but  witliin  otlier  dominions  of  the  crown,  it  is 
liioadly  .said  hy  Cullen  "tliat  real  property  seems  to  heeipially 
witliin  the  spirit  of  the  law,  "  "lait,  '  he  adds,  "as  to  the  manner 
in  wliich  tlie  assignées  ai"e  to  eonie  at  property  of  tliis  kind, 
mit  only,  ont  of  the  l'eacli  of  the  i\irisdiction  of  the  coiiits  of 
l'-liif|and,  /<///  siihjt'ct  fit  siii'/i  jKtsitifv  i  iisf  it  ni  ioéts  ((  ml  loinl 
iisiijit's  tin  rm'jl  irlit'i'i'  i/orfi'ii  Iml/i  f/ii'ciijni/niriil  iiinl  Iniiixfci' 
"_/  irnl  itrofU'Hif,  (ô)    1  ani  not  aware  of  aiiy  autliority.      Hut, 
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II)  Ht-lls  Ciiiii.,  (CM. 

i-M   //<. ,  n:W  ;  .S'(7/ VH.    Il'o/w,//,/-.  p-r  lor.l  l,.iiinlll)i.r..ii>/|i,   I   M.   It  ,  tilKI  ;  .SV./o. 
'/' '/M  vu.   h'itiM,  uml  Jol/i'  vu.   I{i  i/ ri  fi/>,  ii\u\    Hi  iiiiiilhii  II    \  h.   Kiiiil ,  \-'\\.vt\,   IJfll, 

•i^ll  ,    IHltf  I'. 


.'<)   Ik-ll'x   Coin..    (i.W,    tc\(    iiiiil    iiottMt');    I    H.    151a.  k,    (i!MI.    (iill,    l'iiik  i>l' 
Sn,lr-iit  \n.  CiiUlli.rl,  ili  1,S|;{. 

ti   Ko'.l'rt  Ciiii.,   (îtl,  (liJ,  II.  2  in    lf\t  ;   .Vii-!,  in-(ij,'ni'.'    uf   <!,if'h,„  \h.  Col- 
'ii,ihi,„i,  1  H.  H.,  \:\2  ;  Ciilli'ii,  IS.-.. 

dl   lU-Ilw  Cuinin.,  (t.T-,  ('iilliii.  I.S.-|, 
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upoii  tliis  point,  it  is  licld,  in  Scotland,  tliiit  procccilinf^s  in 
f'(»rcij^ii  liankru|)tcy,  /.  e.  iniiny  l>iinki'Uptcv  Ju<li(;i!illy  <lt'cliiit'i|, 
ont  of  Sfotliind,  will  not,  //»so  Jnrt',  opcratt'  ais  a  convcyani'i' 
t'>  assi^nt'i's,  or  a  <li\  l'stiiu'nt  aï  tlio  l)ankrin»t,  »<>  (C*  fi>  hur  Hw 
prrff'mio's,  1)1/  iiiiirf;itijie  iH'  tttln'ri('inf^,  tn  irhii'/i  nf/it-r  i-rril iti>rs 
iiiiiif  hc  li'i/nllii  t'iidfh'd  II  poil  such  rcnl  firn/n'rti/,  luit  tliat 
sucli  procfi'diiifrs  will  cnalilc  tlif  assi^ncfs  to  cntci'  into 
('oiiipctition  witli  ail  otlici-  crfilitors  wlio  niay  scfk  to  attacli 
tlic  t'stati'  of  tlic  lianki'upt,  and  will  aiso  t'nalilf  tlit-ni  to  takf 
HUL'li  fiirtliifr  proc'crdin;^  asniay.lty  tlic  local  law  ot'Scotland, 
l»e  required  to  ooniph'ti'  tlit-  assijfnnient  to  thunisclvrs.  (1)  In 
sti'ict  accoi'danc',  alwo.  witli  tln'Sf  jjiinciplfs.  it  lias  liccn 
d»'cid('<l,  in  Kn<fland,  tliat  actions,  hy  Kn};lisli  assij,ni('('s,  niny 
1k'  maintaincd.  in  tlic  plantations,  t"or  dchts  <lnc  to  tlic  Itank- 
rupts  cstatc,  or  t'oi'  tlic  jiropcrty  oi'  tlic  Kankiiipt,  (2)  Imt,  as 
tlic  bankru'tt  law  of  Kni;lan<l  docs  not  cxtcinl  to  tlic  colonies, 
tliat  tlic  ■  siifnnicpt  to  siicli  assij^nccs  lins  no  otlicr  tlian  tlic 
cttcct  ot"  a  voluntarv  a-ssifiiinicnt  ;  and,  of  itsclf,  docs  not 
ilivcst  tlic  lianki'Upt  of  liis  propcrty  in  tlic  colonies,  and, 
consctjuciitly,  tliat  it  docs  not  aticct  any  rij^lit,  or  }»ii\ilcj;c, 
to  whu'li  a  c'H'ilitor  niay  Itc  jircvionsly  cntiticd,  witli  respect 
to  any  ])ortion  of  tlic  propcrty  of  tlic  hankrupt,  wliidi  is 
fonnd  in  any  of  tlic  prt'vincc.s.  It  fojlows,  ncce.s.sarily,  froni 
wliat  lias  liecn  snid,  tliat  tlic  opposition  of  tlic  assignées  ()///* 
ili'  cinist'ri'cr,  n|)oii  tlic  procccds  of  tlic  estâtes,  rcal  and 
pcr.sonal,  of  tlic  Défendant  Anderson,  ninst  lie  ni-iintaincd, 
and  tlicy  niust  lu-  collocatcd,  accordin^;  to  tlicir  l'i^iits  and 
pri\ilc<,'cs,  and  tlic  rcspccti\c  i-i,(;lits  and  privilew^-s  of  tlic 
Défendant  and  Opposants.  {Stuni't's  Riik.  p.  127.) 

(1)  (7.  r-  v.H.  .!/(•'/<,  I  H.  ){.,  liSd;  Minnls/.i,  vs.  /'«//,.,  I  II.  ri.,(iSI  ;  ■_' 
.Moiitagiit',  .'>0S. 

(•_»(  1  II.  n..  (iSl  ;  2  M..iitii>{ii<-,  .VI.-.,  M\H:  1  H.  IV.  fiSd.  tVaniKj  vs.  U'ri)tlii, 
liiihdiiU  \A.  H«,hni,.   litnl  in  4  T.    R.,  IS7  ;   lliiiii,r  vs.  l'oiis,  4   T.  K.,  19'.'. 

N'cite.  .\t  tlii-  tiiiii'  i)f  tlie  liiiiiki'uptoy  nf  tlic  llcfciuliint  .Amlcrson,  lu-  liiul 
lii.s  iliiiiiii'ilc  in  (^ui'lu'c,  yct  tlic  inocccilu  of  Ihm  |icisiin.il  propcrty  \vci-c,  mi 
tliiit  ai'i'iiuiit,  to  lie  (liNtrilxitcil  iicciinling  to  tlic  lau  ot  (iiiiiiilii,  ami,  aH  lie 
was  insiilvciit,  rn  tl  'innritiin  ,  tlic  ilistriluitioii  was,  tlicrcforc,  to  lie  tiii  innrr  ht 
lirir.  \'itl<'  (i  ]..  ('..  Di'li..  rrrlin  Domicile,  mcc.  ."i,  n.  •'*,  p.  filMi  ;  ."i  Coillili,  H'>  : 
Lord  L'iii|,'liliiiron;,'ir.s  judgincnt,  in  Si//  va.  W'nriirii-k,  1  II.  l{.,(t(li(;  l'.cll's 
Coin.,  (iHJ,  tcxt  and  note  (  f  )  ;    Hrii,;  v.s.   /l'c/c.  ,  '2  Ro.h.  and  l'iil.,  •_';{(l. 

At  to  ipicstioiiM  arisiii^'  in  tlie  courts  of  Canaila,  iipoii  fact.s,  contiai'ts, 
discliar^.'.s,  etc.,  v.liicli  Iakc  plac»-  lictwccn  forci^iu'r.t,  in  tlicir  onn  coiintry. 
.sec  Hell'.s  (ntn..  (i,V>  :  l'o/tir  v«.  liriiini,  :>  Kast,  124  ;  M»  'roiillicr,  n"  74,  7!l, 
p.  117:  '2  Kciifît  Coin.,  .Till  ;  S  Aiuorifiin  .luriHt, 'iSîl  ;  !l  !,.('.  Denizart,  p. 
7">1),  col.  '2.  liypotlici|uc. 
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Col  KTOF  KiNo's  Bk\<'h,  <^iu'1k'c,  2()tli  Kcliiuiiiy,  l.S|!». 
l'iiilîNi;,  ii<;aiiist  VVll,S(iN  ami  othoi'M, 

( 'Imicliwanlt'iis    nf  tin-    Hoiiiaii   (atliolic    l'ai'isli    Cluircli   of 
'^ik'Iht,  ami  aijainst  Bh':i-AX(;KK. 

Ililil :  Tliat  tlif  cldcst  .smi  nf  ilw  riniriiiniiiiiiKiiri  ofii  jk'w  is  ciilitli'd  tn 
li;i\t'  it,  iipun  tli«'  rfiimrriii'jf  nf  his  liitlii'r's  wiilow.  at  tlic  prict'  at 
«liirli  it  iiiay  tlifii  II»'  atlj  11(1  !,'•'( l  tu  tlic  liiiilicst  liiiMcr. 

Tlic  rlmicliwai'tli'iis  (hianjn illi(  rs)  *iï  tlic  Koiiian  (  atliolic 
l'aiisli  Cliurcli  til'  (^Ufltec,  cuiictMltMl  a  jm-w,  iii  tlu-  yt-ar  1771, 
tu  (  !forn;c  Munit',  tlu'  l'IaiiitiH's  t'atliiT,  wliu  ilit'tl  in  l(S14, 
l('a\  iiii'-  iiti  titlit'i-  issue  tliaii  ttif  l'Iaiiitif!".  Duriiij;  liis  lil'i-,  tlic 
|M\v  in  nm'stiun  was  occiijtit'd  hy  (  ioitrtic  Hoiiit'.  ami,  aftcr 
liis  ilcccasc,  liy  liis  widow,  niitil  tlif  ycai'  IS17,  in  wliidi  ycai", 
slic  liavinjf  iiiai-ii('<l  a«;ain,  ami  linviiij^  <|uittf(l  tlic  paiisli  ul' 
•  jMiclu't',  tlic  jK'W.liy  ordcr  ut"  tlic  J)cl"cnilants,  tlic  cliiircliwanl- 
ciis,  was  |int  U|)  at  aiiction,  ami  adjml^cd  to  Hclaiiircr,  tlic 
iitlicr  Dct'cmlaiit,  at  an  ailvaiiccd  icnt,  upoii  wiiidi,  tlic 
l'IaintiH'  dciiiamlcd  tlic  pcw  ol'  tlic  clinicliwardciis,  11)1011  tlic 
fXi'ound  of  liis  hcinff  tlic  only  son  ot'  (  Jcoioc  Home,  ami  williu^ 
to  juiy  tlic  l'eut  at  wliicli  it  liad  liccn  adjudj^cil  to  Hclan<^cr, 
and,  tlic  iiiaii,nullicis  liavino;  rcttiscd  liis  application,  tliis 
action  was  ln-taijrlit  ti»  cvict  Hidanj^cr,  and  to  conipcl  tlic 
(•liuichwanlcns  to  allttw  tlic  Plaint. d'  to  use  ami  occnpy  tlie 
|MW  at  tlic  advanccd  rcnt, 

l'F.ll  CruiAM  :  As  to  tlu*  t'oini  in  wliicli  tliis  action  lias  hccn 
liron<;lit,  it  lias  hccii  instituted  apiiiist  tlic  Dcfcndant,  wbo  is 
tiiund  in  tlic  occupation  oj"  tlic  ]  cw,  under  title  fr<.ni  tlic 
iliurcliwaidcns  ;  and,  tlic  cliuiclnvardcns,  lia\  inc'  lici'ii  niadc 
parties  to  tlic  suit,  liavc,  tlicrcliy,  liccn  cnal>Icd  to  ju.stit'y  tlic 
titic  tlicy  liavc  i;ivcn  to  tlic  présent  occujiant  Ht-lan^^T,  and 
tu  sliew  tliat  it  excludes  tlie  IMaiiititV  tVoiii  tlic  privilceid 
prt'lVi'eiice  wilicli  lie  claiiiis  over  Px'lan^fcr,  tlic  rM//'y/(/*V(/^r('/•r 
ul'  tlic  pcw.  Tliis  is  certaiiily  a  l'air  proccedinjf,  and,  as  it  lias 
Imiii  siippoitcd  l)y  tlic  pi'cccdciit,  wliicli  lias  liccn  citcd  l'roni 
tlic  cdicts  and  ordinanccs,  (1  )  wc  sec  n<t   icason  to  inipcacli  it. 

As  to  tlic  nici'its  ot"  tlic  action,  tlic  cliuicliwai'dciis  wcic, 
uiidoulitcdly,  l'i^dit,  wlicn  tlicy  put  up  tlic  ]ic\v  to  auction, 
II]  un  tlic  sccuiid  marriap'  ol"  tlic  widow  ot"  («cor^rc  Boiiic,  tlie 
fat  lier  ot' tlic  l'iaintiti",  tlie  n'jrlcnicnt  of  tlic  !lth  .lune,  172.S, 
niidi  r  tlie  l'oyal  signature.  lia\  iiiif  ciiactcd  ecn,.|ally,  "  ipie  les 

il)  V(.l.  II,  ji.  ;«w. 
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Vi'wvrs,  (fiii  t'fMfcronf  fn  riihiift',  ynùmut  îles  Imiiics  c<»iie»''i|««s 
à  leurs  niiii'is,  t^i  piiyiiiit  la  iiirme  runti;  portée  ])ar  la  coiiecs- 
sion  <|ui  It'iii-  en  mira  «''t<^  Faite."  (1)  nut,  uiuler  the  .saim; 
rèifleiiKMit.  tlio  l'IaintiH*.  in  C(tiise(|uenee  of  his  nii»tlier's  wv(</»»i 
iiiiirriiii/i',  lias  n«»\v  a  |<rivile<;e(l  claiiii  <»!"  ri^ht,  tu  tlie  ju'W 
conceleil  to  tlie  t'atliei-,  provitleil  lie  is  willinj;  to  take  it  at 
the  priée  at  wliieli  it  was  adjml^'efl  t<>  the  pit'seiit  <»ecupant 
Hélani^eJ',  and  this  lie  is  willinfj  t<>  ilo.  His  action,  therefore, 
niust  l>e  niaintaineil,  no  ettieient  eause  to  the  eontrary  hein^ 
shcvvn,  either  l»y  the  ehui'chwardens  or  hy  Bélanger.  (2) 
•ludpnent  l'or  the  IMaintiH".  {'.))  {Stnart'»  Rep.,  p.  MMi.) 


COHPLAIMTE.-PEW. 

(V»iRT  oK  Kixtj's  Bencm,  touchée,  VMh  April,  IS1!>. 
At(;Ki{,  n^'ainKt  (Jinmjuas. 

Ililil:  T\\;\\.  riiiii)iliiiiiti  cainiot  1)0  iiiaintiiiiied,  fi^r  il  •liHttirl)îince,  hy 
fiitoriii^:  a  [ww,  in  a  t'imri'li,  l)y  mie  parisliiiuH'r,  airaiiist  ainitlicr.  (U 

A  «lennnTer,  Ity  i/i^fi'iisc  tni  fonds  en  droit,  to  an  action  of 
(•tnitjiUt'i iiti\  a^ainst  a  parishioner  oF  a  Roman  C'atholie  parish 
eliuirh,  liy  another  parishioner,  For  etiteiùntr  ujion,  and 
disturliin^  the  lattei-,  in  the  po.ss«'ssion  and  enjoynient  oF  his 
pew,  havm^  Iteen  pleadeil,  and  the  parties  heanl  ;— 

Vv.W  Cî'KlAM  :  Coiiifthii iitc  is  Founded  in  poK.session,  and, 
thei'eFore,  will  iiot  lie,  For  a  distui'lianee,  hy  entérina  a  ])(>\v, 
heeause  the  possi'ssion  oF  a  pevr  does  not  vest  in  a  parishioner, 
hnt  in  the  curé,  and  m<nyaiUif'rH,  in  whoni  the  po.s.sessioii  oF 
the  wliole  eliureh  résides.  (5)  An  netioîi  m  fart n m,  theret'ore, 
is  the  proper  reiiiedy,  hy  one  parishioner  a<;ainst  Miiother,  For 
a  disturlianee  oF  this  deseription.  ((I)  and  an  action  d'injiirf, 
']['  the  cîMise  oF  eniiiplaint  anioiiiits  to  a  roif  t/f  fuit.  (7)  It 
niiist,  however,  lie  oh.served,  that  in  aiiy  action  Founded  upon 
a  (l'isturliance  en  droit,  hy  intrusion  into  a  pew,  the   IMaintitl' 

(1)1  K.lits.'t  Onlon,  4;W. 

{'î\   I  Kilits  k:\  Onloii.,  4.'{4.  vol.  Il,  |).  .'{(l.'t  ;  (  iouvrr'm'nii-nt  îles  par'iiHsi-.s,  .VI. 

(.'{)   .AftiniiiMl  in  ii]>|)('al,  ou  \\w.  IDtli  •laiiuary,  18*2*2. 

(4)   y.  art.  !t4<i  ('.  I'.  ('. 

(.")|  4  l'olllicr,  l'oMxvssinii.  Il"  :17,  |).  ."i;t.">  ;  ,SV(»/t.,  VM.  liiiulh,  I  T.  R.,  VIH  ;  \ 
lîmiiM  Ivd.rtia.sti.al  lau ,  .•»4,3,  ;<44  ;  I  Diit .  ( 'an. ,  431,  4.T2  ;  ITKcp.,  tiO.'i, 
Driiits  Hoiiiir.  Mart-clial,  di.  m  et  i\  ;  'A  .Mini.  du  Cltr^r,-,  Uim,  1433,  et 
Uî(l*2  ;  *2  AiTi'ts  «iti'il  in  2il.  Hi-p.,  ilr.liii.,  1*21,  c  ;7«,  liane. 

(fi)  StiM-U  \M.   Ilooth,  1  '1'.  It.,  4*2S. 

(7)   17  lîi)».  «1«  .lui.,  '2*2!»  and  («t."). 
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innst  alli'^i*  titlo  to  tlui  |)t'W  (fnmi  which  hv  clainis  th»'  rij^^lif 
ol"  cxclutlm^  otluTs),  (Icnvrd  from  ii  eoiiccssioii  (or  t'iu'ulty  a,' 
it  i.s  tci"iiif<l  in  tlu-  (•iiiiori  liiw),  or  froiii  soiiic  otluT  souicf.  il 
tlicrt'  !»('  iiuy  otlici"  wliicli  in'  inay  daim.  A  <niasi  possi-ssioii 
'■i|ui  IH'  coiisist»'  <|iu'  ilaiis  «les  droits,"  is  tlic  utiiiost  tliat  aiiy 
parisliioiit'r  nui  ('v«'ii  prctt'iiil  to  liavi-  in  a  jtcw,  and,  to  rv»'ry 
action  whicli  is  t'onnd«>d  ujion  a  (piasi  j)ossi'ssion  of  tins 
cliaractcr,  titlc  is  i'.Hscntial,  and  nuist,  tlicrt'fon',  Itc  allr^cd 
an<l  pnu'cd.  (1)  Now.thc  <l»'claration  is  intliis  rcsjM'ct  i-ntirt'ly 
lictVctivc.  Tlu'j'c  is  Ilot  an  allfifation  of  anv  kin<l,  as  to  titlc 
ol'  any  dctcription,  in  aiiy  paît  oF  it.  It  faiis,  tlu'ivfoiv,  as 
wfll  in  th  •  liltcl,  as  in  tlu'  conclusions,  wliich  arc  those  of  tlu' 
action  eu  t-dinphii 'ifr  siniply.  For  tlicsc  rca.sons,  tlic  dcnninvr 
rnnst  Itc  niaintaincil,  and  tlic  action  disniis.scd,  quant  à 
jn'éiicnt.  (SfitarCn  Rrjt.,  ]>.  I.S5.) 


ABSENT.-  PRESUMPTIVE  HEIR. 

C'nlin'oK  KlVc's  FÎKNcil,  (jilclicc,  2()tli  Aprii,  ISI!). 
(I.M'VIN,  a<faiiist  C.vnoN. 

Ililil:  Tliiit  in>  sictitin,  (■/>  ririiiillriilliiii,  vnn  !»•  inaintaint'tl,  l)y  llic 
|ircsiim|>tiv«'  lit'ir  ta  tlic  <'stiil<*  aiid  .succession  nf  nn  ahs-'iitcc,  if  li«>  hc 
mit  ciiriitiir  tu  thc  cntatc  of  miK'Ii  alisciucc,  or  cntiticil  to  thc  posNcsioii, 
liy  virtuc  of  un  iinni  m  pnnni sslim,  ttr  'i  Hiial  ilil'nTitiwr  of  liic  cstatc 
ami  succossioii.  ('!) 

Tliis  was  an  action  l)y  thc  licir  ol"  a  pci'.soii  who  liad  Icl't 
tlic  jirovincc,  scvcral  ycars  hcl'orc  it  wjih  institutcd,  and  was 
supposcd  to  Itc  (h'ail. 

l'Kit  Ci'Hl.VM  :  This  action  caiinot  Kc  niaintaiiic(i.  Tlic 
piopcrty,  niovcalilc  and  iniinovcahlc,  ol"  an  ahscntcc,  wli'  lias 
icl't  thc  counti'y,  withont  appoiiitin<,'  any  fi;^rcnt  or  attorncy  to 
tiikc  cliari^;»'  ol'  it,  is,  Iroiii  thc  date  ol'  his  dc])arturc,  in  thc 
c.irc  and  ciistody  ol'  thc  Kiii<;'s  couits,  and,  in  such  case,  thcy 
uill,  in  thc  tirst  instance.  a|)point  ii  curator.  (M)  At  thc 
expiration  ol'  tcn  ycars,  calculatcd  accordiiiji;  to  circnni- 
stanccs,  t'i'oni   thc   liatc  ol'   his  dc|»arturc  or  l'roiii  thc  date  of 

(Il  Sliiil-x  \H.  lioitlh,  1  T.  !{.,  4'2S  ;  .")  I,.  t '.  Dcii..  rottiii/fiiii/i,  st-f.  i>,  n"  ."J, 
!•,  |0,  11,  ami  l'J,  ami  vol.  III,  p.  I7!l  :  BaiicN  ilaiis  \vk  <''j,'lis«-M.  .hci-.  (i,  n.  "J  ; 
l'iithitT,  /V«.«Wo»,  Il  •  !MI,  Itl,  !t"J  :  Hi>.''<'"'^""'  "f  "*•'  •'•"i»'.  1 7"_'.'t  ;  I  K.i.  et 
Oicl.m..  4;U.  .SiMpilloii  ('.  ('..282.  2SM,  art.  .">.  ix.t.' '_' ;  Doinat.  liv.  III,  tit. 
VII,  Hi'C  I.  11.  ."»,  p.  2(((t  ;  l'otli.,  /'«.««.«(«)//.  Il"  <.M>,  !(l  ;  L.  ('.  Ilcii.  < 'inii/ilnitit, , 
xfo.  •_',  11"  llaml  n».    Ni. le   II.  ,./.;•  vh.    Il/As.,».  H.  K.  l).,  IH'Jlt.  ii",SI(l. 

{•_»>   y.  art.  S7,  !(l,  !»:{<'t  !tS  t '.  ( '. 

i.'t)  Ht';{U'inciil  Kiir  !<■«  S<(ll«s.  li\.  I.  rh.  wii. 
'l'ucbtiiiiii,  ili;  Itnltoiiitr.  \'i|.  1,  p.  12. 
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UAI'i*OHT.S  JULUCIAIUES  ilEVISÉS 


tlic  liist,  iiitflliircrîcc  r»'H|i('ctin^'  liiiii,  tlx'y  will  put  tlic 
|)n'suiii|itivr  lifii-s  iiito  posHcssioii,  liy  un  enrni  l'ii  jHmucsMimi, 
(I)  iiiitl,  i\\'U'r  a  lapsc  of  tliirty  yt-ars,  or,  soctiHT,  upoii  tUw. 
])r<M»l'  iif  tlu"  «li'atli  ot'  thf  al»sfiit(>('.  inh»Utti\  tht'y  will  tinally 
iiivcst  tlic  lu'irH  at  law  witli  thc  ])i)s.st'Hsi()n  ot"  thc  t'stat»-  aiid 
succession  ol"  tilt'  aliscntft',  ''/'  /ih'iiic  i>r(tj>riêté.  {'2)  Tlif 
IMaintiH",  iii  tliis  action,  is  not  cntitlcd  to  thc  possession  of  thc 
propcrty  which  hc  dcniaiiiis.  cithcr  as  curatoi"  to  thc  cstatc  ot" 
thc  ahscntcc,  or  l»y  an  rurni  ni  pnxsi-ssiini ,  or  hy  ii  Huai 
(Ulivrancc  of  thc  cstatc  ami  succession,  an<l  hc  produces  no 
evid«'ncc,  not  even  a  sin^df  prcsuniptive  proof  ol"  the  death 
of  the  al»scnter.  (:{)  lie  cannot,  Ululer  such  circunistanct-s, 
recover  in  tliis  action, 

Action  disiiii,ssed,  f/(/(0*/ ()  jn'i'sitit.  (Shimix   Hiji.,  y.  \'M\.) 


SàLE.-  DELIVERT. 


('•MltToK  KlN(iS  llKNCII,  (^)ueli)c,  liltli  Octoher,  JSlîl. 

KiVKKs,  a^ainst  l)i  n<an. 

Ililil:  'riiiil  meri-liiiiidi/r,  impurtcil  frniii  aliroiid,  is  di-livciTil  lutlir 
niiiMi^'iicc,  wlifii  jiliiiTil  lin  llif  wliarf,  :oiil  is,  rruiii  tliciicc,  al  liis  risk, 
providnl  Ilot  ici'  lift  lu-  arii\  ai  ni"  iiis  ;.'iiiiils  lias  lirni  ;.'i\t'ii  tu  Idiii.  (I) 

'l'his  was  an  action  <tf  daiiiaifes,  l'or  the  non-deliverv  of 
^oods  ifccived  Ity  tlie  Dei'eiidant,  a  inaster  of  a  shi]),  on 
frei|;lit,  for  the  IMaintiH'.  ['\nm  the  triiil,  it  'ipju'areil  that 
four  liales  of  woollens  had  Imh'Ii  shippeil,  addrcssed  to  the 
Plantirt",  and  Wfre  lirou<;ht,  in  ^ood  condition,  to  (^iiehec.  that 
the  Défendant,  repeatedly,  ;;a\e  notice  to  the  l'Iaintiti'  of  the 
^oods  hcin^  on  Intard,  and  reipiestcd  hini  to  reinove  his  haies, 
as  tlu-y  weic  lyin^  on  tin-  upper  part  of  the  cai<ro.  That.  in 
the  tîrst  instance,  the  l'Iaintiti"  said  lie  had  no  advice  of  the 
Itales,   hut.    afterwards,   proniised,    more    than  once,   to   tJike 

(M  /'-..  pp.  I--',  14. 
(•_')  //...  p.  IS. 

(.•»)  (i  l'i.tli.,  |-_';{,  4  :  7  I-.  ('.  Dfii.,  7l<i,  11'  I,  iind  717.  ii"  t;,aiid  7  :  •-'  l'iji,. 
j).  .'<  ;  I  Hi'p.  lie  .liir.,  i>7;  Lflinui.  SnfriMsioii'*,  p,  2,  si  I  ;  ChariiiiiliiH,  /{i'/muimis, 
lil>.  Vil,  |{..  KMiaiiil  1117. 

.\ii  I /(»',ii  <-//  /ittxsi  isIdii  \h  iiiii  iiilicrilaïu'o  liy  KUrri-sHimi,  it  i«  a  siKTifs  nf 
HiM|U('!<ti'atiiiii.  wliirii  i-iititIcH  Ijic  lu-ii'H  In  lliu  pii.><M<'ssiiiii,  ami  tu  tlii'  ailliii- 
nistiatioii  oiily  iif  tlir  •■statc  nf  tlicir  aiiccstnr.  'l'Iicy  olitaiii  tlii.'*  |iiiMst'ssi(iii. 
ln-raiiHf  tlii'V  ail',  appamilly.  iH'ttiT  riit it Icil  tu  it  tliaii  stranjii'is,  luit  I  licy 
ili)  mit  aripiiri'  aiiy  rij,'lit  nf  prnprity  in  m  liât  tlicy  pussesK.  tlioy  l'aiiiint  Mclinr 
iniirtga^i'.  ami  thry  ^ivr  .sciiirity  tu  aifuiiiit  ami  icfiind.  it  llii'ir  aiicrstm 
sliiMilcl  ri'tiirii.  I  Ki''p..(îS;  .'{  r.diili'i'tt's  (iam.aisi's.  Mi.  Sci-  aisci  I  Hirtiin- 
iiiiT,  l^iii si.  lit  ih.,  p.    II. 

(4)  V.  art.   I4!t;i(.'.  (  . 
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tliciii  awav.  Ht-  ilid  iiot  lii)\vt'V«'r  do  so,  ami,  iiftcr  soinc  iliivs, 
tlic  Di-rcinlaiit  put  tht'iii  un  tiir  wliart",  wlicrt'  tlicy  wcrr  sri/cd, 
for  iioii-payiiifiit  ot'  tlu-  duiit's. 

Peu  C'i'HlAM  :  In  tlir  case  of  Hlii|)S  coniin^  t'roni  a  J'orci^rn 
port  to  tlic  j>ort  ot'  London,  dclivcry,  at  a  wharf,  ilLscliarj^i'H 
tlif  niast»'»',  (I  )  ami,  upon  tlir  cvidciK'»'  addiici-d  in  this  court, 
in  tli»'  niHi'  ot'  Pattri'snn  vu.  Duvidsov,  (?)  this  whh  hcM  to  1k' 
tlic  nilf  of  tht'  port  of  (^ucIk'c,  if  tht>  coiLsi^ncc  had  noticf  of 
thc  arrivai  of  his  ^oods.  In  tht;  ca.st'  licfori'  un.  Hivers,  tho 
consignée,  whh  l»onml  to  l(M)k  afU'r  his  haies  of  wcmiIIciis,  froin 
th<'  inonicrit  ht-  was  inforni«>d  of  tln'ir  arrivai,  and,  ho  wiih 
n'pcatfdly  rt'i|nirt'd  to  takc  tlu'in  away.  The  oniisNion  to 
fiitcr  tlu-ni  at  thc  c-uston»  housc,  which  it  was  his  diity  to  do, 
was   ^ross  nc^li^t'iu'i',   rri(ssii  iH-iflufcntid,   on  his   part.    Tho 

}r Is,  aftcr  a  considt'raldt'  lapst>  of  tinu',  wcre   dclivcri'd  on 

thc  wharf,  as  is  custoniary,  and,  if  tlu*  stt'ps  which  wcrc 
iicccsNary  to  protcct  thcin  a^jainst  scizurc,  for  thc  non-j)ay- 
iiicnt  of  thc  Kin<,''s  dutics,  wcrc  nttt  takcn  hy  Hivers,  thc 
lâches  arc  his  own,  and  he  niust  ncccssarilv  aliidc  hy  tlm 
conscqucnccs.  For  thèse  reasons,  we  fiilly  concur  with  thc 
jury,  in  thc  verdict  {'\)  which  thcy  hâve  found  for  thc 
Dcfenilant,  and  rcject  thc  niotiiai  which  lias  heeii  uiadc  hy 
thc  l'inintitf,  ft>r  a  new  trial. 

.Iud<fuicnt  for  thc  I)»'fen<lant.  {Sfnitrf's   Rcj)..  p.   i:î!)  et  2 

h'ir.  <!<•  /y.,  p.  70.) 


MANDATE.-CONTRACTOR. 

OoTHT  oK  KiNci'.s  Mi:n<m,  (juchée,  20th  Octohcr,  1S19. 

LakIK  rs.  ChawkoKI»  ainl  others. 

ll'hl  :  Tlijit  a  iiiMtnictiir,  for  m  ]iiil>lii'  Imildiiijr,  caii  iiiiiintaiii  iin  iiction 
:ii.'aiiist  tlic  cniiiiiiissinncrs  witli  wIidiii  Ii<'  cuiitractcil  for  llic  crcctioii  of 
.•<ii(li  Imililiii^r,  iftlicy  liavc  rcccivcd  from  y;ipvcrnin<'nt  tlic  niuncy  wliicli 
in  «lie  tii  tliciii.  (4) 

l'r.K  ("i  itiAM  :   Whcre  a  coniinissioner  notoi'ionsly  acts  as  an 
anciit  for  tfovcrnnicnt,  his  oUice  cxchides  thc   pi'isuniption  of 

(I)  Altitolt,  1)11  ■<liifiiilii<i,  '2()l. 

(21  In  thisoHsu,  whii'li  wii»  lUcidiil,  on  llic  littli  tlay  "f  .Ainil,  ISKI,  it  wuh 
hel'l  t!i;it  good.s  liroii^'ht  on  fii'iglil,  to  lu.'  piiiil  at  (,>iii'ln'c,  on  dclix  itv,  <'unnot 
1)6  innovcd  fioin  thc  wharf,  hffoic  tht-  frcijîht  is  |:aid,  and,  if  in  j,'o(id  okIit, 
they  aie  ilolivcicd  wlicn  placcil  on  thc  whiirf. 

(3l  In  thi.-*  caMc,  it  «a.s  lir'il,  tliat,  if  a  paity  niovcd  fur  a  jury,  hc  cannot 
iftcrwaiils  ifjfrt  llic  vi'rdift,  on  thc  j;i<>nnd  tlu'  thc  jary  caight  noi  to  hav»- 
Ix-t'li  allow»'d,  lii'canHf  lu-,  thc  inoxi-r,  wa.s  not  a  nicichanl  or  a  trader.  It  muh 
.-aid, /"/•  ('iiridiii  :  'l'hin  motion  is  an  ai'kno\ilcdj,'fnifnt  that  hi»  (jniilily  in 
witliin  thc  nicainn^' of  thc  ordinancL',  •_'.">  (ico.  111,  ch.  ii,  Jj  !(.  V.  art.  'MH 
r.  !'.  c. 


l4)  V.  ait.  1U4I  et  17I.">1'.  C. 
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crcilit  lit'in^  ^'ivfii  tu  liiiii  |ii'is(»imlly,  iiinl  ht-  is  iwtt  lialilf  l'<»r 
tlif  ('((iitnu't  iiito  wliicli  lie  riit-rH  iii  liis  |)iililic  ciipiicitv. 
iiltljou^'li  tlit'H'  l«'  m»  «itlicr  |H>i'H()ii  ii^^riiiiist  wlioiii  un  action 
lies  to  fiiforcf  tlu'  contract,  wliicli  lie  lias  cntcri'il  into.  (I) 
liut,  if  lie  lias  n'ci'ivcil  thc  nioiioy  Fntm  ;;ovfrn?iifnt,  wliicli  is 
t.!)  lu-  j)ai(|  to  tlii'  ptTson  witli  wlioin  lit'  contr.ictiMl,  an  action 
l'or  iiioney  l>a<l  mxl  n'C'tîiviMJ,  niay  lu-  niaintaincil.  (2)  In  tliis 
case,  it  a])p<'ars  tliat  tlic  Dcfcndants  liavu  i'ccfi\c<|  tlic  iiioiu-y 
wliicli  Laruc,  wlio  contractt'il  witli  tlicni.ror  cicctini;  tlicifaol, 
at  (  Jaspe,  is  to  ri'ccivc  For  tlic  l»ui!(liii;^  lie  lias  crcctcti.  and  no 
sutlicicnt  rcasons  Imvc  Ix'cn  oti'.'icil  to  iinlucc  us  to  Itclicvc 
tliat  it  lias  not  licpii  f'airly  canicd, 

.liid<,'iiicnt  for  tlic  IMaintifi".  (.S'/c'/c/'n  lir/i.,  p.  l+l  et  2  Rrr. 
,lr   I...  p.    124.) 

INJURES. -DOMUAGES. 

CoritT  (II-  KiNii's  Ukncii.  (,)nclicc.  2()tli  Octol.rr.  IM!». 

(IdiniK.  a;;ainst  LAN(ii,<>|s. 

Ifi/il  ;  Tliiil  iiii  iictinii  (if  tn>|iii)<s,  'r/'i//i//(,ciiiinot  l)c  niaintaincil 
a^raiiL-^t  an  ollircr,  whu  exécutes  a  writ  is.>iiieil  n|iiin  a  jndv'tncnt  rcniiered 
1(\  an  inferinr  riiurt,  in  a  inattcr  over  w  liicii  tlicv  iia<i  jnri.«iiii<tinn.  Ci) 

By  the  Provincial  Statute,  45  (Jc()rj,(c  III,  cli.  Xll,  ^  2,  tlic 
'rrinity  lioiise  ol'  (^Micliec,  is  antliori/cd  and  enipo\vcrc(l,  intir 
tdiii.  to  iiiake  Itye-laws  "in  respect  to  tlie  Itoilin;;,  or  iiieltin;,^. 
"  of  pitcli.  tar,  turpentiiie,  or  rosin,  in  tlic  harlioiirs,  or  on  tlie 
"  lieaclies  ol'  (^)uel>cc  and  Montréal,  or  Ciil-di-siif  of  (^)uel>cc."' 
(Joudic,  tlie  l'iaintifl'  in  tliis  action,  lioiled  piteli,  witliin  tlie 
liniits  of  tlie  liarliour  ot'  (^Micltcc,  contrary  to  tlie  provisions  of 
a  liye-law  of  tlie  Trinity  lionse,  of  tlie  lOtli  of  .lune,  IMS, 
cnacti'il  under  tlie  autlioritv  l»efore  stateil  :  and,  liaviiiK  l>ecn 
suninioned  to  answer  foi-  tlic  off'eiicc,  ujioii  an  information 
fvlcd  liy  Laiiilily,  Itcfore  tlic  niastcr  and  wanleiis  of  tlic 
Trinity  Inaisc,  ami,  after  lieariiiff.  Iieincf  convicte<l.  a  jnd^nient 
for  tlie  |)enalty  wliicli  tlie  l)ye-la\v  inHict''d  was  rendcred. 
and  an  exécution  a;;ainst  liis  ^nods  and  chattels,  was  issiied, 
aildrcsseil,  as  nsual,  to  tlie  water  hailitl'  of  tlic   Trinitv  liouse. 


(Il  McliKith   \s.    //iili/iiiKiiii/,    I   T.    H..    IT"-':  .">  C.ioiiiii,  7'iti,  Ttid  ;   l'aliy, 
/'/•(//.  (iml  iii/i  ii>.  '2*M)  :    I  Cniiiyii,  <iii  imi/rtif/s,  27-. 

l'Ji   Rin  \^.    Kn/i/t.  I  IvLst   li.,  .")S:{.  in  iK.ti.s  :    I   Ivist,  l:t.">  lunl  ."»7!>  ;   l'alcy, 
/'/.  (111(1  iiiidii,  'iit7  :  s»'»'  iilsK  1  T.  !{.,  Ii74. 

.Sic  tlii^  iii.st's  cif  Viiiiili  lin  l(l(  Il  V».  San//,  iittunicy  j.'fiuial,  in  K.  IJ.  <,>. 
aliniil  tlic  yt'iir  I7!l!(:  Sca//  \  s.  I.indsiiji,  aiitc,  [>.  \M\  :  (l(i(i(t(  iiinaih  \  s.  hl'-'ii 
iiiiiiiri/t( ,  "K.  15.  (,»..  IMI7.  n"  4'_*."i:  Ih'lxrixx.  Vnlh',  II..,  ii"  ."»•_'.")  :  l.iiicliii  v.s. 
/lit l//(i, ■(!('.  ll>..  in  ISI'.i.  ir  ."idl. 

(.S)  V.  ait.  \UXUl  17l.'i  ('.  r. 
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\vln>  Icvit'tl  tlu'  uiiiiiuiit.  'riic  prt'Hciit  lU'tioii  \v«s,  tlit-mipon, 
iiistitutnl  lui-  tlif  i-i'ciivcry  <>t"  <laiiia^'»'s,  aj;uiiist  Lin^lois,  f(»r 
nii  allfircil  trt'S|ta.s.s  in  takiii^j  ami  srlliiiir  tlic  lU'upcrty  <>t' 
(Ittinlic,  and  tlu-  «Iffcnci'  was  a  plt-a  ul* jiistiticatiitn,  founilcil 
n|nin  tln'  tacts  wliicli  liavc  aiso  lict-n  licl'ui'c  stattMl. 

I'i:u  CfuiAM:  Tilt'  iiiastcr  ami  waitlcns  of  tlic  Tiinity 
liuusr,  iniilnul)t<'i||y.  luul  iiiiisilictiMii  ovci-  tlu-  Hulijri't  niattcr 
of  tlif  intorniation  wliicli  was  tylfil,  ami,  tlitTct'ort',  as  tlu-y 
ait'  not  ii'S|>uiisililc  tt>  tlu-  l'Iaintiti' t'or  tlit'ir  |»iiK'f»'<linj,'s,  rvcn 
if  tlifir  jml^'nii'nt  l>f  tTiunt-ous  (I),  tlicii-  otticer  wIk»  lias 
li'n;ally  t'xccutcil  a  jud^finfut.  It-i^al  in  itscll",  tluaif^li  crront'ous, 
iimst  nt'ccssarily  Ix-  tifc  tVoin  ail  rcsponsiliility  <tn  his  part. 
In  tact,  in  ail  sncli  cases  as  tlic  prcscnt  in  wliicli  «lainages  arc 
scaitrlit  t»»  lie  oittaincd  froui  thc  otticcr  wln»  cxccutcs  tlic  «rit, 
tlic  waiit  uf  jurisilictinn  in  tlic  court  tVuni  wliidi  it  issucil, 
iiiulft.  lie  a|iparcnt  upon  tlic  l'ace  <>t"  tlu'  writ  itsdt",  ami,  uiiIchh 
it  lie  s»),  tlic   otiiccr  caiimit  1k^  coiisiilcrcd   as  a  trcspass»'r.  (2) 

.ln'l;,'nicnt  l'or  tlic  Dct'cmiaiit.  {Stii.iirt's  Hrp.,  y.  I42,  et  2 
h'rr.  ,lr  I..,  p.  470.) 
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LEZ  LOCI  CONTRACTUS.    PRESCRIPTION. 

Colltl'  (iK  KiNCS  HkX('II,(^)uc1icc,  !>tll  Octtilicr,   |N2(). 
IloOA.N    c.s.   WlJxi.N. 

Ilihl  :  'l'IiMt  tlic  .xtiitnic  (if  liinitaliniis  it*  a  j.'niiil  plca,  tn  a  délit  roii- 
Iracted  iii  Lniidoii,  witlmut  n-lcreiiii!,  direct  or  indirect,  tu  tlic  law  <it' 
aiicitlier  cuiintry.  (IS) 

Tlic  l'iaiiititi'  ilcniaiidcil  ot'  tlic  Dct'ciitlant  a  .suiii  lent  in 
Loiiilnii,  in  tlic  ycar  I7!>'). 

l'KIt  CtKlAM:  The  «Iclit,  in  tliis  case,  was  (•(•iitijictcd  in 
ICiiMlaiid.  witlKHit  aiiv  rct'ciciit't'.  diicct  or  indirect,  to  tlic  law 

II)  KM'ok.',  71,  MfinnnoiulV  \.  P.,  4.'>. 

r-'l  llullir's  .\.  I'.,  ,S-_>;  Hawkiiis  1>.  ( '. .  liv.  Il,  ,li.  \lil,  S  l<>  ;  .'{  Lciichs 
K.I..  17,-.. 

•Sec  a  ca.-H'  in  IJiiir.   U..  i7ti.{.  ami  linmlii'r'.s  ia«i'  in  do.  .lac.  M. 

.\.s  to  tJH'  liaitiiity  of  tlif  ntlii'ci-  wIutc  tlic  iiift'ijni  rouit  lia.>i  no  juiiNiliction, 
ami  of  tlu-  l'iiiintili'  wlifif  t lif  i-'ouit  Iian  jurindictioii,  Kce  "2  \\'il«on'.s  A'</(., 
:W4. 

llilil,  in  tln'  l'iiitcd  StatcM,  tlmt  au  iiii|iriHoniiu'nt,  nndcr  a  jini^'iiicnt  of 
>  oini,  in  Ilot  iinlaw  fui,  if  tlit-  court  liad  ;,'<'ni'i'al  juii.sdictioii  of  tlii'  Milijcct, 
allliouj^li  llir  juiljiiiiciil  lie  fi  roiu'ous.  Kx  |tail<'  Tolii.is  \\'atkiii!<,.'<  IVtcr.s  Kf|>., 
•illl.  cited  in  tlif  "  .Aiiifiiiiiii  .liiiisl."  vol.   |\'.  j>.  :\W. 

CI)  \'.  ait.  S(.'.   (.'. 
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nf  imy  iitlitT  cuiiiitry.  Tin-  Iiiw  aï  Kii<;Iaiiil,  tlin-t-finT  (1),  is 
tlii-  sùiiiilanl  ut'  ilccisiiiii,  ami  tlit-  statiitr  ut'  liiiiit^itiuiis  iiiiist, 
ut"  cuui'Hf,  ii|i|»ly. 

Actiuii  iliHiiiiHscil.  (2)  [Sliiiirf's  Hep.,  p.  14').) 
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PEBTORY  ACTION.    POSSESSION  OF  THIRTT  TEARS. 

Cnl  in  oK  KiNJj's  fJKNcil,  (^Uclicc,  l-Stli  (;cU)ln'r,  1S20. 

'riii-  Sk.minaiiv  <ti-  (^fKiiKc,  a;(iiiiist  I'attkuson. 

Ilihl  :  Tliiit  un  iiriiofi.t' ;>()  yfin>  iMiSHcssioii,  tln'  |iiirty  isiint  IiouikI  lu 
lirodiicc  il  lith",  nr  tu  (ill'iT  aiiv  cvidciicc,  tu  slirw  tliat  lit"  licld  niiiiiin 
(liiiiiiiii,  or  ili'  liiiiiiii  lui,  iiiitil  tlic  cuntrary  is  |irip\c(|  liy  llic   l'Iaiiitill'.  (!?) 

'l'iiis  \\HH  ail  actiuii  uf  rcNfiidicatiuii.  liruii(rlit  liv  tlic 
Sciiiiiiaiv  a^faiiist  l'atttTsuii,  torfcuvcr  a  iiiro-  uf  laiid,  wliicli 
liail.  as  it  was  suppuscil,  liccii  ^•iaiit»'<i  l>y  tlic  stij/nrii r  ul"  tlic 
tict'  ut'  licaii|iui-t.  'l'Iif  Sciiiiiiary  uvci-rc»!  tliat  it  was  witliiii 
tlicir  sritiii)ni''u'.  In  aiiswiT,  liuwcvcr,  tu  tin-  actiuii.  tlic 
Dct'i'iiilaiit  (li<l  iiut  set  np  a  titlc,  tiy  cuiiccssiuii,  fruin  tin- 
Sfiiiiiiary,  ur  t'ruiii  tlu-  sci^iiiury  uf  Hcanpurt,  luit  pIcadiMl 
tliirty  ycaiM  [jusscssiuii,  ami  rcstiMl  liis  (Iffciicc  ciitircly  upun 
tliis  cxfcptiuii. 

(1)  Ifolili,"!),,  \s.  /l/n„il,  •_'  IJiiii.,  1077:  I  ll/ail;  '2:U,  •_'."(i  ;  I  WillianiH 
/>'•;/.,  •-'7;< 

(2)  l'rit'tci'cii  ilnliiliituiii  chI,  si  ex  iniitiiu'tu  itlilii  ('<'l('))i'iit<),  a)iii<l  iiiih  actin 
iiiHtitiiatiir.  ati|iii'  in  ista  actinnc  ilamla  v<'l  nc^'amla,  aliml  juris  a)iiiil  nos. 
aiiiiil  fssct  ul>j  ciintiaclns  crat  initus,  utii:is  loci  jus  scrvamlnni  fiuct  V 
l'Acnipluni  :  Krisins  in  Mollanilia  clcliitm- factns  t-x  l'ansa  na'ii'imn  particu- 
latini  vcnilitai'uni,  ninvciiitui'  in  l'iisia  pust.  Iiii'iiniuni.  0|i|i<>nit  prcsciip- 
tionrin  apiul  nus  in  ('jnsniixli  il<>liiliis  it'irptani.  (  'it'ilitor  rcplioit.  in  Hullaiiilia, 
nlii  iiiiitiiK'tus  initns  ciat,  cjnsiniiili  pia'scriptioncni  non  cs.sc  ivccptani  ; 
|)i'oincU'  silii  non  olistaïc  in  liac  oaiisa.  SimI  aliti-r  jnilicatnni  cst.scMic'l  in 
causa  ./util  lili  iiki  Kjiihlt  conlia  (i.  \.  itt-inni  intiT  .lnhiiinn  )n  .hmoHiii, 
sartorcni  piinripis  .Arausiuncnsis.  fontia  \.  I?.  iitriitiin  niili  inniiiinn  j'i  r'xiH 
KiSd.  Kadt'Mi  i-at  ioiK  .  si  i(uis  ilfliitoiuni  in  Kiisia  oonvrniat  ex  insliiniicnto 
(.'oiaiii  Scalànis  in  lloliiindiii  <'('l('lii'at<).  ipiod  ilii,  non  jnii-  <'oiiinnini,  lialxd 
])aratain  cxt-cutioncni,  iil  lit'ic  oain  vim  non  lialiultit,  s<-d  opus  ciit  cansa' 
fo^nitiom-  t't  .si'nti-ntia.  Ratio  lia'c  est,  (piod  pia'sri-iptio  et  c'Xftutio  non 
jH'itini'Ut  ad  valorem  l'ontiactus.si'd  ad  tenipus  l't  niodnniactionis  institucnda'. 
iMia'  piT  se  ipiasi  timt ractuni  si^paratuin(|Ue  negotinin  coustititit,  adiMxpic 
n-i'i'ptuni  fst  optinia  rationc,  ut  in  ordinandis  jmlii'iis,  loci  l'onsuetudo,  n)ii 
agitur,  l'tsi  ilc  negotio  alilii  cfli'lnato.  spcctctur.  nt  docct  Santlius,  ///;.  I.  lit. 
\ll,  dcf.  •'),  ul)i  tradit,  ctiaui  in  cxi-tutionu  si'utcntia'  alihi  iata',  survari  jus 
loci,  in  c|iio  lit  fxccutio.  non  ul)i  ii-s  judicata  l'st.  IIuIxtus,  Jh  roiijfic/u 
/tyiiiii,   lili.  I,  lit.  III,  S  7. 

Astatntrof  limitations  in  a  foi-cigu  country  wInTe  tlie  l'ontract  is  inade, 
lias  lifcn  lifld  to  hi'  no  liai'  in  a  suit  luduglit  on  tlii'  contiact  in  \ew  ^'o|•k. 
A'"''/(  vs.  Tii/i/iir,  I  ( 'aines,  HI'J  ;  /i'»;/.(//(.<  vs.  A'»-</<  c,  .S  Jolins  A'i/;.,  •_'().'<.  The 
/(.!•  /()(■/  is  lii'lil  lo  apply  c)nly  lo  tlie  validity  or  inti't'pictation  of  tlii-  rontiacl, 
tind  not  to  tlie  tinic,  mode  or  u.xtclil  ot'  tlie  rumedy. 

(.S)  V,  art,  •_>24'J  ('.(".  •  " 
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I'kii  Cckiam  :  'l'hc  Dt-fciifliiiit,  l'uttcrson,  Ims  distiiu-tlv 
pruNtMl  u  jiiililic  timi  uiiiiit<Tru|)t<>i|  posHt-ssion  ut'  tli*>  lainl  iii 
i|iit'Htioii.  I»y  liiinsclf  aixl  l>y  lii»  ]tn'<|f('css(»rs,  for  a  fwi'liul 
ixiiiil'i  ml  tliiity  yt-ars  ;  an<l,  iipoii  hucIi  cviilfiict',  in  ail  chmi-s 
tiF  tliis  kiml,  tln'  law,  truiii  tlu'  It'ii^ftli  ol"  tiiiu'  clapsrd, 
prcsuiiu's  that  tlu'  Di-t'cinlaiit  lias  jikhschsi'iI,  "auiiim  «Inniiiii,' 
and  "de  lioriin'  fui,"  uidcss  tlic  i- «iitrary  in  |ii(>vt'<l  Inf  lin' 
l'Iiii iitiff,  and  dues  mit  roijuiii'  the  Défendant  to  ott'cr  prouf. 
iiii  t'itlicr  nï  tlicsc  points,  or  to  prnducc  a  titic  (»f  aiiy  descrip- 
tion. Tilt'  Scniinary  Inné  not  attcmpti-d  to  provr  in  tliis  cas»', 
tliat  l'attfi'son  Ims  licld  thf  land  undcr  any  circiinistanccs 
wldcli  niij^Iit  slii'W  tliat  I lis  possession  was  not  "aiiinio  doniini," 
or  was  •  de  mauvaise  foi,"  and  tlic  action  niust,  tlifi-cforc, 
l'c  disniiss;'d.  (  |  )  (Sfnurfs  lii/i..  p.  I4().) 


INSURANCE.- POUCY.CONTRACT. 

CoilîT  («K  !'l  .     S  HKNrii,  (,)ncl.('c.  20tli  Octobci-,  l.S-2!. 
Sco'IT,  a^'ail     ;   tlu-  C^fKHKC  KllU:  AssiHAXcK  Co.Ml'ANV. 

IIilil  :  Tliat,  |i(ili(i('s  nf  iiisiiriincc  arc  tu  lie  ciiiistnicd  liy  tlicsiiiiic 
riiles  as  (itlier  iiiNtriiii.ciits  ;  tlicrefore,  w  licrc  tliere  is  an  express  war- 
rants', tliere  is  ini  rdiiiii  fur  iiii|iliratinii  of  aiiy  kind.  {'2) 

On  the  -iist  dav  of  Aiimist,  I.S'iO,  tlie  IMaintiti"  insnivd  tlic 
suin  of  C2()()(),  at  tlie  otHce  of  the  (,J|ueliec  Fire  Assurance 
Company,  upon  a  Ikuihc  whicli  lie  inlialtited.  in  Montréal,  and, 
iipoii  tlie  <;oods  and  nierclianili/.e,  fui-nitun-,  plate,  etc.,  wliicli  it 
containe(|,  ail  of  wliicli  were  coiisuiiumI  Ity  the  tiie,  on  the 
lôih  ilay  of  Au^ust.  i!S2l.  while  the  policy  was  in  fnll  foi-ce. 
it  was  pi'oved  that  the  tire  heifan  in  an  a<ljoinin^  house,  and 
spiead  froni  thetice  to  a  woodeii  iiuiltlini;,  on  the  picniis.'s  of 
tlie  l'IaintiH",  froin  wliich  it  \vasconininnicated,tliroue;li  a  door- 
way  of  the  dwellin^  lumse,  irli'irli  xrus  i>iifii,  (lU/iinif/li  if  /mil 
(I  II  irnii  (li)i)i\  to  the  interior  of  the  last  nieiitioiied  editice,  and 
tliat  it  hroke  lait  Itetween  eii^ht  and  nine  ochn-k  in  the  eve- 
niiit;.  In  the  policy  of  insurance,  it  was  stated  "  that  the 
dwelliui'  liiaise  of  the  assured  was  Imilt  of  stone  and  covered 
witli  tin,  ^'ailles  throui;li  the  roof  and  plafond,  iroii  doois  and 
sh.itters,"  and,  for  tiie  |)efenilants,  it  was  contendetl,  that 
the.se  wonls  "  iron  shuttcrs  and  doors"  aniounted  in  law  to  a 
wari-anty,  whicli,  lurordinif  to  the  fact"  ahove  stated,  had  not 
he  'U  ]»erfornie<l. 

(1)  (liiiiiivillui*  Arn'u  ;  Xvvî-l  ni  "ilst  .liily,  \~',i\,  j).  .'iS,').  'j'iii.s  dL'ci.sidii 
wiiH  iiltiiiiieil  iii  u]>i>fiil,  on  tlit-  "idlli  .Itiiiuiiry,  182.'<. 

(2)  V.  urt.  '24mi  '2rû2,  et  '2r)7«  ('.  C. 
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Sew'KI.i.,  Cm.  .J.  :  Thf  nilc,  hs  to  contnu  ts  in  p'iicnvl,  is,  to 
j^ive  l)iii<rim<fc  its  tnii-  cfllVct,  îic'c-(»i'(liii(r  t(>  tlic  iiitt'iitiuii  uf  tlic 
speaker  oi'  writer,  as  infeired  tVoiii  tlie  wliole  expressici  s,  and 
tlu;  nature  of  the  occasicn)  to  wliicli  tliey  are  ap]ilie(l.  (  I  )  And 
policies  ol"  insnranee  ai-e  ti)  lie  ennstinied  liy  the  saine  rnles  as 
other  instruments,  unless  wliei'e,  liy  the  i<n()\vn  usa^^e  nï 
trade,  certain  words  hâve  acMjuired  a  peculiar  sensé,  distinct 
fVoni  tlieir  ordinaiy  îind  pDpular  sensé.  (2)  In  this  case,  the 
descri])ti(»n  of  the  preinises,  which  was  fninishe(l  l»y  the  insu- 
re(|,  is  inserted  in  the  poliey,  and,  ii',  in  ]Miint  ot"  tact,  it  he 
true,  as  it  undoulitedly  is,  that  they  were  "  Imilt  of  stone  and 
covered  with  tin,  had  ^^ahles  thiou^h  the  l'oot"  and  phiFoml, 
iron  dooi-s  and  shutters,"  whether  \ve  consider  thèse  expres- 
sions in  the  poliey  as  a  rri>rrsriit(iti(iit.  oi-  as  a  "  wan'anty," 
is  innnatei'ial.  For,  in  eithei-  installée,  the  exjiress  contraet  of 
the  assnred  lias  lieen  siihshintinlli/  and  strlrtlti  j)erfornied,(;i) 
and,  hein^  an  express  contraet,  there  is  no  l'ooiii  for  implica- 
tion, f',/7)/v'.><,s«/(/  yWr(7  (rs-sa/v /((c/V**//*.  The  doors  and  Win- 
dows liein<;  open  in  tlie  niiddle  of  Au<>ust,  at  lialf-past  ei^dit 
o"elo(d<,  is  iio  proof  of  iieuliucnci'. 

.Indirinent  for  the    IMaintiff.    (Slutni's    liiji.,    p.    14-7,  et    2 

h'rr.  il,'   A.,  p.  7(i.) 


MUR  MITOYEN. 

Coritr  (»i'  KiN(i's  Hkncii.  (.^)ueliec,  ITtli  Api'il,  I.s2"2. 
Latoiciik,  a^'ainst  Koi.LMAX. 

Ili'lil  :  'l'iiiit  iiu  nctinii  Cor  iiioiiey  paid  ;  iiil  adviinced,  niay  lie  uiiiiii- 
taiiii'd,  liy  a  proprietur  dt'  ;i  mur  inituiiiii,  ajiainst  liis  cd-iiniiirieldr,  fur 
liis  prnpnrlioii  oftlie  suiii  expeiided  in  the  rejiairs  ui'tlie  wall,  H'tlielat- 
ter  lias  iiiiplicdly  aciiuiesced  in  the  inal'iini.'  «ifsucii  re|)airs.  (4) 


I  ^j 
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(1)1  Kv.  l'util.,  T)!»,  in  lu.tis. 

('2)  /{ohn-tsimys.  Fniirh,  4  Kiist.  Kt-p. .  l.ll». 

(;i)3Selw.,  \.  I\,  8H1. 

A  vviiiraiity,  like  l'vory  ollier  pari   i)t' llic 


(•ont  imt,  i.s   tu    lie   ciin- 
aiiil    (lues   iiot    liiiiil   tlu* 


Note. 
HtriiL'd  acconK.ij,'  to  tlic  uiiik'istiuiiliii),'  <if  iiicirliaiits 
in.siiit'il  ln'yoïul  tlic  f(ini!in'iiial  iinpoit  cif  tlu'  woiiLs.  'l'Iiii.s  :  tlicic  was  a 
warraiity  that  a  .sliip  .sIidiiM  liavu  '20  ^niiis  ;  aiid  it  app('..''*'d  tliat  slic  lia<l,  in 
tnitli,  '22  ^^uii.i,  l)iit  i>iily  2'>  nicii  ;  wliiili  iiuiiiiuT  is  far  .liioit  of  tlic  nccssary 
coni|)lcnicnt  for  "Jn  j^mis.  It  wa.s  ol)jcitc(l,tliat  tliis  warranty  iiiiplicd  a  conipc- 
tciit  nunilicr  of  ciicn  to  work  "JO  j;inis,  in  ca^i  tlic  .sliip  slioidd  l»c  attaïkcd. 
15ut,  it  wa.silctcriiiincd  tliat  tlic  warranty  dit  iiot  incliidc  any  tliirij,' nul  ncccssa- 
rily  iiii|)licd  in  it.  I.,oril  .\l.\NSKli;i,h  said  :  "  If  a  warranty  l)c  incant  tonii.slcail 
"  it  is  a  fraud.  as  niucli  as  a  falsc  rcprcsciitation.  In  tliis  casti  tlicre  is  no 
"  ^round  lo  iiiipiitc  fraud.  ami  tlicrcfnrc  tlic  l'iaintitl'is  cntitlcd  to  rccovi'r." 
/fi/(li  vs.  liriiii ,  |>.  lî.  Mil,  •_'."(  (Ici).  III.  M.  S.,citcdin  .Marshull.  mi  iiisiiriiiio, 
p.  .'U7.  and  in  l'iiillipso»  liisiiiaiif:<,  p.   PJS, 

(4)   V.  art.  .")2<)(.\  ('. 


hi:  i.A  ri;(t\i\(i;  m:  (.hkiikc 
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'l'Iiis  action  was  toi-  nioiicy  laid  ont  and  cxpcndcd.  Tlic  IMain- 
tiH'and  Dclfiidant  wcii' joint  j)ro|)iit'toi's  ot'  amitr  mifoi/cii, 
party  wall,  ix'twt't'ii  tlit'ir  ivspçctiv»'  dwt'llin^'  liouscs,  in  tlic 
citv  of  (^lU'lx'c,  whioh  riMpiii-fd  icpair.  It  did  not  appcai-  in 
cvidcnct'  tliat  tlic  IMaintitt' liad  takrn  tlic  usual  stcps  of  csta- 
lilisliin<^,  liy  r.r/n'rfs,  tlic  ncccssity  of  tlio  repairs  wliicli  lie  pro- 
poscd  to  inakc,  and  wliicli,  in  fact,  wcrc  ncccssary  :  nor  was 
it  in  évidence  tliat  tlie  J)efendant  liad.at  any  tiiiic,  oKjcitcd  to 
tlieir  liciji^'  iiiade.  It  was  proved,  on  tlie  otiier  liaiid,  tliat  tlie 
J)ct"ciidant  liad  !<nowlcd<.';e  of  tlie  IMaiiitiH's  intention  toicpair, 
heforc  tlic  woik  was  coiiiniciiei'tl.  Tliat  lie  daily  saw  tlie  work, 
dui'in^  its  pro^'ress.  witlioiit  coimnentorproliiliition,  and,  after 
it  was  Hnislicd,  i-cfuscil,  on  dcniand,  to  pay  a  nioiety  of  the 
c\])cnse  wliicli  liad  l>ccii  incniicd,  lait  no  cxjircss  jjroniisc.  on 
tlie  part  of  tlic  Dcfi'ndant,  to  pay  tlie  aiii<aint  of  tliis  nioiety 
was  ])ro\'c<l. 

I'ki{  Cikiam  :  A  eontract  of  mandate  inay  lie  iniplicd,  froiii 
tlic  coiidiK't  and  acts  of  tlic  parties,  witliout  aiiy  express  dé- 
claration of  tlicii'  mutiiMl  intentions,  and,  tlierefore,  accordiii<;' 
to  Mr.  Potliier's  opinion,  "  wlicn,  witli  tlie  knowlcdjjfc,  and,  in 
tlie  sin;lit  of  anotlicr  iiian,  T  jicrfonn,  for  liini,  any  woik  and 
lalnir  wliicli  lie  is  liouiid  to  pciforni,  tlie  law  raiscs, on  liis  part, 
tlic  iihlii/iifii)  ni(iii(/(ifi  confrai'iii,  "  liy  wliicli,  after  tlie  work 
is  tinislied,  lie  niay  lie  conipelled  to  refund  to  iik;  tlu'  suiii  of 
iiioiicy  wliicli,  in  tlic  jirosceution  of  tlic  woi'k,  I  liave  disluirscd 
and  paid  for  liiiii.  (  1  )  Tlie  jiiesent  action  is  siuiply  for  iiioncy 
paid  and  advanccd.aml  wc  s.-c  notliinf,^  to  prcvei;t  tlie  IMaintiti' 
froiii  olitainiiiif  jud^nicnt,  for,  altlioujfli  an  cj'pn'tisc,  to  estu- 
lilisli  tlie  necessity  of  tlic  projioscd  repairs,  is  tlie  usiial  course 
of  proccedin^,  in  sucli  cases  at  tlic  présent,  it  is  ncccssary  oiily, 
in  tliosc  instances  in  wliicli  tlic  pai'ty  J)cfcndant  deiiiands  an 
r.i'j}frt'isi\  or  is,  eitlicr  i^niorant,  or  advei\sc,  to  any  l'cpair.  {'!) 

.IndniMcnt  for  tlie  Tlaintitl'.  (.SV /«<//•/ .s'  //<'/<.,  p.  l.")!.  et  1  Rir. 
,1,'  A.,  p.  207.) 
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INSURANCE.-POUCY.-CONDinON.-EXPERTISSE. 

ConiT  >»!••  AiM'EALs,  Quf'lK'c,  2()tli  Jnimary,  \H2'.i. 

On  ujipcal  fi'iiiii  Montréal. 

John  Scorr  ami  othcrs,  Appcllants,  ami  tlif  PiKKVix  Assu- 
ra nck  Co.MI'WV,  lli;Hp(»ii(l(;ilts. 

Ifil'l  :  Tliat  uii(l(>r  tlio  cliuiso,  or  rniiditinii,  in  ixdicifs  df  iiisiiriincc, 
tliiit,  in  case  iil'i.ny  dispiitc,  lictwci'ii  tlic  inirtics,  it  sliall  1»'  ri'H'rri'il  tu 
arl>itratinii,  tlic  ((lurts  arc  imt  «msti'il  of  tlii'ir  jiirisdictinii,  iinr  caii  tlicy 
('()iii|)('l  llic  parties  tu  siihiiiit  ti>  a  r(.'t('n'iicc,  in  t  lit'  |iriij.'r('ss  oCt  lie  suit.  (  1  ) 

'l'iiis  ajJjM'al  arosc  ont  ot"  an  intcrlocntoiy  ortk'i- of'tlic  ("onrt 
of  Kin^'s  l^cncli,  at  Montréal,  in  an  action  of  covcnaiit,  npon  a 
policy  of  insiu'ancc,  hy  wliicli  tliat  court  assnuicd  tlic  powcr 
of  c()nipcllin^'  tlic  parties  to  sulunit  tlic  niattci's  in  contcst 
bctwccn  tlicm  to  arhitration,  tlici-chy  cnf'orcin^  tlic  spccitic 
éxecution  of  a  clause  or  condition  in  tlie  ])olicv  of  i nmi ra iicf, 
in  tlic  followine-  tenus  :  "  In  case  any  ilitierence  or  «lisputc 
"  sliall  arise  lietwccn  tlic  assureil  ami  tlie  coiupany,  toucliin^' 
"  any  loss  or  (Jainan^f,  snch  difterence  niay  lie  snlnnitted  to  tlie 
"  jutl^niient  and  <letcriiiiiiation  of  arliitratoi-s  iiidiH"ercntly  clio- 
"  seii,  whoscaward  in  writin^f  sliall  lie  conclusive  ai.  1  liindin^' 
"  to  ail  parties. 

BlciiAXAN,  for  thc  Appcllants  : 

In  tlircc  distinct  points  of  view,  it  would  appcar  tliat  the 
court  Ih'Iow  liad  acted  uii\varrantal)lv,  in  rcfcrrin<'  tlie  mat- 
ters  in  issue  bctwccn  tlic  parties  to  arbitrators  :  I.  tliat,  con- 
sidci-iniT  tlii^  terms  in  wliicli  tlie  condition  was  couclie<|,  it  aji- 
])eared,  e\idently,  to  liave  lieeii  tlie  intention  of  tlie  pai'tics 
tliat  tlie  sultiiii.ssion  to  arbitration  sliould  be  dépendent  on  tlie 
frec  will  of  tlie  ])artics,  but  if  tlie  jiarties  did  siibniit,  tliat  tlie 
award  to  be  iiiatle  should  be  oblitrutoiy  :  2.  tliat,  cveii  a  sub- 
mission  to  arbitration  is  a  l'cvocabK»  instrument,  and  is  assi- 
niilated  to  a  jniwcr  of  attorncy  :  (2)  a  fortiori,  an  a^ivcnient 
to  subiiiit  caniiot  bind  iri'cvocably.  And  a  jiarty  refusiii^r  stiirc 
foiiij iront  isso  {'tm\i\  be  maile  liable  only  to  a  jieiiîilty  a^reed 
upon,  or  to  asscssed  damajTcs.  In  accordance  witli  whicli  is  tlie 
principle  of  tlie  Freiicli  law  <lcclariii<;'  tliat  tlie  coni'ts  cannot 
dccrec  a  spécifie  performance,  iiciiio  pofi'nt  coi/i  /n'Ofisf'  n<l 
farfiim  ;  (8)  8.  tliat  tlie  Kinj^j  cannot,  by  an  a<frecnient  bct- 
wccn any  two  or  more  of  liis  subjects,  bc  divcstcd  of  liis  ))re- 

(1)  V.  art.  984,  !tH9  fl  9!K»  ('.  V.,  vi  .'Ul  V.  V.  ( '. 

(2)  Vignior's  case,  8  C'o.  Rep. ,  l(i.'{. 

(3)  Pothier,  OU.,  n"  157. 
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l'iiffiitivc  uf  juilicial  suj)r<'iii!\('y,  tlic  cxt-i'cist'  dt'  wliicli  lie  lias 
ili-li-^fatcfl  to  liis  ('((urts  df^justic*'.  'l'Iiat  tliost-  cimits  liavc  ac- 
(•(ii(liii<rlv  filwavs  li('l<l  tliat  a  iiicrc  a<:rt'('iii('iit  <.f  pci'sons  to 
siiliiiiit  iiiattt'i's  iii  (lis))ntt'  lictwccii  tliciii  to  ai-làtratioii  cainxit 
oUst  tln'  courts  ol'  tlu'ir  jurisdictioii,  nor  dt-privc  tlif  coiitiac- 
tiii<r  i)ai'tit's  of  tlicir  t'iji'lit  of  rt-soitiiiir  to  tlu'  i-oval  trilniiials, 
l'or  tlif  adjustnu'ut  ot"  tln'ir  controvcrsics.  (  I  )  A  docti'iin'  t'avo- 
n'<l  liy  tliis  c'ouit  in  J'tisfnir  d'  Mi'zirrcs,  (2)  and  \>y  tlio 
Court  of  Kin^'s  B^'hcIi,  at  (^)nt'l)cc,  in  Rnvrii  vs.  j]fi(ytillii iii.('.i) 

Fl.K'l'cilKK.on  tlic  sanic  sidf,  rct'i'rrfd  to  tlif  Roman  law,  as 
aiiii'iidfil  hy  Justin ia ii.  \iy  thf  comnion  law,  no  nian  in  Kn- 
^dand  is  IiouikI  to  .sulaiiit  to  any  ti'ii)Unal  lait  thf  Kin^^'s 
courts  :  ami,  consciiucntly,  a  Icffislativc  ]iro\  ision  was  tliou<^b.t 
Mi'Ct'ssaiy  to  cnahlt'  tli»-  courts  to  cnt'orcc  a  sulmiission  to  ar- 
liitrators,  undcr  a  rulr  ol'  rcfcivncc,  stat.  10  and  I  !..  W'ill.  III, 
and  tins  statute  lias  hecn  construod  strictly,  (+) 

T.  (îrcv.  tor  tlic  Hcs|)ondcnts,  contcndcd,  I.  'l'Iiat  tlic  laws 
of  Canada  nnist  l)c  rcsort.'d  t(»  in  this  case.  'l'Iiat  tlcrc  is  no 
similitmlc  hctwt^en  thc  covcnant  in  question,  and  a  ])o\vcr  ol" 
attorncy.  Tlic  inaxiin  ii")ii()  po/isf  mi/l  prif-istî  ml  j'inliiui  is 
iiiisapplicf],  foi-  /\>////V'r  (5)  l'cstricts  it  to  cases  in  wliicli  tlic 
Personal  act  of  thc  covenantor  is  stijiulatcd.  As  to  the  clause 
licinif  in  thc  potcntial  luood,  thc  coui't  was  hound  to  ^ivc 
ctlcct  to  thc  clause.  In  Iccral  ))!irlancc,  thc  words  mi(/hf  ami 
iiiiii/  werc  e(|uivalcnt  to  slntU.  Thc  covcnant  is  not  conti'ary 
to  thc  law  of  Cy  luada.  Thc  contract  of  iiisurance  is  pcculiarly 
iiiviolalilc,  ami  th"  clausi-  which  it  coiitiins  is  not  rrpuoiiant 
to  thc  law  of  C^inada  lud'orc  thc  com|Uest.  (<!)  It  was  an  ordi- 
nary  clause  in  that  contract,  and  onc  always  enforced  hy  thc 
Cl. urts  in  France.  (7)  The  powei's  and  juris diction  of  th"  C  )iirt 
of  Kin<f's  Heiicli  werc  cstahlished  liy  the  statute,  ;Uth  (!eo. 
111,  §  S,  and  include  tho.sc  of  the  supei-i<ir  council  which  werc 
reifulatcd  hy  l'il'ttxt't  orilmniu iircs,  •>.  That  thc  otHcc  of  arlii- 
trators  in  this  case  was  likc  that  of  r.ritcfts.  {H)  Thc  court, 
therefore,  was  not  despoiled  of  their  conni/.ancc  of  thc  c.iusc, 
liavin^r  still  power  to  aniiul  thr  awaid.  An  ess^ntial  différence 


"'. .    'fi 


l   M 


(1)  •_'  MiilsIiiiU,  on  lii.i.  //.,()7!l;   Ki/I  \s.   l/o/Zisf,  r,  I   Wils. .  1-J!»  ;  Tli«iiii>s<„i 
vs.  Cfianiorh-,  8  T.  11. 

(•_')   Ih'tPiiniiuMl  .Tiily,  lSI;s. 

(Itl   Di'tcrniim  il  in  Kcliiuaiy,  |S|!1. 

Ip  ./riiliiis  v,H.   Lrii-,  S  T.   K..  ,^7. 

(.">)  ('ont lut  cK'  vt'iitr,  11'  47'.l. 

i<)|  ,*{  INitllier,  Ax'<iirniirr\  il"  lît7. 

'7)  Ordoii.   ilo   la   .Marine,   '2   N'alin   44  ."i,   .ul.    7<l,  ]>.    l.">4;    Cniifi  rcmi'   de 
rOl'd.  (le  la  Marine,  ctt'.,  p.  'J.'il. 

(S)  Nduv.  Di'ii.,  /•«  y/)r)iu'l>j traite,  '2.'}!(, 
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cxistcil  liftwcrii  tilis  case  jukI  tliosc  citcfl  liv   tlir  couiiscl    for 

thr   Appcllflllts.   In    'riiiiiii  iisnn  \s.  dm  l'iliii-k,  tlic  iiUcstiiill  tllrl-r 

t(»  lie  n-Ft'irt'il  was  tlif  cinistnictioii  oF  a  chaitiT  partv.  1  lu- 
saiii",  iii  4,  Hroirii,  As  t<i  A'/'/  \'  /fnU islrr,  it  was  iiot  apjtli- 
<.'al>K',  ni)  |ilt'a  liavinn-  lircii  iii-ulc  scttiii^f  torth  tlii'  t'ovciiaiit. 

A.  Sti'aut, />/o  ii-<i/"iii  :  'l'Ii:'  Ai)in'llaiit'H  counscl  liad  ar<fUt'(l 
as  if  tli  ■  i-mvt  lii'l  divcstcil  itsrlF  ol"  jurisilictiDn.sucli  wasnctt 
tln'  i-asi'.  It'  tlif  Drt'ciidant  liad  askcil  tlic  conit  tu  «lisiiiiss  tin- 
action,  tlu'  Kn<^liHli  casi's  nii^lit  liavf  Itcen  a)t|ilicalilc.  Tlic  ar- 
Mtrators  dcrivi^  ail  tlicir  autliority  froni  tlir  court,  and  tlir 
control  of  tlic  coui't  is  cxidcnt  tlifouiili  tlic  wliolc  coursr  ot" 
|tr()cccdi !!<;;.  .]fiii/  is  considen-d  c(|ui\alcnt  to  slmU ,  as  "  sliall 
or  niay  lie  lawt'nl  '  in  acts  ot"  )iarliaiiicnt,  otlici'wisc  tlic  clause 
would  lie  nu<iatoi-y,  Hesides,  ail  a^^fccnients  nnist  lie  compul- 
.sory.  .Suhnii.ssion  to  a\vai-(ls  liave  always  lieeii  t'avdrcd  Ky  tlie 
législature,  in  Fi'ancc  and  in  Kiiirlan»!,  a)id  it  is  ditHcult  to 
account  loi'  tlic  pcftinacity  ot'  tlic  courts  in  opposiii^-  tlie  dc- 
siy;ns  of  tlie  Ici^islators.  'l'Iiis  case  is  not  ^-overneil  hy  tlie  law 
of  lvi,da:id,  Itiit,  c.)nccilin<;  tlic  contrary,  in  ail  cases,  in  Kn- 
e'Ian  1,  tlie  (|U"stion  ar.isc  u])on  tlie  covcnant  li'in^  pleadcil  in 
liai-  of  tlie  a"tioii.  As  r.'spects  th  '  law  on  tlic  sulije  -t,  in 
France,  tlic  onlinaii;','  <l  ■  ht  uriri in'  is  only  dcclaratuy  of  tic 
c  >,inn  i;i  law  licforc  t!i  it  |) 'l'io  1.  (I  )  lu  tlic  Frelirli  courts,  tlie 
Jud<fcs  11 id  fi'c^,  an  1,  c :)ns!'i|uently,  Ice-islative  interférence 
was  i.u' 'cssary  to  c  iiiipcl  tliciii  to  seiid  ]):ii-ties  to  ai'liitratioii. 
But,  licrc,  as  ttie  ciui't  rcccivc  no  fecs,  tliey  can  liave  no  inte- 
rest  in  jirevciitiny;  références, 

(Skwkm,,  Cil.  .1  :  WliMi  a,  pirty  rcfusi-s  to  naine  an  arliitra- 
tor,  wheiice  liave  tlic  courts  derivcd  a  powcr  to  noiiiinatc. 
instead  of  tlie  jiarty  ri'fusin<;  ;■  ) 

Tiie  rule  iii'iiin  jinli'nl  co//  pfii'ixi'  ml  fiirf  ii  tu  cailliot  lie  ap- 
plieil.  In  Hneland.  no  spécifie  perforiiiaiice  of  a  contract  of 
sale  can  lie  decreed.  lait  tlic  cliancery  can  say  tliat  their  jud- 
e-iiient  sliall  lie  c(pii\  aient,  so  licre.  an  eiieani'iiient  to  rcfer  to 
arliitratioiis.  No  nian  can  set  U[)  liis  own  wron^.  CoNcnaiitto 
sulitnit  implies  evcrv  tluntif  aeccssarv  and  lu'ces.sai'V  to  acconi- 
jtlisli  tlic  intentions  of  tlic  party.  A  nian  askino-  relief  will  liave 
relief,  accordine-  to  liis  coveiiant.  But  tlic  contract  of  assurance 
stands  sinn;ular,  and  is  not  likc  contracts  jii rix  (/t'iitiuiii,  but 
eiitircly  arisiii^  outof  municipal,  ai'liitrury,  and  positi\c  law, 
and  tlie  a^^n'cciiient  ot  tliepartics.  In  sucli  a  contract, a  déviation, 
in  oiie  part  ici  1  la  r,  destioys  tlie  wliole.  { 'on  tracts^' ;//'/'. s  jciifinn) 


(\)  1  rij:cini,  '.Mr.  :  1  .Iciiisse,  Oi.l.  .if  111(17,  tit.  .\IV,  art.  7  ;  R<''p.  clo  .lur.  rcrh; 
,iiliitiii<,a',  ."i.'i.'J.  M"  .'t  :  l'olli.,  l'nii.  rie.,  cji.  iv,  p.  II.  iirt.  '2;  Dii.t.  de  Royi-r, 
((/■/.  urliitiago  foie'c,  p.   KiS,  17(1  ;    -  \'iiliii,  Onl.  di  lu  Marim,  l."i4. 
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iirc  carrit'd  iiito  l'ff'fot  j>e)'  n-ifii  ijxtllfus,  iii  assufiuicc,  no  siich 
fXccutioii  is  ust'd,  Hiitl  s|)fcitic  pcrl'oi'maiici'  inust  lit'  luid. 

SkwkI-L,  t'n.  .1.  :  Tlif  laws  of  Kiiifluiid  uiid  of  Ki-niict'  cdi-- 
i(s]Hnid  un  tln'  (int'Htioti.  'IMu'  cuiirt  is  oF  ojiiiiiuii  timt  tlicrt' 
luis  lii'cti  an  nssuiiii)tii)ii  uf  MUtlioritv  Itv  tlic  cdurt  Ih-Iow. 
('(turts  ot  justict',  in  dt'cidinj^f  (|Ut'sti()ns,  iimst  dnivc  tlicii' 
iiuthority  frnin  tlii-  law,  or  t'iom  tlic  i-Diisciit  (tl'  tht-  par- 
ties. In  this  case,  tlici'i'  is  no  sucli  dt'i'ivatioii  ni"  autlidi'ity 
tl)  tlic  {•(tint  lit'litw,  and,  du  tliat  |)rinci|ili',  tlu-ir  jud^nicnt  is 
ic\  ci'sccl.  Tlir  Word  uni)/  js  distinct  IVoni  s/kiH,  thc  une 
ini])crati\  t',  and  tlic  otlicr  juTniissivc.  Woi-ds  ot"  conniion 
parlaiiff  arc  not  to  l>c  constrncd  as  Icoal  pjirascolooy.  Tlic 
courts,  in  siudi  case,  intci'prct  laiipia^c  as  any  coninion  |icrson 
would  do,  witli  l'cjation  to  Icn-aj  acct'|)tation.  No  spécifie 
|)i'i  t'orniance  ol'  a  contract  caii  l)e  conipelled.  (  I  )  How  eoiild  a 
court  ot"  (Mpiit.alije  jnrisdictioii  liave  conipelled  sjieeitic 
pei  roiinance  i*  It  proceeds  liy  inipi'isonnieiit  to  coinpel  per- 
i'oniiance.  (2)  'l'Ile  court  did  not  so  jtroceed  in  tliis  cn.se.  It 
did  not  proceed  to  coinpel  tlie  party  to  iianii-,  lait  ussunied 
tlie  power  ot'  iioiniimtin^  in  liis  stead  :  and  can  tliis  he  callecl 
a  spécifie  j/i-rfoniiance.  wliere  tlie  ci>nrt,  iiistead  ol'  oIiliniii<r 
tlie  parties  to  naine,  lias  takeii  upoii  itself  to  do  .so  !  In 
clianceiT,  tlie  court  e.vtends  tlie  contract  Iteyond  tlie  anice- 
iiieiit  ol"  tlie  parties.  Jordan  \s.  »SVnr/'/'y*.s',  (.'{)  and  Tuffcrsi'll 
\s.  (Ironfc  (4)  are  cases  perl'ectly  l)arallel  to  tlie  jire.seiit.  and 
tliey  are  siipported  liy  tlie  law  ot'  Fiance,  (ô)  Suliiiiission 
luust  lie  always  voliintary.  ((i)  Nolioily  Imt  tlie  pai'ties  can 
iiaiiie  (ii'liilrcK,  (7)  ami  it  is  tlie  duty  ot'  tlie  courts  to  retaiii 
tlie  adiiiiiiistr.ation  ol'  tlie  laws,  (S)  .so  tliat  tliere  is  a  jierfect 
aiioloo-y  lietweeii  tlie  law  ot'  Kii^dand  and  tli  ■  law  ol'  France. 
It  iiiinlit  liave  lieeli  a  (jUesti<in  wlietlier  tliis  case  slionld  not 
lie  e()veni(.d  liy  tlie  law  ot'  Kiiwlaiid. 

.hiile-nient  reversed.  (Sfititrf's  Hi /i..  p.  l.')2.) 

'l'Ile  case  was  taUeii  to  tlie  l'ri\  y  ( 'ouiicil .  aiid.  lieicai'ter, 
l'ollows  tlieir  juii^'llieilt. 


<"'. 


(Il  l'.iih.,  Ol,/..  \:û. 

cil  »  lîro..  Cil.  477. 

i:{)  4  lîio.  (11.,  477. 

i4i  -2  n.  iV  I'.,  i:ti. 

("il  l>ic.  ili'  l)i-.,  iiihi/ri  ■•:,  ('ii:iriiiiil;i.s  ;  \UiUnn,  aihl/n  ,  ii"  ."."t  ;  I   lliiii  y.s.  4.'l!l. 

((il  (iiiy  l'ii|K'.  (,,iiis\  IN."). 

(7l  Xiiuv.    Dell.,  Cl  ;■'<((  II)  ii|)i()iiii.-i.  Il"  •_>  ;  ('|iarimiln,s.  Ii\.    |  \'  ;   l,;uci|liln',  runi- 
/'■•iillli.y.  Il"  I. 

(N)  l'iKS.  iiii  1  l'ull,   |:{|  ;  Sir.if  vs.   A'/;//'//,  fi  Vfs.  juii..  ,SI7. 
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APPEAL.-  \SSnRANC5.-C0NDITI0N. 

l'iuvv  C'oiNcii- or  His  Ma.ikstv,  London,  18tli  May,  IH2!). 
John  S('( »rr,  iiii'l  iiiiotlicr,  A|»|) -liants,  aii.l  tin-  I'ikkvix  As- 

SIKANTK    {'(t.Ml'ANV,   licspoiiilfllts. 

//(/'/  ;  Tliat  tlic  ("diirt  df  A|i])i'iils  iiuiy  licaraii  idijcctiiui  iiut  ar^iK'fl  iii 
tlic  cdurt  (if  ()ri^:illal  jiiris  lictinii.  IC  a  riiiKlitinii  rrCcrrcil  to,  i;i  a  [mlicy 
nC  iiistiraiicc  a^raiiist  lire,  rciiiiircs,  in  tlic  t'vi'iit  nf  Icss,  ainl  licfurf  pay- 
Miciit  tlirrt'nC,  a  ciTtilicati- lu  1»'  |irucnrc  1,  uiidiT  tlic  liaïul  nt'a  iiiasiiH- 
tratc  iir  swurii  iicitary  ni'  (lu-  rit  y  nr  district,  iiii|Mirt  ii>;_'  t  liât  t  iicy  arc  ac- 
(jiiaititcd  witli  t  lie  cliaract'T  aiiil  circiiiiistaiiccs  nf  tlic  pcrsipiis  iiiMircd, 
aiid  dn  kiinw,  (ir  vcrily  hidicvc,  tliat  tlicy  liavc  rcally  and,  l>y  niistur- 
tiiiic,  witliiiiit  Craiid,  siistaiiic  l,  l>y  tire,  Iohs  aiul  dama^ic,  tu  tlu-  aiinnint 
tlicrciii  iiicMtiiiiicd,  siicli  ccrliticat  •  is  a  cmiditiini  |ircccdciit  ti  a  rcco- 
\cry  ol'any  joss,  a;:aiiist  tlic  iiisurcrs,  mi  tlu?  imiicy.  And,  if  a  ccrtiticatc 
lie  procnrcil,  in  \vlii<di  a  kniiwlcil^rc  and  l)cli('f,  as  in  tlic  animnit  of  luss, 
is  (ihiittcd,  it  will  lie  iiisiitlicient. 

'I'li«'  Vici:-("HA\(i;iJ,oi{:  'riicif  LonlsliipK  will  iiot  tiouMc  thc 
coutist'l  For  tlic  Kt'S|i(iii(lfiit.s  in  tliis  cause,  'l'hcic  a|i|ieaf.s  only 
1(1  lu-,  in  l'act,  two  (|n('stioiis  ;  and  thc  tifs^  (|nfsti(>n  tliat  lias 
bei'ii  niaile  is,whetli('r  it  was  c«)in|H't»'nt  totlic  C'oiU'tof  Appcals 
ni'  Lowcf  Canaila  to  liear  an  ulijcction  wliidi  was  imt  ar<,nieil 
in  tlie  coiift  (if  oi'ii,nnal  jtif'.sdiction.  Now,  takin<i;  it  Inr  i^ranted, 
tlic  (»lijc('ti(in  was  not  aff^ticd  in  tlic  ('(Hii't  licluw,  tlicrc  is  no 
nilc  ot'  law  wliicli  |ii'<'\cnts  a  jici'sun  a])]icalinn'  IVnni  af<4;uiiic; 
a  (incstinn  wliicli  was  ncvcr  af^ticd  in  tlic  c(inrt  lichiw.  It  is 
tlic  constant  |ii'actict'  of  thc  coui't  aliovc,  tlioiic'h  tlicy  oi'tcn  do 
icinsc  to  licai-  ain^iiint'iits  tliat  wciv  not  ar^iied  in  thc  court 
liclow  ;  atid  it  is  olisiTvahK'  tliat  thc  vciy  cas  •  wliicli  liasliccn 
lifoiic-ht  into  discussion,  f'nrnishcs  an  instance  <if  thc  i"i<(lit  ol' 
thc  parties  to  nsc  lici'orc  thc  Court  ol'  Appcalsarifuiiicnts  which 
wcrc  not  uscd  in  thc  court  licIow:  for,  in  thc  case  of  Wooil  vs. 
U'o/w/f //,  (  I  )  lord  I\('iii/(iii  coiiiiiicnccs  his  juiltriiK-nt,  havinc; 
rcfcrrcd  to  thc  point  of  a  rentre  de  iiora,  in  tlicsc  words  ; 
"  Thc  second  jioi'it  rcspcctin<,' thc  ren'ire  île  niirii  is  now  for 
thc  Hrst  tinic  startcd,  no  notice  havin^'  liccn  tak(;n  of  itonthc 
tirst  arfftnnent  hcic,  or  on  thc  motion  to  arrcst  tlu;  judt^inent, 
in  thc  Tourt  of  Coiiinioii  IMeas  ;  if  thcrc  appeared  to  lie  iiiiy 
^rounii  loi'  it,  we  wonld  désire  to  hâve  thc  case  further  inves- 
tif^atcd,  "  and  so  on. 

'IMien  with  respect  to  thc  jirincipal  (|tiestion,  it  ajipenrs  to 
'riu'ir  Lordships,  this  case  is  i;-ovei-ned  liy  thc  case  of  (Hillni m  \s. 
Iieifirke,;uu\  Woixl  vs.  \\'<)rsle>/.(  \  )  'l'Iie  only  différence  lietwccn 
thc  two  cases  is  this,  tilut  l»y  thc  ccrtiticatc  in  thc  pivsont  case, 
thc  iiartics  ccrtifvinc-  wcrc  to  certif\'    to   their  kiiowlcdcc  oy 

(I)  •_'  H.  IMai'k,  H.,  rûi  aiid  .'.77,  iiiiiotu. 
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Iiflict',  tlifit  a  loss  lifnl  lit't'ii  sustîiiin'il  tu  tlic  ainoiiiit  tlifi-fiii 
iiitiitioiifil,  iiiaiiit'fstiv  iiiiplviiii:'  tliat  finir  (••'ititicatt'  itsclf  was 
a  ccrtiticatt'  of  thc  ainoiiiit  *>ï  tlif  loss  aL-conlin^  to  tlic  kiiow- 
Ifil^c  iiml  liflicf  oF  tlif  certifier.  Nuw,  hcic,  im  aiiiount  wliat- 
rwv  is  statfil,  ami  it  is  of  as  iiiucli  iiii|i(irtaiicc  tu  tlic  cuiupa- 
nv  t<>  liavc  tlif  kiKtw  lc(|uf  ami  iiclifi",  ami  •'■«•ttiiuf  ix-rsuiis 
|il(Mlu-t.(|  to  tln'  aiiiouiit  (>r  tlif  loss,  as  it  is  of  iniportancr  to 
tlifiii  to  liavc  jH'i'soiis  f,n\  iii^r  that  ])lf(|Kf  as  t<>  tlic  cliaractri' 
oF  tlic  parties  ;  ami  tlic  priiici|)li'.  thrri't'orc.  of  tlicsc  two  rases, 
appcais  i:>  Tlieir  I^onlsliips  so  coiupletely  to  <^ovei-ii  tlie  ]»resent 
case,  tliat  tliey  tliilik  tlie  jmleiuelit  lielow  iiiustl)e  atHniie<l.  It 
is  ol,s:'rvalile,  froiii  tlie  juilnim-iit.  iii  Old/niin  \  s.  liciriclc,  tliat 
it  was  a  ease  wliere  the  objection  to  tlie  certiHcate  aplieaied 
U]ioii  tlie  face  of  tlie  déclaration,  ami  tlie  Defemlaiits  lielow  iiot 
liaviiij;'  takt'ii  acUaiitaee  of  tlie  condition  precedt'iit,  tlie  l'iaiii- 
titr  liad  l'ecovered  a  veidict.  an  application  was  niade  to  tlie 
court  to  .set  asii le  tlie  \erdict:and  lord  Loinj/iliorniiti/i  .saiil  : 
"  'riKaiph  I  am  satistied  tlie  verdict  was  liidit.  tliat  tlie  tiie 
was  accidentai,  and  tliat  tlic  cei-titicate  could  not  lia\e  lieeii 
procured,  liecaij.se  tlie  lianknipt  liad  not  sustaine(l  ail  tlie  lo.ss 
lie  clailiie(l  ;  yet  tlie  ride  of  iiitendnient  after  vei-dict  caniiot 
lie  applieil  wliere  tliei'e  is  an  alisolute  defect  of  title,  as  tliei'e 
is  in  tliis  case."  In  tliis  ca.se  'i'Iieir  Lonlsliips  tliink  tliere  was 
an  alisolute  defect  of  title.  of  wliicli  advaiitaec  niay  l>e  takeii 
in  tlie  way  it  lias  lieeii,  li_\'  areuine-  tlie  olijectioii  in  tlie  pro- 
\iiicial  Court  of  Appeals  for  tlie  Hrst  tiine,  and  tlierefore  tlie 
judeliiellt  of  tlie  Ciiurt  lielow  iiiust  l>e  atHniied. 

Mr.  i>l{or(;ii.\.M  :  ^'oui'  Loi-dsliips  atlinii  tlie  jud^^'iiieiit  witli 
t'osts  :" 

'Plie  Vl(K-('ll.\.\<'KI,l,<»U  :      ^'es  ;  I   intend  to  uive  costs. 

{Sfiuirf'.'<  Urp..  p.  :î.")4.) 


JURISDICTION.-VICE-ADMIRALTY. 

Coll!'!'  ()|-  \'|(  i;-AliMlli.\l.'l^ .  (Juel'ec,  2(itli  -huic,  lS2.'i. 
Iliiw  Mil),  an'ainst  the  shi])  Camii.Hs. 


Ihl'l  :  'l'iiiit  llie  Ciiiirt  nf  \'ice-.\WiiiirMll  v  cveici-es  jiiri.'^ilictii'ii  in  the 
ciisc  iif  a  vcssi'l  iiijiircil  liy  cnlli.'^idii  in  ihe  ri\er  St.  l.iiw  reiic  e,  iiear  tl.e 
city  iif  <iiu'!u'c.  (1 1 

Kf.iîK,  J.  :  Tliis  is  a  suit  ln-ouidit  liv  tlie  niaster  and  ownei- 
l'f  the  .scow  HdZtird  ae-ainst  the  sliip  Ctt  m  ill iis,  and  the 
Liliellant  coniplains  of  an  injui-y  donc  to  the  Ihizanl,  on  tlie 
river  St.  Lawrence,  iiear  the  city  of  (^)neliec.  hy   the  ]ieople  of 

II)   V.  art.  "iXC.  1'.  ('. 
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thc  sliip  Ciiiiulliis,  wlio  wljcMi  sli((  wiis  uikUt  a  prcss  of  sail,  so 
carcleMsly  navi^att'd  lier,  that  shc  ran  acnws  tlie  1k)Vvs  of  thti 
Hiizoril,  wliiTchv  slic  sustaim'<l  (lainaf^c  to  tlie  aiiionnt  ot" 
X2(M).  Tt»  tliis  lil»t'l,  a  «Icclinatoiy  exception  lias  lieen  jtlcadiMl, 
in  which  it  is  aveiTe»!  that  thc  locu»  in  qiK»  of  thi'  piTtciKlcil 
iniinv  is  withiii  tlic  liudv  of  i\w  ('ouiitv  of  (Jnclitîc,  ami  solclv 
('oirnizal)le  hy  thc  Coiii't  of  Kin^s  Hmifli  for  for  tlic  district  ot" 
Qufliec. 

Tlic  case  of  tlu'  sliip  7V/o,  in  which,  sonic  ycars  a^o,  a  pro- 
hihitioii  issut'd  to  tliis  court,  uixlcr  cii'cunistanccs  siniihir  t(» 
thc  pii'scnt,  (  I  )  lias  iiiduccfl  Mr.  «loncs,  thc  clainiant,  to  con- 
sidcr  that  thc  question  of  jurisdiction,  ovcr  thc  river  St.  Law- 
rciK'c,  lias  liceii  ]»ut  to  rcst.  But  no  appcal  was  institntcd  in 
that  case,  tior  was,  cvcn,  thc  A<lniiralty  hcai'd,  at  ail,  in  supjxirt 
of  its  jurisdiction,  and,  \udcss  a  (jUcstion  of  such  grcat  inipoi-- 
tancc,  liy  which  an  cxtcnt  of  four  hundrcd  and  sixty  miles  of 
sca  is  transFciTcd  from  thc  Adniiralty  to  thc  c(aii-ts  of  coinnion 
law,  l»y  thc  dccision  of  a  ti'iliunal  in  thc  last  rcsoi't,  I  cannot 
admit  that  thc  ([ucstion  can  hi'  sctticd.  It  is  only  hcforc  thc 
Hi<fh  Court  t)f  Adniiralty,  or  hcforc  His  Majcsty  in  council, 
whci-c  thc  matt   r  can  propcrly  and  tinally  hc  dt;cidcd. 

Durin;;  thc  timc  of  thc  Frcnch,  a  Cmirt  of  Admii-alty  wa,s 
estahlishcd  at  Quchcc,  vcstcd  with  jiowcrs  moi'o  cxtcnsivc 
than  that  of  thc  CJcant  of  V'ici'-Admiraltv,  and,  in  a  maritime 
sensé,  thc  river  St.  Lawrence  was  thcn  considcrcd  as  pai't  of 
thc  (ilfnia  iiKiri',  for  thc  Ovdoiiiuiiiccs  iJc  lu  Marine  thus 
({(îHnc  wliat  sliall  hc  considcrcd  as  tlie  sca,  "  sera  réputé  hord 
et  rivao;e  de  la  mer,  tout  ce  (ju'elle  couvre  et  découvre,  pendant 
les  nouvelles  et  pleines  lunes,  et  jusque  »ai  le  p-and  Hot  de 
mars  .se  peut  étcndri-,  sur  les  j^nèves."  The  maritime  parts  of 
Nctr  Fnnwe,  pcrhaps,  extended  furthcr  than  are  now  daimed 
by  tliis  court,  sittiii^  under  an  Kn^disli  adniiralty  comnii.ssion, 
for,  hy  it,  thc  jurisdiction  of  thc  Court  of  Vice- Adniiralty 
extends  to  a  cognizance  of  "  every  niattcr,  cau.se  or  tliiii^^ 
"  husincss,  oi-  injury  whatHocvcr,  donc  or  to  lie  doiu",  as  well, 
"  in,  upon,  or  liy  thc  .sea,  or  pulilic  streanis,  frcsh  watcrs,  ports, 
"  rivcrs,  creeks  and  places  ov^jrflowed  whatsoever,  witliin  thc 
"  eliliing  and  flowin^r  of  the  sea,  or  high  water  mark,  as,  upon 
"  anv  of  thc  shores  oi-  lianks  ailioininij  to  thcm."  Thèse  arc 
the  woi'ds  of  the  commission  gi-antcd  hy  the  Higli  Court  of 
Ahiiiralty  to  the  judgc  of  the  Coui-t  of  \'ice-Adniiralty,  in  thc 
year  I7(i'S,  soon  after  thc  estai ilishmcnt  of  the  civil  govei'ii- 
mcnt,  in  tlu*  thcn  province  of  Quchec,  and,  such  are  the  tenus 
of  the  sanie  comniission,  nranted  so  late  as  the  year  1797,  to 
ific  présent  judge  :  so  that  it  may  lie  asked  hy  what  ordinaiicc 

(1)  Ccll*!  c'iiuse  cht  lappKrti'e  ;i  la  juige  1 1")  ili'  eu  viiliiinc. 
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itr  stntutf,  Hritisli   or  colonial,   is    tlic    jurisilictioi»  ovcr   tlic 
i-iver  St.  Lawri'iu'c,  as  far  as  tlic  flux  and  n-Hux  ot'  tlic  ti<l»'  is 
visiltit',  takcn   away   froin   thc   Adnnralty,  and   ^ivcn   to  tlie 
colonial   Couit  ot"    Kinif's  Fîçnch  i   It  lias    liccn    said   that  tlic 
roval   iiroclaination   ot"    thc   vcar    17(îH,  lias  takcn    awav  tlic 
jurisdiction,  ovcr  tlic  river  St.  Lawi-eiiec,  t'roni  tlic  Ailniiraltv, 
ami  ^iven  it  to  tlic  coniiiion  law  ('«airts.    But,  it  cannot  ♦•.scapc 
(ihscrvation   tliat  tliis  proclamation    (if  a  royal  proclamation 
could,  in   law,  deprivc  tlic  Admiraltv  of  its  ancicnt  jm-i.sdic- 
tion),  was  not  intendcd  to  scttlc  and  adjust  tlic  local   Ixaniil- 
arics  of  tlic  (tomiii.)!!  law  and  Admiralty  courts,  tlicn  alioiit  to 
lie  cstaltlislicfl.     Its  only  intention  was  t(^  dcsi^iatc  tlic  limits 
of  tlie  ncwly  aiMpiired  province  of  Quclicc,  so  as  to  sliew  wliat 
portion  of  tliat  territory  sliould  In*  plac<'d  under  tlic  carc  and 
inspection  of  tlie  ^'overnor  of  QueUec.   \or  was  tlie  proclama- 
tion of  Sir  AI  lirai  ('la  rkf,  of  tlic  ycar  17!>2.  witli  référence  to 
tlie  act,  îilst  (Jco.  III,  eli.  XXXI,  c'onducivc  to  tlic  end  for  wliicli 
it  lias  heen  cited,  considerin^  its  avowed  purpo.se  was  to  suh- 
dividc  tlie  pi'ovincc  of  Lower  Canada,  into  c(aintics,  so  as  to 
<,nndc  tlie  inlialtitants  in  theexerci.se  of  tlieir  ri^lit  of  suttVa<fc 
t'or  iii'Miibcrs   to    tlic    Assemhly,  under   tlie  new   constitution 
idvcn   to  tlicm  liv  tliat  act.    If  tlie  iuiisdiction  of  the    Hiirli 
Court  of  Admiralty,  ovcr  this  ^reat  arm  of  the  sea,  couM   l»c 
takcn  away  l»y  inference   (which  I  «leny),  no  sucli    infcrence 
cîin  l)c  fairly  drawn  from  thèse  publie  acts.  The  river  St.  Law- 
rence   lias   hceii  assimilated    to    the  Thames,  and,  Queltec    to 
London,  in  order  to  sustain  the  [losition  that  the  river,  near 
Québec,  is  itifni  rorpiis  romifiittos.    But,  why  a.ssimilatc  this 
river   nioiv.   to  the   Thames  than   t(»  the    Bristol    channel,  to 
which  it  Itears  a  mucli  stron^t'r  re.semhlancc,  or  to  the  inouths 
of  the  Tync,  the  Mci'.sey,  or  the  Dec,  ail  of  which    are  a'stua- 
lics  of  the  sea;  or  to  the  Firth  of  Fortli,  which  is  cxdusively 
within   the  jurisdiction  of  the   Hi^ii   Court  of  Admiralty  of 
Scotland  ;'    The  hasoii  of  Queltec  lias  not,  Ik^voîuI  the  mciiiory 
of  man,  as  the  Thames,  lieen  suhjcct  to  the  courts  of  common 
law,  and,  indeed,  thèse  courts  hâve  not  themselves  yct  existcd 
thirty   years  ;    nor,  eau  the   hason,  near  the  city,  lie   strictiy 
lioldcn  to  be  a  port,  the  définition  of  which  is,  "  locus  conclu- 
"  sus,  (pio  iinportaiitur  merces  et  cx}»ortaiitur,"  foi",  tlu'  river 
is  not  tliere  shut  up,  but  llows  nincty  miles  above  it,  and   is 
iictuallv  uavii^ablc  for  oiie  hundred  and  ciiîhtv  miles. 

If  the  Ctairt  of  Vice- Admiralty  hâve  no  jurisdiction  in  this 
suit,  for  an  injury  donc  on  the  watcrs  of  the  St.  IjJiwrcnce, 
the  commi.ssion  irrantcd  to  this  court  is  nutfatorv,  nnin  fsf 
jiolcntia  qiiiC  non  in  itctnvi  vemt,  and,  if  so,  whei'e  is  this 
Libellant  to  .seek  foi'  redress  i  It  is  clcai'  that  it  cannot  be 
louiiil  in  the  Court  of  Kinj^'s  Hciich,  wlieiv   the  renicdy   lie« 
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uiily  lu  i>t'rmni(itii,  iu»t  in  rem,  and,  if  thc  suit  cuiuuit  tluTi; 
l»e  eiit('rtaiiit'(|  ii^aiust  the  ship  itsi'lf,  no  adt'cjuatr  rt'lii'f  can 
bc  liad  in  tlmt  court. 

Tlic  (Courts  of  Kin^'s  BiMifh  exercise  their  lonetiims  under 
tho  Provincial  Statute,  .'{4  (  ieo.  III,  eh.  vi,  liy  the  2nd  clause 
of  wliicli,  and,  that  is  the  foundation  of  ail  their  authority,  it 
is  pr(»vided,  "  that  the  saitl  courts,  in  their  respective  districts 
aforesaid.  shall  hâve  oi'ij^inal  juristliction,  to  take  coffiiizanco 
of,  hear,  try  and  «leteruiine,  in  the  nianner  liereinafter  enacte»!, 
ail  causes,  as  well  civil  as  criuiinal,  and  where  the  Kin^  is 
party,  except  those  pui'ely  of  Adniiialty  jurisdiction."  'The 
words  crrcpf  Ihosc  /mri'l  1/  ofAdmirtilfi/  ja ris<rD-fioii,  niust 
inean  soniethin»;,  and,  if  they  ini])ort  any  thin^,  they  niust 
iiiean  that  thèse  connnon  law  courts  are  prohil>ite(|  froni 
takin^  cot,niizance  of  "  any  niatter,  cause,  oi*  thin^,  husiness  or 
injury  whatsoevei",  <Ione  or  to  lie  doue  upon  the  sea  or  puhlic 
streanis,  fresh  \vat<'rs,  ports,  river,  crei'ks  and  places  ovcr- 
flowed  whatsoever,  within  the  elihin^  an<l  tIowin<r  of  the  sea," 
provided,  as,  in  this  case,  the  proceetlin^s  are  a<i[ainst  the 
thin^f  in  s])ecie. 

After  «rivinj^this  ca.se  every  considération  <lue  to  the  impor- 
tance of  the  (piestion  proposed,  I  hâve  no  hésitation  in  pio- 
nounciuf^  a  dccree  niaintaininff  the  ancient  jurisdiction  of  the 
Adniii'altv,  over  the  river  St.  I^iwrt'nce,  and  disnii.ssinjr  this 
exception,  with  costs. 

Declinatory  excei)ti()n  disini.ssed.  (^)  (Stiuirt'n  Rep.,  p.  \ôH.) 
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JDRISDICnON.-VICE-ADMIRALTT. 

Coiirr  oi'  \'i(K-Ai).Mii<Ai;rY,  Quehec,  llth  Au^ust,  1<S28. 

\Vii,.s()\,  a<;ainst  N(»Hl{ls. 

J(ihl  :  Tlmt,  niiiler  thc  wonls  "«'(iiirt  (if  scssioii,  liii\  iiij:  juriKdictioii  in 
"  tlic  port  nr  place  iit  wliicli  :i  sliip  shall  arri'.c."  ('(iutnined  in  tlie'>7 
(ici),  lli,  (h.  X,  ^  s.  thc  Cf.nrt  iif  Nicc-Admiialty  daiins  jiiriKdiction  in 
I)r()cccdin!i8  liir  [lenaltic.s  and  lorfcitiires  nndcr  that  ait.  (2) 

Jud^e  Kkku  :  This  information  lias  lieeii  jireferrecl  a^^aitist 
William  Norris,  niaster  ()f  the  liri^otntine  "  William,"  of  Dulilin, 
for  peualties  to  the  amoinit  of  t2;")()(),  for  havin<r  taken,  froni 
the   port  of    DuIilin  and    hrou^ht  to  Québec,  tifty   pasisengers 

(I)  'l"he  Court  of  KingV  Huncli  awai'ilid  a  |)i'oliiliiti<iii  to  tlie  Vioe-A<liiii- 
l'iilty,  in  tliis  Hiiit,  iipon  a  suj;^'cslioii  statin^'  tlial  tlic  iiijui-y  lia)i]ieiied  in  the 
rivcj'  ,Sl.   Lawrcnie,  and  in  tlii'  tiddy  of  tlii'  diKtiii-t  ni  (,liul>ec. 

("2)  V.  art.  •_'«  ('.  V.  ('  ;  Ihtmillon  d  nt..  vu,  Fm-sir  il  u/,  aii/i ,  p.  11,")  ut 
Honnrd  vs,  Thi  shi/i  CVu/iiV/h.s,  p.  ISi). 
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iiKirt'  tlian  iirc  ]u>nnitt<Ml  l»y  law  t<)  hc  cai-i-icil  in  tlu'  sjiid 
liri^iiiitiiif,  in  contriivcntion  of  tlit^  i)7tli  ot"  His  latc  Majcsty, 
ch.  X.  (I) 

I  ani  t'rt'c  tu  confcss,  tliat,  in  ^rantiii^  itroccss  a^'ainst  thc 
Dctcmlant,  \  lia<i  sonif  doulits  as  t<>  tlu-  juristlirtion  df  tliis 
coJirt  i>v»'i'  tlu-  ortÏMic'»'  allt'^od  to  liavc  lic«'U  coinniitU'd  ;  and, 
to  tins  point,  I  was  dcsirotis  ot"  licariii^  tlic  Di'fj'ndant  l»y 
counsel  ;  Imt,  Mr.  Xorris,  tliou^li  pt-i'Honally  Ht-.'Vfd  witli  a 
citation,  lias  not  tliou^ht  propcr  to  apjx'ar  in  any  '  ^'i^«'  «>f  tlic 
prot'tu'din^s  :  and  tlu- c't)urt  ninst,  in  tliis  nijitt»  r,  '.«■  ontii'i'ly 
^'uidt'd  hy  its  own  jud^nient,  a-ssisted  l)y  sucli  li^^iits  as  Imve 
lifcn  oist  up(»n  it  l>y  tlu'  advocate  of  Uw  informant. 

Tlic  statutc  d('olar«'s  that  tlic  penaltics  and  foi'tViturrs  to  lu- 
inc'urred  undcr  tliat  net,  shall  and  may  Ito  i-ccovcrcil,  "in  a 
"  sutnniary  way,  in  any  court  or  courts  of  .session  liavin^ 
"  Jtirisdiction  in  tlic  port  t)r  place  at  wliicli  sud»  vt's.scl  shall 
"  arrive."  Tf  no  fomicr  statutc  liad  jçrantcd  to  tliis  court  a 
ri^lit  to  cntcrtain  prosccutions  for  pcnaltics  and  forfciturcs, 
luidcr  thc  tradc  and  l'cvcnuc  laws,  I  sliould  havc  felt  niucli 
douitt  wlu'thcr  tlu*  words  "court  or  coiu'ts  of  session,"  in  tlic 
Htntutc,  f^avc  any  jurisdiction,  in  thcsc  inattcrs,  to  thc  Courts 
iif  Vicc-Àdiiiiralty.  But,  tlic  4î)tli  of  His  latc  Majcsty,  cli. 
<'Vll,  (2)  in  inost  express  ternis, ^ivcs  to  tlic  V'ice-Adiniralty 
Courts,  co{(nizance  in  such  cases;  for,  it  provides,  by  the  first 
section,  "that  ail  such  pcnaltics  and  forfcitures"  (speakinj^  of 
.such  pcnaltics  and  forfcitures  as  relate  to  the  trade  and 
revenue  of  the  colonies),  "which  niay  havc  Iteen  heretofore,  or 
"  iiiay  he  hereafter  incurred,  shall,  and  may  lie  })ro.secutcd, 
"  sued  for.  an  I  l'ecovi-red,  in  any  court  of  record,  or  of  Vice- 
"  Admiralty,  havin^  jurisdiction  in  the  colony  or  plantation 
"  wlicre  the  cause  of  prosecution  arises." 

In  this  view  of  the  (juestion,  the  court  is  not  luisujjporttMl 
in  its  claim  to  a  concurrent  juri.sdiction  with  otiier  courts,  in 
ail  prosccutions  for  penalties  and  forfcitures,  under  the  trade 
and  revenue  laws,  l>y  a  distinct  législative  eiiactment,  provid- 
iiiff  aifain.st  past  and  futui'c  violations  of  tlieiii  :  and,  I  am, 
iiires,sarily,  led  to  this  conclusion,  that,  hy  the  words  coui't 
nr  roiirfs  (ifscssioii,  this  court  is  include(|. 

The  trite  niaxim,  «'sf  JiKliris  (Dii/ilniri-  Jii risiliftionnn, 
wliii'h  is  to  1»e  applioil  with  ^Tcat  caution,  may,  in  truth  and 
justice,  l>e  called  in  aid  of  this  construction  of  thèse  words  : 
tor,  if  this  c<uirt  hâve  no  jurisdiction  over  the  penalties  in  the 
•")7tli  of  (Jeorge  III,  theii  thc  provisions  of  it  will  heconie 
imgatory,  therc  l)cin^  nootlier   court  which  lias  jurisdiction 

(1)  Ce  statut  est  abrogé  par  31  et  32  Vicl.,  ch.  Xi-V,  ».  71. 

(2)  (^e  stiitut  a  rté  abrogé  par  le  statut  de  18'2."t,  (î  («eo.  IV,  ch.  cv,  s.  273. 
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ovci-  tlif  |)<»rt  <)t'  (,^tU'l>i'c  in  sfHHuni  »it  tluH  tiint-,  iioi*  will  imy 
otliiT  l'iit  tlif  (  "mut  of  \'i('i'-A(liiiiralty  im-ct  Itcrurc  tlic  2lst. 
Scptt'iiilit  r,  ami,  liftoiT  tliat  tiiiif,  tlic  hcrfiiiiuiit  iiiay  Iciivc 
tins  pro\  iiict',  ail  vvitiit'HSfs  iiiay  «lispci-sf  ;  ami,  tlms,  tln' 
|)i"(»viHi(triH  ot"  tilt'  net  will  lie  fliidffl. 

TIm'  (|Ui'sti(iii  tlicii  is  rt-sdlvalilc  in  a  sliort  t'ii(|iiiry  <if  tact, 
wlntlicr  tlic  hft'cnduiit  lias  iiicuncil  ail  ((!■  aiiy  of  tlic  til'ty 
|H'iialticH  for  wliicli  tln'  iiiforinaiit  J)1'oc»'1'(1h  iii  ilcinaïKl  in  liis 
lilifl  :  ami,  al't  -r  ifailiii;;  uvcr  tlu-  t'vidciic»'  takcii  in  sii]i|H»rt 
(»!'  it.  I  inuHt  say  tliat  it  cxliilàtH  a  ni,sc()t'  as  la\vl»'s,H  iicliax  imir 
ami  nionil  tiirpitiuh' as  is  rarcly  <liscl<».sc(|  iii  a  court  of  justice 

Tlioiiffli  it  ajipcai's  froiii  tlic  uitiicssrs  tliat  tlic  passciio^crs  far 
cxcccdcd  tlic  iiiiiiiltcr  rcstiictcil  liy  tlic  statutc,  wliicli  is  "ôix' 
"  iiilnU  ficrsoii,  itr  t/iri't'  i-lnhl rcn  nmlrr  l.'f  ifciirM  nf  oijc,  fur 
"  ave  l' I/o  ne  foiia  nd  <i  lidlfut  finit  pa  ri  nfthi'  s/i  i/),<)r  rcssr/,  ri'iiidi- 
"  iiiiiff  iirildilf'ii."  ^'ct,  tlicy  ail  diMcras  to  tlic  pi-ccisc  uuiiilu-r, 
wliicli  is  mit  to  lie  w'oiidcrcd  at,  coiisidcriui,'  tlic  crowdcd  statc 
of  tlu.'  sliip.  Howcvcr,  tlic  tcstiiiioiiy  of  Mr.  Kifc,  tlic  custoiii 
Imiis"  otîiccr,  wlio  lioardcd  tlic  l)ri<^',  on  lier  ariival,  and  wlio 
coiintcd  tlic  iiassciiucis,  in  tlic  prcsciicc  of  Clitloid,  tlic  otlicr 
witncss,  cnalilc  thc  court  to  say  witli  corrcetncss  thnt  thcrc 
wci'c,  exclusive  of  tlic  crcw,  iiincty  scvcii  ^n'own  pci-sons,  ami 
f(a'ty  four  cliildrcii,  tliat  wcrc  l)rou;;lit  fr<tiii  DuMin,  in  tlic  \iv\- 
f^antinc  "  William,"  a  vcsscl  of  oiily  niiicty  tlii'cc  tons  liuitlicn. 
Mr.  Fifc  statcs  tliat  tlic  sliip  was  so  filtliy,  tind  tlic  hum'II, 
lictwccii  dccks,  so  offensive,  tliat  lie  did  not  vcntui-c  to  <,^o 
hclow. 

'l'iiesc  arc  tlic  facts  wliicli  tliis  Infoi-iiiaiit  disclo.scs,  and, 
ccrtainly,  tlic  case  is  a  dcploralilc  onc.  It  is  in  \ain  tliat  tlic 
civili/cd  nations  unité  to  aliolisli  tlic  slave  ti-adc,  and  to 
iiiiti^ate  tlic  niisci-ics  of  niankind,  if.  froiii  tlic  \ilc  passion  of 
avarice,  wliicli  is  sfiiijH'r  injinihi,  i nsul Uilnl ik,  n  tratfic  likc 
tliis  is  pcrniitted,  witli  inipiinity,  to  lie  carricd  on  lictwccn 
our  sliorcs,  hy  wliicli  nuniliers  of  oiir  fellow-sulijccts  arc 
tak.eii  lioodwinked  froiii  tlieir  homes,  and  consiened  to  iiiiserics 
wliicli  can  lie  coiiijiarcd  only  to  tliosc  of  tlic  lilack  liole  of 
("alciitta.  Happily,  in  tliis  instaiict'.  tlic  nioi'talit\-  was  not 
^rcat, considei'in<;'  thc  crowdcd  statc  of  thc  sliip:  hut,  liad  thc 
wcather  liecii  w;irni,  and  thc  wiiids  less  favoi-aMc,  I  do  jiot 
tliink  tliat  onc  of  thc  nuniher  would  lia\  c  livcd  t<»  tell  thc 
talc  of  tlicir  sutierin^s. 

Followine'  thc  dictâtes  of  iiiy  lieart  îind  understandino;,  T 
tiiid  thc  fact  and  thc  I;iw  witli  thc  Inforniant,  ami,  thc  facts 
lieine'  proscd,  thc  law  points  with  uncrrin^'  hand  to  this 
conclusion,  tliat  thc  pcnaltics  for  thc  l'ccovcry  of  wliicli  thc 
Inforniant  procieds  in  dcinand,  liavc  hccii  ineurrcd,  an<l  I 
dcci'cc    tliut    thc    suiii    of    4^2000,    sterling,   lie    paid    hy    thc 
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hi-tVinlunt.  Williiiiii    Norris,  ont-   nioirty  to   His   Mii'n'.sty,  uinl 
tlir  ntlici-  iiiiiit'ty  t»)  tilt'  Infnnimnt.  (  I  )  {Stimrt'K  Hi'/i.,  p.  i(i:l.) 


MANDAHUS.-INJUNCnON.-SHERIFF. 

ColKT  t>K  KlN(i's  HkNCII,  (^iicIh'C,  i2tli  Aplil,  iiikI 

IMtli  .liiiH',  |,S24. 

Kx  |)art<',  iipiiii  tilt'  |)ftitit)ii  i»l  Samtek  NkilsdN,  l'or  a  w  rit  uï 
iiiiiiiictitiii  uiid  a  niaiiilaiiius. 

Ifilil  ;  'riiiit  tlif  iniirl  «illiiiit  ^'raiil  il  iiiiiinlinniis  tntln'  slit'riM",  to 
l'iinscilH'  siilc  of  laiiil>  ainl  tciiriiiciils,  iis  (lin'cicii  tiv  tlif  (inliiiitiicc 
■_'r)tli  (ifd.  111,  cil.  XXXIII,  tci  lie  iiil\t'rti/.t'(l  in  a  iif\vs|);i|K'r  iiitilulcil  Tin 
(/iiiliif  (l'iizi'lli,  \\\u'rf  it  i.H  nut  stifwii  tliat  tlicrc  in  im  (itlicr  spccitii' 
It'jral  ri'iiifily. 

Nnr  will  tlif  ((nirt  errant  an  iiiiiiintioii  In  tlir  l\iii^''s  priiitt'i-,  cujoiniii^: 
liiiii  Ilot  to  advi'rtizf  tin.'  .sait'  ni  UiiuIh  aiui  ti'iK'iiit'iit,«i,  iiiuifr  tiu'  muimo 
«inliiiani't'.  ("-) 

Fil  tlio  yt'ar  17(54,  William  Mrowii  ami  Tlioiiwis  (Jilinoit' 
rstalilùslu'tl,  in  QiH'lit'c,  with  tht'ir  i>wii  t'uiuls,  oji  thc  assurmict' 
n\'  a  list  i)t'  siiliscrilitTs  pi't'vioii.sly  (ilitaiiicd,  a  ii('\v,sj)a|M'r 
iiitituli'd  Tlii'  (jjiif'lu'c  (iiizcHv.  Hrtiwii  suii.sciniciitly  piirclia.scd 
(liliiit)re'H  Hliart'  dI"  tlu-  estai >liHhiiit'Mt,  and,  ufterwards,  wjih 
a|»|)ointt'il  F\intf"s  juintor,  witli  a  Halary.  After  liis  dcatli,  the 
cstalilishnifiit  was  imii-liascd  liy  liis  lu'plit'W,  Sfiiiiufl  Ni'ilson, 
wlio  contimu'd  tlif  lu'WspajMT,  witlitait,  ln)\vt'vei',  any  coni- 
iiiission,  and  Icft  it,  liy  his  will.  to  lus  lirotlitT  .JdIui  Nciison. 
On  thi'  tirst  day  of  May,  IS22.  .Jtrlin  Nfilson  sold  his  printin^f 
l'stalilishnu'nt,  and  lus  l'ight  to  tlit-  (luzcttc  to  his  son,  Sanuicl 
Xcilson  and  William  Ct>w}in.  On  thc  thii-tl  day  of  Jnly,  1822, 
Samnt'l  Nfilson  olitaiiu-tl  a  conuiiission,  as  Kino's  ])iiiitt')',  and 
lie  continut'd  to  print  tlu'  ])apt'r,  l'or  his  licni-tit,  and  that  of 
Williîim  Cowan,  his  paitiuM-,  in  tlu-  printin^'  t'stjihlishniont, 
Sulist'(|U(.'ntly  to  thf  cstalilisluiH-iit  of  this  nt'wspapcr,  und, 
duriiiji'  its  jnihlioation,  vai'ious  ordinanci'sand  laws  wcrc  pa.s.scd, 
in  this  province,  it'tjnirin^  certain  ptihlic  ad\'erti.sements  to  lie 
inserted  in  the  Quchre  (rdzcffc,  lait,  iiai'ticularly,  the  tirdinnnct! 
2r)th  Oeo.  III,  cil.  Il,  §  'VA,  which  is  as  follows.  {('rtfc  srrfinti 
rsf  irpnxl II  ifi'  ti'.rtiit'llriiii'iil  it  lu  />.  US  ih'  (•<•  roliniir.)  Kroni  the 
tiiiie  wheii  this  iiewspaper  was  estalilished,  the  notices,  retjui- 
red  l>y  law  to  he  pulilished  in  the  Québec  Gazette,  wvw  in  fuct 

il)  An  iii^tion  liaving  hi'pii  snl'se((ueiitly  institiitcil  in  tlu- ( 'oiirl  of  KingH 
KfiiL'ii,  uj)()n  tlu-  iilMivt;  (U.'cri'u,  jnilgnit'iit  was  renileied,  on  thu  llitli  ilay  of 
OetolxT,  I82.'{,  ilisiiii-ssing  tlie  action,  upon  tliu  gniund  tliat  tlie(;ourt  of  Viee- 
.\ilininilty  had  no  jurifdictioii  in  sncii  cases. 

(•2)  V.  ait.  (i4K,  lO-Jl'  et  1(1.'W  n  C.  V.  ('. 
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])iiltlishL'(l  thereiii,  at  pi-icus  agi-ecd  iipoii  with  the  executive 
govciMUiieiit,  except  wlu'ii  (liiiiinutions  ol"  sucii  ])nc'es  wcre 
volniitarily  iiiadc  Ity  tlic  p)-(tj)i'it'ti)rs.  On  tlic  .'iOtli  day  of 
OctoluT,  1(S2.S,  .loliu  Cliarltoii  Fislici-,  of  the  city  of  Queliec, 
(loctor  of  laws,  tlierc  pi-iuted  and  puljlislicd  anotlu'i-  public 
n('\vHpa])er,  stylt'd  T/ir  QvcUev.  (îazcltc,  and  advfi'tiscd  therein 
the  sales  of  lands  and  tenenients,  as  r»Mjuiiv<l  hy  the  above 
recited  oi'dinance  to  be  inserted  in  the  Québec  Gazetie. 

SeuT-LI,,  V\\.  .J.  :  We  havc  befovc  usa  motion,  on  the  part  of 
Sanuu'l  Ncilson,  for  a  wi-itof  uidinlaiitus,  direeted  to  the  she- 
l'irt'of  the  district,  connnanding  hin»  to  cause  to  be  printed  in 
a  newspapei-,  which  is  ])i'inted  an<l  ])ublished  ])y  Samuel  Neil- 
son,  under  the  title  of  The  Québec  Gazette,  ail  advertize- 
ments  re(|uiivd  to  be  published  in  tlie  exécution  of  lus  office, 
when  lands  and  tenements  are  seized  to  be  sold  by  décret. 
This  motion  is  bmnded  upon  affidavits  niade  by  John  and 
Samuel  Neilson.  It  is  statcil  that,  during  the  whole  of  the 
time,  since  the  establishment  of  the  aforementioned  newspaper, 
th ^  advertizements  re(|uired  })y  the  oi'dinance,  25  (Jeo.  III,  ch. 
II,  §  88,  to  be  pultlislietl  in  the  Québec  Gazette,  wlien  lands  and 
tenements  are  taken  in  exécution  by  the  sheriff",  were  publi- 
sIumI  in  the  paper  pi'intcil  under  that  title  by  Sanuiel  Neilson 
and  his  predecessors.  The  inference  drawn  by  the  Applicant, 
Samuel  Neilson,  tVom  the  facts  stated  is  this,  that,  by  a  just 
construction  of  the  ordinance  in  his  favor,  the  sheritf  ouglitto 
be  l'estrainecl  fi'om  i)ublishing  his  a<lvei'tizements  of  sales  by 
décret  in  another  pa))er,  which  is  also  intitulée!  T/a'  Québec 
Gazette  and  is  publisherl  under  the  authoi-ity  of  the  Crown, 
by  His  Majesty's  i)rinter,  aiid  tlie  maucbivniH  is  asked  to  i;es- 
tore  him  to  the  l'ight  of  printing  ail  such  advertizements, 
upon  the  ground  that  title  to  the  QucIk'.c  Gazette,  originally 
])rinted  l)y  Hrown  aiid  (liimoj-e,  is  vested  in  the  A])])licant, and 
that  the  ordinance  di)'ects  the  sheriff's  advertizements  of 
sales  by  déci'et  to  be  insei'ted  in  the  Québec  Gazette. 

The  writ  of  mauduiutis  is  a  piri'ogative  writ,  to  which  the 
snbject  is  entitleil,  upon  a  ])roper  case  shewn,  to  the  satisfac- 
tion of  tln'  coui't.  'l'Ile  object  of  this  wi'it  is  to  j)reveut  «lisoi'der 
fi'om  a  failure  of  justice,  and  it  is  used  whei'e  the  law  lias 
('stablish('<l  no  spécifie  l'cniiMly,  and  when,  in  justice  and  good 
govei'iMiient,  there  ought  to  be  one.  (  1  )  Thei'e  is,  however,  a 
great  deal  of  ditterence  between  a  mandaimcs  to  admit,  and 
a  uiaialauius  to  restore,  the  former  is  gi-anted  meiely  to  ena- 
ble  the  party  to  try  his  right,  as  lie  would,  otherwise,  be  left 
without  nv.y  légal  l'emedy.  But,  the  courts  hâve  always  loo- 
ked   moore  strictly   to  the  riglit  of  tfie  party  api)lying  for   a 


(I)  A'(x  VH.  liarkti;  ii  Hiiir.,  12(J'), 
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ivdvddïiiiis  to  !)('  rcstorcfl.  In  tlicse  cases,  lie  iiiust,  not  oiily, 
sliow  tliut  there  is  no  otlicr  spécifie  le^ai  renieily.  He  niust 
also  ii\\Q\\  il  i>rihin  fitcia  title  in  liiniselt"  to  tlie  ri^lit  wliieli 
he  elainis,  by  '  ;  inj^  Itet'ore  tlie  court  such  facts  as  will  war- 
i-ant  tiieni  in  presuniin^  tliat  the  ri^'lit  is  in  liini.  (1)  Lord 
Manstield  lias  expressed  the  rule  in  tliis  i-espect  in  very  few 
words,  in  tlie  case  of  Tlir  K i lu/  vs.  f/w  liank  <if  Eiij/ldiid, 
"  Wliere  an  action",  says  His  Lordship,  "will  lie,  foi- eoniplt  te 
"  satisf>„e.tion,  ecpiivaleiit  to  a  spécifie  relief,  and  tlie  rii^lit  of 
"  the  party  apphing  is  not  clear,  the  court  will  not  interpose 
"  the  extraordinaiy  i'enie<ly  of  a  im(ii<f(iiii,ti»."  (2) 

How  can  the  l'ii^ht  of  the  i)arty  applyiuji^  in  this  ease  he 
said,  froni  the  facts  laid  V)efore  us,  to  lie  clear,  wlien  he  lias, 
liiniself,  iiiipeached  that  right,  hy  acceptin^  and  actin^,  in  the 
exercise  of  it,  undtM'  a  conmiission  fi'oni  the  Crown,  appointiiii,' 
hiiii  to  !)('  printer  to  the  Kin<,' :  wIkîii  it  is  not  sworn,  in  any 
of  the  atiidavits,  that  the  orif^inal  printers  of  the  paper  were 
not  in  the  servie»  and  pay  of  tlu."  Crown,  as  pi'intei's  to  the 
King,  when  the  ordinance  was  passed  upon  whieh  he  founds 
his  right,  and  it  is  sworn  that  the  priées  [);iid,  for  ])rintin<,' 
the  sheriti's  advertizeiuents,  hâve,  atall  tinies,  heeii  si'ttled  liy 
ai,n'eeiiient,  not  with  that  officer,  but  with  the  executive 
«(overn'uent  ;  v/lieii  it   is  not  sworn  that  any  n(s}\t  or  title   to 

'■<•  (hizcffc,  was  ever  vested, 
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tiansfer  of  any  description,  in  Saïuuel,  the  Itrother  of  John 
Neilson,  froni  wlioiii  he  dei'iveshis  own  ri(flitaiid  title,  l»y  the 
will  of  Samuel,  and  the  assigninent  of  John,  it  hein^i;  sworn 
that  Samuel  purchased  the  establishment,  and  no  more  ? 


0 


r,   can  we   prooiuut' 


the    ri<rht  to  be    vested  in  him,  when. 


froni  the  déposition  of  John  Xeils  ,  it  is  appai'ent  that  the 
ri^lit,  if  any  there  be,  is  vested  in  him  and  one  William 
('owan  jointly. 

Cpon  the  ground,  therefore,  that  the  party  applyinn-  for 
the  mandamuii  lias  not  lai<l,  before  the  coui't,  such  facts,  as 
will  warrant  us  in  'iresumiii"'  that  the  ritrlit  claimed  is  in 
him  :  and,  upon  tlif  furt'u'r  i^round  that  lie  can  tiy  his  ri^ht, 
if  he  lias  been  le<;ally  tîispossessetl  of  it,  without  colour  of 
title,  by  an  action  for  money  had  and  received,  for  the 
profits,  (.'i)  or  by  an  information,  in  the  nature  of  a  (jiid  irar- 
vitntn,  if  wliat  he  elaims  is  to  be  considiired  as  a  riirlit  to 
exécute  an  ottice,  and  any  other  person  is  in  possession  of  it, 
with  an  apparent  title,  (4)  whicli,  of  itself,  is  a  décisive  an- 
swei'  to  the  présent  application  for  a  inaii(l<ninis. 

(!)  Tlii'  Kim/  \H.  Jo/hnni,  ',i'\\    li. ,57.");    Thi'    Kiinj  vf.  //ic   Arr/ihit/iop  n/ 
Caiifirhiiry,  x'Ka.st.,  -illl. 

(2)  Douglii»,  .V2(î. 
(.'{)   /{<.r  VH.  Jothi 
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A  motion  hiis  ulso  Ikcji  iiiii.lc,  îu  tliis  nuiso,  for  ;iii  iiijniu'- 
tiou,  c'oiiiiiiaiitliii<f  îukI  (Mijoiniiii;'  Joliii  Cliarltoii  Fislicr,  Iiis 
servants,  woi'knian  ami  ai^cnts  to  «Icsist  f'roin  priiitiii<;  and 
]!ulilisliin^,  in  tlic  Qiu'hcc  (riiicffc  (a  jiaper  ])ur])ortin<r  to  l»e 
printt'd  liy  hini,  as  printcr  to  tlic  Kin^),  tlic  advci-tizcnients 
l)y  liiw  rt'(]uiri'd  to  Itc  ])ul)lislu'd  in  tlic  Qiirhec  (lazcttc,  Nflicn 
lands  and  teneuients  are  sci/cd  by  the  slicriti',  undt-r  wiits  oF 
éxecution  :  and  the  sanie  affidavits  are  oftei'ed,  in  support  ot" 
tlii.s  motion,  For  an  injunetion,  as  are  ofli'i'ed  in  support  oF 
the  motion  for  a  wi'it  of  ni<i ndiniius.  But,  admittin<^  tliat,  by 
law,  the  advertizeinents  oF  sheritf's  sales  nnist,  neeessarily,  be 
insei'ted  in  the  Québec  (inzcttc,  ))rinteil  by  Sanniel  Xeilson, 
will  it  Follow  that  John  (Miarlton  Fisher  lias  not  a  ri^ht  to 
insei't  the  sauio  advei'tizenients  in  the  Kin(i['H  (Ja/»'tte,  iF  lie 
see  Fit  to  do  so  {  It  is  ])lain  that  there  is  no  f;round  whatever 
fo)'  the  injunetion  whieh  bas  been  askecl. 

It  is  ordered,  tliei'efon',  that  Samuel  Neilson  take  nothini^^ 
by  his  ])etition  For  a  iiidiiiliimus,  or  by  bis  motinu  b)r  an 
injunetiein.  {lHaarf»  R<'i>.,  p.  KiSJ 


INSURANCE. 

rorii'l'  ol"  Kl\(is  ]')KN('H,  (^)uebec,  2()th  June,  bS-24. 
Peddie,  a^-ainst  the  Quehec  Fire  Ixsimiance  Comi'anv. 

llild  :  Tliiil,  in  insiiriuice  ii^rainst  tire,  the  insurers  jiay  tlie  wlrnle  ni' 
!Uiy  iiiss  \\iii<'li  (loes  iint  cxceed  the  munimt  insiiri'd,  ;illii(iM<.'h  Ihe^MKnls 
iiisuri'd  he  (ifu'reater  \ahu'.  (1) 

This  was  a  case  upon  a  jutlicy  oF  Insurance  a^ainst  tire.  The 
Plaintiti' insured  the  suni  oF  £350,  u])on  his  fuiniture,  which 
was  adnutti'd  to  be  of  the  value  of  Hl'l'l.  By  tire,  so  mueh  oF 
his  property  was  consunuMl  as  amomited  to  C4M(),  and  this 
action  was  Imaight  to  recovi'r  the  entire  suni  oF  CHôO,  ùhich 
the  l'iaintiti'  had  insured.  The  DeFendants  paid  into  court 
£23S  l!(s  .^,d,  as  a  sum  whieh  bore  the  same  ])roportion  to  the 
amount  oF  the  loss,  that  the  sum  insured  boi'e  to  the  whole 
value  of  the  fui'niture  insui-ed,  and  contended  that  tlie\  weie 
not  answei'able  for  the  .sanie. 

The  unaniiMous  ojiinion  of  the  court  was  deli\  ered  by  the 
Chief  Justice,  as  follows: 

Tlie  l'ule,  as  to  the  consti'uction  of  coiitracts  in  fren,ei'al  is  to 
^ive  to  lanj^niaj^'e  its  true  etlect,  accordin^-  to  the  intention  oF 
the  s])eakei"  oi'  writer,  as  iid'erred  froni  the  whole  expressions, 
and  the  nature  of  the  oceasion  to  which  they  are  a])jilied  :  and 


(I)  \'.  art.  -.'.kS-J  f.  C. 
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i)()li(;ies  ut'  iiisuninct.'  iirc  to  hv  coiistniod  bv  thc  saiiio  rulo, 
uiiloss,  by  tlic  kriowii  iisa<fo  ot"  ti'Jide,  or  tlie  likc,  particiilar 
wonls  or  partifular  t;x|»ressioiis  luive  ac(|uire(l  ii  jicculiai' 
iiicaiiiiii;-  and  iiaport,  ilistiiiet  froiii  tlicir  oi'diiiary  and  poj)ular 
.sensu.  TIr'  j)olicy  of  tlie  Quchi-c  Fire  liisui'ance  Company 
conitnences  in  tlie  foUowinjr  words,  viz.  :  "  Thi.s  j)olify  witncs- 
"  HL'th  that  A.  B.  (tlie  pcr.son  insui't'il)  lias  pai<l  into  thf  office 
"  a  suin  certain,  in  considération  tliat  lie,  tlie  per.son  in.snred, 
"  in  tlie  event  of  any  loss  or  damage  liy  tire,  upon  tlie  pro- 
"  porty  in  the  policy  particnlarized,  nanied  and  descrilied,  in 
"  tlie  place  or  ])laces  lierein  set  forth,  and,  not  else\\'hei"e,  sliall 
■'  havi;  a  daim  not  exceediiiif  tlie  suni  oi'  sunis  insure(|,  "  and 
this  is  followeil  hy  a  specitic  en^a^ement  and  covenant,  on 
tlie  part  of  tlie  ooni[)any,  in  considei-ation  of  tlie  ])reminm  .so 
paid,  wliicli  is  in  the  followini^  wonls,  viz.  "  Tlie  (.^hiebec  Fii"e 
"  Insnrance  Company  do  horeliy  ju-oniiso  to  pay,  niake  good, 
'■  reinstate,  and  satisfy,  unto  tlie  said  insure<l,  liis  lieii's,  etc., 
"  ail  sucli  dama<res,  oi-  loss,  as  sliall  liappen  l>y  tire  to  tlie 
"  property  de.scrihed,  not  exceedino-  tlie  suiii  iiisuri'd.  "  From 
thèse  extracts,  it  apjiears,  pvini^  to  the  laneuap'  n.sed  its 
ti'ue  eti'ect,  that  the  pi'eminm  of  insnrance  is  pai<l  hy  the 
insured,  in  considération  that  lie  sliall  hâve  a  claini,  in  the 
event  of  any  h)ss,  or  damai,^es,  ocoasioned  hy  tire  to  the  pro- 
])ei'ty  descrihe<l  in  the  policy,  and  that  the  insurei's  undertake 
to  pay  and  niake  <;'ood  ail  such  daman'e,  or  loss,  as  sliall  liappen 
by  tire  to  the  ])roperty  insiu'ed,  within  the  value  of  the  suni 
insured  :  yet,  it  is  contended,  in  this  case,  that  the  insureivs 
are  liahle  to  niake  «rood  a  part  only  of  the  suin  insured, 
notwithstamlinir  tlu'  amount  of  tlie  loss  and  damai^'e  actually 
sustained  u])on  the  pi'operty  insuied,  is  more  than  theanuiunt 
of  the  suni  insured:  that  a  certain  ])ro])ortioti  only  of  the 
value  of  that  property  was  insured  and,  conse(|ue]itly,  that 
the  claini  of  the  l'iaintitf,  foi-  the  luss  !ind  damaere  lie  lias 
sustained,  niust  he  calculated,  witli  i-efereiice  to  the  whole 
\alue  of  the  jiroperty  upon  wliicli  lie  insured,  and  niost  hear 
the  sanie  projiortion  to  the  amount  of  the  whole  loss,  that  the 
whole  loss  hears  to  the  whole  \alue  of  the  property  insure(l. 
It  is  a  stron^  conclusion  a<;ainst  this  jin'tension  that  tliere 
is  no  instance  of  a  siniilar  deiiiand  to  he  fouiid  in  the  liooks, 
in  any  case  of  insnrance  airainst  tire.  The  constructit)ii  con- 
teiide(l  for  iiii^ht  |)erhaps  olitain,  if  an  insnrance  airainst  tire 
was  held  in  law  to  he  iiiei'ely  an  insnrance  of  tliinf,>s  /;/  ,s^',  to 
which  the  policy  refeis  :  for.  in  suclica.se,  if  11500  was  insured 
^•eiierally,  a<fainst  tii'e,  upon  a  lihraiy  of  1000  volumes,  each 
heinif  ot"  tlu'  value  of  20s,  the  insnrance  would  necessarily 
ajijily  e(|ually  to  every  volume,  and  conse(iuently,  every  vo- 
lume lieititr  insured  t'or  one  half  only  of  its  value,  the  loss  ot' 
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500  voluiiieH  by  tire  would  icikUt  tlie  insurcrs  liablf  for  tlie 
Huni  ot'  £250  only. 

But,  in  point  of  fact,  an  inHuranco  a^ainst  fii'c  islifld,  in  law, 
to  1)0  a  conti'aet  of  pcrsonal  iiidcMinity,  by  whicli  tlii'  insurer 
undertaki'H  to  (/aarantcf  thr  person  insured,  a^ainst  ail  loss 
and  damage  which  ho  niay  sustain  by  tiro,  upon  tho  propia-ty 
insurod,  to  tho  aniount  of  tho  Hinii  insurod.  Thon^  is  cortainly 
a  groat  doarth  of  authoritios  and  t'a.so.s  upon  tho  contract  of  in- 
Huranco  against  Hi'o,  but  thoro  aro  onouffh  to  ostablish  this 
point.  By  tho  contract  of  insuranco  against  tiro,  says  tho  lato 
Mr.  Sorjoant  Marshall,  in  bis  Trffdisc  on  i HHurtinre,  (l)tho  in- 
Huror,  in  considoration  of  a  cortain  proniiuni  rocoivod  by  hini, 
eithor  in  a  gi-oss  .suni,  or  by  annual  pay monts,  undortakos  to 
imhnnvif//  tlie  in.Hii.i'cd,  against  any  loss,  or  damago,  which  ho 
may  sustain,  in  his  housos,  goods  or  niarchandizo,  by  tiro,  du- 
rinjf  a  linntod  ])oriod  of  timo.  A  policy  of  insuranco,  says  the 
lord  chanoollor  King,  in  tho  caso  of  Lipich,  vs.  Ihdzell,  (2)  is, 
moroly,  a  spocial  agroomont,  with  thopors(»n  insuring,  thattho 
'\\\ii.\\veY  indenivlfn  him,  against  such  loss,  or  damaw,  as  ho 
may  sustain  by  fii-o.  But,  tho  languag'o  of  lord  Hardvdckc.,  in 
tho  case  of  tho  Sdddlfr's  Coinjxtv'/  vs,  liadrock,  (8)  is  the 
niost  in  point.  Tho  socioty  of  tho  Hand  in  Han<l  office  (says 
His  Lordship),  aro  to  niake  satisfaction,  in  caae  of  any  loss  by 
tire.  But,  to  whoni,  and  for  vvhat  loss  aro  they  to  mako  satis- 
faction i  Why,  to  tho  {)ors()n  insurod  and  for  tho  loss  ho  may 
hâve  sustainod.  It  carmot  proporly  bo  callod  insuri np^  tho 
thing,  foi-  there  is  no  possibility  of  <loing  it,  and,  thereforo,  it 
nnu^t  vifidn  insu  ring  ilw.  perron  froni  ddmayes. 

The  v^'intei's  upon  our  own  law  havo  scarcoly  touchod  upon 
tho  contract  of  insuranco  arfainst  tire,  but,  as  far  as  they  havo 
gono,  they  perfoctly  coïncide  with  the  opinions  oxpressod  in 
the  authoritios  which  havo  boon  citod.  This  will  be  soen,  upon 
référence  to  Le  Camus  Dcnizart,  v&rJio  assurance,  (4)  and  Po- 
thier's  Contntt  d'asHunntcc.  (5) 

Upon  the  whole,  wo  aro  of  opinion  that  the  Plaintift'  is  en- 
titled  to  recover  froni  tho  Défendants  in  this  action,  the  wholo 
amount  of  tho  loss  and  damages  whioh  ho  lias  sustainod  by 
h'ro,  according  to  tho  déclaration  And  tho  judgniont  of  tho 
court,  thorofore,  is  for  tho  Plaintiff.  {Stuart's  Rep.,  p.  174.) 

(1)  Vol.  II,  784.  (2)  4  Brown  P.  C,  435.  Toiuliii's  edit.  (3)  2<l  Atkins,  554. 

(4)  Seo.  1,  n"  1.  (5)  n""  2,  3,  4. 

In  iiiHuraiiro  iiffaiiiHt  firo,  the  insurors  usti.ally  sti])nliito,  intlio  pulicy, 
to  pay  tho  avIioIo  of  tlio  loss  whicli  ihios  notoxcood  tlic  ainoiiiit  hisurod  ; 
that  is,  if  o!io  thoiisand  dollars  ho  instircdnti  hirnituro,  ^roods,  rira  honso, 
worth  two  thoiisand  dollars,  and  dainaf^o  hap|)t'n  hy  lir(>  to  the  aniount 
ofonethor.sand  dollars,  tiioinsnri'r  pays  for  tho  wlnilc  duniaj;o  ;  wlioroas, 
accordinf:  to  tho  princijjles  of  a<tjustinj:  a  partial  loss,  nndcr  a  inarino 
policy,  he  would  pay  for  l)ut  luilfof  it. — l'hillips,  on  Inmirainr,  p.  1175,  in 
notis. 
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PROCEDURE.-COLLECTOR  OF  CUSTOMS.-NOTICE 
OF  ACTION. 

Court  of  Kixn's  Bkxcm,  QucIrt,  (itli  ScpttMiilK'r,  1<S24. 
William  Pkice,  ui^ainst  Michaei.  Hkn'HY  Perceval. 

ffild  :  Tliiit,  il)  ;iii  action  ii;:ainst  a  ('(illcctor  (iftiic  cnstnins,  to  rccnvcr 
hiick  iiKiucy  cxactcd  liy  liim  as  fiu'H  (A  oliicc,  lie  is  iiot  t'iititlcil  to  oiii' 
inoiitli's  iioti<'('  oi" action.  (1) 

Nor  ^:^,m  lie  o))j('ct  tliat  sucli  action  slionld  liavc  Ix'cn  coniincnccd 
witliin  tliroc  nif)ntli.s  l'roni  llic  tinic  wlicn  sncli  fccs  wci'c  ])ai(l. 

This  case  was  callcil  loi-  tlic  adduction  of  cvidciici'  licforc 
tlic  Cliicl"  Justict'  and  Kt-iT,  justice,  wlirn  H!aci<,  of  cotniscl 
l'or  tlic  Plaii'tiff'  callcd  upon  thc  Dcfcndant  toprodncc  vai'ious 
docnincnts,  ])ursuant  to  notice: 

'riie  ADVOCATE  (iENERAL  and  PlUMROSE,  for  tlie  Drfenilailt, 
oiijected  tliat,  as  it  a|)peai'ed  by  tl;  lill  of  ])ai'ticidai's,  tlie 
action  was  hi-oufflit  to  recover  liack  suins  of  nioncv  dotnandt'd 
îMid  rccciveil  l)y  tlie  Défendant  froiii  tlie  Plaintift'  as  fées  of 
office  due  and  payable  to  tlie  Defi'iidant,  as  coUector  of  Ffis 
Maje.sty's  custouiH  at  this  p(jrt  ;  and  tliat  tlie  suiiis  of  iiioney, 
so  souirlit  to  l»e  recovcreil  liack,  were  stated  to  ha\e  liecn  -re- 
ceived  liy  tlu^  Défendant,  between  tlu-  tiftli  of  May,  îiiid  tlie 
cigliteeiitli  of  Noveniber,  1S23,  both  days  inclusive  :  1.  No 
l'vidt'iice  could  be  received,  until  tlie  Plaintift"  liad  ]U'ove(l  one 
nioiith's  notice  of  action,  under  tlie  statut 'S,  23id  (îeo.  111,  cli. 
LXX;  24th(ieo.  lII,sec.2,cli.XEVII;  and  2.Stli  (]ieo.llI,cli.XXXVll. 
(2)  2.  Tliat,  under  tlie  pi-ovisions  of  thèse  statutes,  the  action 
sliould  hâve  becn  coniniciiced  witliin  thrce  iiionths,  next  after 
the  niatter  oi-  tliino- donc,  'Plie  action  was  brou(,,dit  to  recover 
liiick  inoiiey,  either  wilfully  or  iiiadvertently  takeii  by  the 
Dcfeiulant,  as  fées  of  office,  and  beino-  \)rou<^ht  aouinst  hini  as 
a  custoin  liouse  officer,  for  an  act  ilone  by  hini  robirc  <i(fifii.  or 
liy  reason  of  his  office,  lie  was  dearly  witliin  the  provisions  of 

(1)  V.  art.  -2-2  V.  V.  C. 

(2)  La  sec.  '2't  du  di.  x.xxvii  dcH  Staliiln  imijcriau!:  de  17SS,  28  (ivo.  III, 
idutituit  la  dc])()siti()ii  suivante  : 

"  No  wiit  iif  })i-<)cess  sliall  lie  sued  oui  agaiiiHt  any  ofticer  of  tli('  euHtonia  or 
excise,  or  agaiiist  any  i)erson  or  ijcrsons  acling  liy  his  oi-  tlieir  order,  in  liis  or 
tlieir  aiil,  for  any  ttnng  donc  in  the  executioiier  hy  reason  of  tins  oi-  any  otiier 
act  orauts  of  pailiainent  now  in  foice  or  liereaftcr  to  lie  inadc,  rehiling  to  the 
said  revenues,  or  either  of  tlieni,  mit  il  one  calenilar  uionth  next  after  notice 
in  writing  shall  iiave  liceii  lUdivcrcd  to  iiini  or  theni,  or  left  at  tiieusnal  phice 
of  iiis  or  theii'  aliode,  l)y  thc  attoruey  or  aj.;ent  for  the  person  or  luirsons  wh<i 
intruds  or  intend  to  sue  ont  sucii  wi'it  or  process  as  aforcsaid  ;  in  winch 
notice  siudl  lie  clearly  and  cxplieitly  contained  tlie  ciiuse  of  action,  the  nanie 
iuid  |)lac<'  <if  aliodc  of  the  ]icrson  or  ])ersons  iii  whose  naine  sucii  action  is  iii- 
leiided  to  he  l)r(aii.,dit ,  ami  the  naine  and  jilaee  of  ahode  of  the  said  attorney  or 
aL-eiit,  " 
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tlu'  stiitutcs  iii  (|U('stioii.  Tilt'  net  was  iiot  iiici'cly  iiitciidcil  t() 
])r(>fcrct  iKTsimsîU'tiii;;' witliiii  tlh' sti'ict  liiir  of  tlicif  "lut\',  Imt 
ti»  prott'ct  tlieni  t'roni  tho  constat |Ue)iCf s  ot'  uiiy  cxccss,  iiiadvci- 
tciitly  <'(iimiutt('(l  iii  tlif  cxiTcisr  oF  thcir  otticc.  Tlif  f'ccs  of 
tlic  ortictTs  nf  thc  (Mistoius  wtTi'  ('stalilislicil  hy  varions  acts  of 
thc  Impérial  l'arliamciit,  and,  liaviuf;  nnch  li'^al  fouiidation, 
f'onnt'd  a  j)art  of  thc  otîici'  to  wliifli  tlicy  liclonycd.  Tliis  action 
was  ni»t  nicrt'ly  For  a  non-t'caMant'c,  hnt  foi' a  luisFcasanct',  in 
takino'  nioïc  tlian  tlic  DcFcndant  was  cuti tU'<l  to,  For  it  was 
ailinittctl  that  he  was  cntitlcd  to  sonie  Fcos  :  upon  tlu'  wliole, 
it  was  c'oiitcndcd,  tliat,  altlionj^h  thèse  Focnial  olijections  nii^dit 
he  foiisideivd  as  eviiicini;'  a  dispttsition,  on  the  part  oF  their 
client,  to  évade  the  main  ((uestion,  tliey  Felt  theniselves  bound 
hy  pi-oFes-iionnl  dnty  to  take  thcm  ;  aiid,  iiioivover,  they  were 
suppoi'ted  Ity  thi'  case  iA' (n-cciiira if  vs.  Ilard,  (1)  where,  in  an 
action  lirou^ht  aoainst  an  excise  otficer,  to  l'ccover  liack  duties 
]):ii(l  aFtcr  the  act  oF  ]  arlianient  imposin^'  them  had  expired, 
such  notice  was  held  necessaiy.  They  aiso  cited  Sdiiiidefs  vs. 
Siiii.itdf'rs  (2),  and  conchide<l  hy  statin^-  that  as  they  conside- 
red  thèse  j)re!iminai'v  ohjections  décisive  in  tluîir  Favoi-,  they 
desii'ed  that  they  minht  he  disj)osed  oF  lieFoiv  ])roceedin<>' to  the 
exaniination  oF  the  witnesses  ;  Foi-,  the  act  oF  parliament  ])e- 
l'emptorily  enacted,  that  no  évidence  whatever  conid  Ite  iccei- 
ved,  nntil  snch  notice  shonld  hâve  heen  pi'ovcd.  The  court, 
thercFore,  were  Im^ukI  to  irive  their  o[)inion,  in  Itmliic,  whe- 
ther  or  not  the  Défendant  was  within  the  protection  oF  tliesc 
acts  oF  parliament. 

lil.AcK,  For  the  l'iaintifl",  said  that  the  acts  in  (juestion  did 
not  attbrd  the  DeFendant  tlu'  protection  which  he  clainu'd.  The 
])ul)lic  interest  re(piired  that  officers  oF  customs  and  excise 
shonld  Ite  ])r()tected  in  the  dischar^v  oF  tlieir  duties,  For  ail 
acts  liy  them  doue  IkukÎ  fidc,  For  the  enForcement  oF  the  laws 
oF  customs  and  excise  ;  even  wheii,  accordin<^  to  thc  strictness 
oF  thi'  conniion  law,  they  would  lie  liahle  to  damai^es.  With- 
out  such  [)i'otection,  it  was  ohvious  that  Fi-auds  on  thc  p)U- 
blic  reveiHie  mi^ht  he  coniniitte<l  in  varions  fonnswith  inipu- 
l'ity.  But  this  ])i'otection  was  conFerred  upon  them,  not  For 
tiieir  individual  lienetit,  but  Foi'  the  pur])ose  oF  securiii^'  the 
iull  and  just  exécution  oF  the  laws  oF  trade.  shijipinj;'  and  re- 
r  "P.ie.  No  such  considération  oF  ])ublic  ])olicy  can  a])]ily  to 
■  lîc  F'ees  to  be  received  by  thèse  oHicers,  Foi'theirown  services, 
i,i  the  dischai'e't'  of  the  duties  imposed  ui»on  them.  There  was 
.  )  rea.sun  why,  in  res])ect  oF  such  Fces,  thèse  oiHcers  shonld 
iiot  be  under  the  same  liabilities,  both  civil  and  criminal,  as 
aiv  ail  othei'  ofticcrs  uiuU'i"  thc  Kine-"s  o-dvernment.  It  was  not 


(1)4  T.  R.,  553. 
(•2)  2  Kîwt,  •_'.').•{. 
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ol' an  inipropci"  cxcrrisc  of  antlioiity,  in  tlic  t'iiforccincnt  of 
tlic  l'i'Vciuic  Ifiws  ot"  wliicli  tlic  l'InintiH'ctUiiplaint'd  ;  iii>r,  as  in 
tlic  casi'  of  (ji'criniui  1/  vs.  //itvv/,  for  ai»  abuse  of  tlu' discirtion 
in  tlu'  Défendant;  !)Ut  it  was  for  exaetiiiif  îind  receiviiiif  nio- 
ney,  as  due  to  hini  for  fées,  to  wliicii  liy  law  lie  had  no  title. 
'riie  act  complained  ot  was  not  doue  l)y  reason  of  liis  ottice, 
riiiiiff  (ifficii,  liut  liy  eolor  of  liis  office,  colore  ojfîeii,  wliieli 
was  tlie  ti'Ue  distinction  on  sucli  occasions.  Ou  gênerai  reaso- 
ninn-,  tlierefore,  the  objection  taken  conld  not  lie  stipported. 
Tlii'i'e  were,  liowever,  positive  aiithoi'ities  vjpon  tins  ])oint,  ami 
tlie  cases  of  /rrl inj  vs.  W il.son  { 1  )  and  l' mii/ir/hi/  vs.  McLron 
(2)  wei-e  cite<l.  In  the  lattei'  case,  it  liad  lieen  e.\]iressly  deci- 
ded  tliat  notice  of  action,  under  the  statutes,  was  not  neces.sa- 
r\'  in  an  action  a^ainst  a  coUector  of  taxes  for  retainini:'  too 
lari^e  a  suin  as  fées,  ont  of  the  ])roduce  of  pi'o|)erty  distrained. 
The  .VDVOCATE  (iE\KR.\L,  in  re])ly,  iusisted  that  the  cases  ci- 
ted  were  ])ej'fectly  distinnuishatile  froni  this,  liecanse  if  it  had 
lieen  the  intention  of  the  lefrislature  to  confine  the  provisions 
of  the  statutes  reciuirin^'  the  notice  to  actions  of  tort,  oi",  if 
the  obiect  had  beon  uiei'elv  that  thev  uiiffht  ten<ler  auiends,  it 
would  hâve  been  ,so  stated.  If  the  act  wei'<'  held  not  to  ex- 
tend  to  actions  of  assuni])sit,  it  would  theii  beconie  inii^atoi'y, 
l'or,  in  everv  case,  one  uiiolit  waive  the  toi't,  and  sue  in   foi-ni 

(',!•    COIlt  l'Ilci  H. 

Sewell,  Cil.  .).  :  I  cannot  entertain  a  doubt  on  this  (pies- 
tion.  The  provisions  of  the  statute  are  obviously  dictatecl  by 
reasons  of  ]»ul)lic  ])olicy,  and  are  intended  to  protect  the 
])ublic  officer  in  the  l'ail'  exécution  of  liis  duty  towards  the 
pulilic.  The  le^-islature  witli  this  view  lias  eiiacted,  that  no 
action  shall  be  instituted  ayainst  hiiii,after  the  exjiiration  of  a 
liiiiite(l  period,  and  that  lie  shall  liave  a  nionth's  notice  of  any 
action  wliicli  it  iiiay  l)e  inti'nde(l  to  iiistitute  aeainst  liiiii 
within  that  jieriod.  But  this  is  not  an  action  brou^ht  to  reco- 
ver  back  any  jiortion  of  nioiiey  belonniiin;  t.(i  the  public  :  it  is 
for  iiioiiey  had  and  receiveil  liy  the  Defeiidaiit.as  fées  of  office 
(litr  to  /nui,  and  wliich,  as  lie  allèges,  lie  lias  a  ri<;lit  fo  retaiii 
h)  /lis  (iini  (isc.  hy  wliat  law,  between  iiian  and  niaii,  is  any 
jiei'son  authtu'ized  to  retain  iiioney  wliicli,  f.r  U'tjiio  et  huiiojw 
«luoht  to  l'efund,  because  it  lias  been  in  bis  possession  for  the 
space  of  tlii'ee  inontlis  :'  ''  I  ilo  not  sec,"  .said  lord  Kllenho- 
roiiuii,  in  the  case  of  ll'(*//(^v'  vs.  Smil/i,  "  how  acts  of  s])olia- 
tioii  eau  be  said  to  be  doue  in  [»ursuaiice,  or  by  colour  (»f  an 
net  of  parliaiueiit.  '  (•'{) 

(1)4  'IVnn.  Hep..  JS."». 
ci)  Hani  iuid  .\1(1.,  4-J. 
(:<)  ôEasl  H..    \\\).  •  • 
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Tlic  cnrrciit  of  iintlioi'itit's  supjjort  tliis  iHstinctioii.  Tu  Ir- 
riiuf  vs.  Wilsiti},  wliicli  lias  lict'U  citcil  at  tli»'  liar,  tlic  action 
was  institutfil  }iy  tlic  owiicr  of  ocitain  ^oods,  t'oi'  iiiom'v  l>!ii(I 
to  a  eustoiii  liouHc  oHiccr,  to  rcilecin  tliom  fr>ni  a  si'izurc  to 
wliicli  thcv  wcrc  iiot  lialdr,  aiid  lord  Kt'iiyon  ludd  tliat  tlii' 
action  was  wcll  lii'ou<rlit  and  tliat  notice  was  not  ncccssarv. 
Tlic  case  ol'  (îreentndy  vs.  Hard,  wliicli  lias  also  bccn  citcd 
at  tlic  l)ar,  on  tlic  part  of  tlic  Dcfcndant,  came  aftci-wards, 
bcfore  thc  sanic  leai'ncd  jud^e  ;  hnt  the  princi})lc,  upon  whicli 
it  was  decidcd,  in  «tliis  case,  that  notice  ica»  necessary,  was 
qnite  dittcrent  tVoni  tliat  on  whicli,  in  the  precedin<;'  case  of 
Ii'i'inii  '^'^-  ''  '^•'">",  it  \\ns  decideil  tliat  notice  was  not  neces- 
sary. In  tlie  case  of  (ircpiurdji  vs.  Ilanl,  the  action  was 
hroui^ht  to  recover  certain  dafit's  received  liy  tlie  Défendant, 
aftei'  the  act  whicli  iniposed  theni  had  heen  l'epealed,  the  de- 
iiiand  was  for  nioiiey  whicli  liail  lieen  paid  to  the  Défendant, 
in  liis  pulilic  capacity,  for  the  use  of  the  jiultlic,  and  it  was, 
nioreover,  in  évidence  that  the  J)efenilant  had  paid  over 
the  whole  aniount,  which  lie  had  received,  to  his  supei'ioi'  in 
office.  There  was  no  discrepancy,  therefore,  in  the.se  décisions 
of  lord  Keiiyon.  TSut,  the  case  of  riiipfii'Uni  vs.  McLeaii  is 
conclnsive.  In  that  case,  the  action  was  for  nioiiey  ha<l  and 
received,  and  was  laon^ht  to  recover  the  amount  of  an  exces- 
sive cliar^e  niacU'  by  the  Defenchint  as  a  collector,  on  a  dis- 
tre.ss,  for  arrears  of  taxes,  and  it  was  held  that  the  DeftMuhmt 
was  not  entitled  to  a  inonth's  notice,  liefore  action  hroni^'ht.  I 
ani,  for  the.se  reasons,  of  opinion  that  the  objection  which  lias 
lieen  taken  liy  the  Défendant  iiiust  he  overruleil. 

Kekk,  J.  :  The  (juestion  appeai's  to  nie,  npon  the  short 
time  I  hâve  had  to  consider  it,  one  of  ^i-eat  importance,  as 
connecte(l  with  the  (hities  of  a  \\v^\\  ])ul)lic  officer,  and,  in  the 
absence  of  dii'cct  authorities,  J  cannot,  withont  fnrther  con- 
sidération, reprcsent  myself  as  niaster  of  the  snbject. 

No  order  was  made,  bnt  the  (piestion  was  reargiied  in  the 
term  followinu-.  ami  the  ol>jection  overruletl  by  the  whole 
coui't.  (.SVnih'/'.s  h'c/).,]).  17!).) 
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PUBLIC  OFFICER.-FEES. 

Colin'  Ol'  KlNo's  Bench,  Québec,  IHth  April,  l.S2r;. 
Phk'i:,  an-ainst  Pkijcev.vl. 

//'/(/  .■  That,  11(1  li'(>  (il'otlicc  ciiii  he  cxiictcil  liy  a  jtiil)lic  (illiccr,  nnlcss 
cwlahlislii'd  liy  l('^rislativ(>  eiiactnicut,  or  ])y  ancient  nsayn'  wliidi  ]>n',sn|i- 
])(ist's  the  .sauctiim  (if  Uvislativc  aiitliority. 

The  actiiiii  l'nriiKHiey  liail  and  received  will  lie,  lur  e.Torhitant  t'ee.s  ])aid 
tociistoin  liduse  oliicers,  and  in  tlie  naine  dl'the  (iwnerof  a  vessel,  al- 
thi)ny:h  j)aid  liy  tlie  niaïster. 
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'l'Iic  ImiK'riiil  stiitiitf,  .'itlt  (  ii'o.  III.  (11.  xi.v,  fiiiicts  tliat  w  iicrc  iki  lin-s 
liavf  ht'cii  t'stahlislicil  in  a  colniiy  of  (  ircat  Uritaiii,  tlii- ciistnin  lioiisc 
(idiccrs  tiicrc  .><liall  lii' t'iititlcii  to  n'ccivc  siicli  l'ccs  as  wcn'  rcccivcd  hy 
tiic  likc  (ifliccrs  in  tlic  iicarcst  port  in  any  Mritisli  cnlnny  licfim^  tiic^Utli 
St'iitt'nilicr,  17(14,  and  tlic  cdnrt  willtakc  ndtici' nC  tiic  relative  jifu^rra- 
jiliical  |)usiti<ms  df  cnnntries  to  ascertain  tiiat  port.  (1) 

Tliis  wuH  lui  action  for  nioncv  liud  ami  ifceivcil,  l)i'()Uirlit  l>v 
tlu'  Plaintiti",  aoainst  tlu'  Défendant,  torccovei'  Itack  theiiniotnit 
of  certain  stnii.s  of  nioney  wliicli  liad  lieen  clainieil  aiid  received 
hy  tlie  Défendant,  in  liis  capacity  of  collector  of  tlie  cuHtonis, 
at  tlu!  port  of  Québec,  as  lawful  fées  of  office,  under  the  au- 
tlioi'ity  of  tlie  27tli  section  of  tlie  Britisli  statute,  ôtli  (îeo.  TTI, 
cil.  XLV,  wliicli,  "  in  oi'der  to  prevent  aiiy  disputes  conceiiiin^ 
what  fées  tlie  otîicers  of  His  Majesty's  custonis,  in  tlie  Kritish 
colonies  or  phmtations,  in  America,  niay  lie  entitle<l  to,  for 
iiiakin<r  entries,  or  other  Imsine.ss  doue  l>v  tlieiii,  in  the  exe- 
cutioii  (.f  tlieir  eiiiploynu'iits,  "  (until  sucli  tiiiie  as  tlie  saine 
sliall  l»e  otlierwise  settled  liv  the  authoritv  of  parlianient,  and, 
provided  also,  that  the  fées  taken  are  not  contrary  to  the  ex- 
[iress  direction  of  any  act  of  parlianient  niade  in  (Jreat  Bri- 
tain),  enacts,  "  that  in  ail  and  every  poi't  or  place,  on  the  con- 
tinent of  Aniericîi,  witliin  His  Majesty's  dominions,  wliere  no 
fées  hâve  heeii  received  hy  any  officer  of  the  custonis,  such 
officer  sliall  l»e  eiititled  to  the  same  fées  as  hâve  Iteen  received 
hy  the  like  officers,  in  tlie  nearest  [lort  in  the  said  colony  or 
plantation,  on  or  before  the  2!)tli  day  of  Septemlier,  17(i4,  and 
if  no  fées  hâve  been  receive<l  by  any  officer,  in  any  jiurt,  in 
sucli  colony,  or  ])lantation,  sucli  officei'sshall  be  eiititled  to.sueh 
fées  as  hâve  been  received  by  the  like  offici'rs  in  the  nearest 
port:  within  anv  British  colony  or  plantation,  on  or  before  the 
said  2î)th  day  of  September.  1704."  The  Plaintitfaverred  that 
the  fées  taken  by  the  Défendant  were  exorbitant,  and  tliîit  tliey 
liad  been  received  without  any  lawful  or  sufficient  autho- 
rity. 

Skwell,  Cil.  J.  :  ()bj(>ctions  hâve  been  nuule  to  the  form  of 
tliis  action,  but  the  case  of  Sfcmisoii  vs.  M<irf'niu'i'.\\]\'u-\\  was 
cited  at  the  bar  (2)  sliews  that  the  action  for  money  liad  and 
received  lies,  "  for  exorbitant  fées  paid  to  custom  liouse  officers," 
find"  that  it  is  well  brou^'ht  by  the  owiier  of  the  vessel  U])on 
wliicli  tliey  hâve  1;een  jiaid  by  tlie  iiiaster.  "  The  same  case, 
couple(l  witli  what  is  said  by  lord  Kenyon,  in  the  case  of 
Irving  vs.   \V iisun,  (8)  shows  also,  that  money  taken  by  officers 

(1)  Ijcs  statuts  impériaux  concernant  les  douanes  ne  sont  pins  en  force  ici, 
mais  cette  cause  est  ri''.snniée  n  cause  des  principes  généi-aux  concernant  les 
employés  pnl)lics  (pii  s'y  trouvent  énoncés. 

(2)  Cowpei',  8(»,-). 
(8)  4  T.  H.,  48.-), 
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of  tilt'  ffvriluc,   wliicli   tln'V  iM'c    iiot  HUtlittrizfil   td  (IciidukI, 
"  caiiiiot  lie  ('(iIKmI  a  voluiitiiry  ]t)iyiiifiit. 

<  )lijfcti()iis  liavt'  likcwisf  Ix'i'ii  urj^fd  n^faitist  tlu;  cvidciicc 
wliicli  is  Itrt'oi'f  us.  It  lias  Iummi  Haid  tliat  tlit-  t'i'cs  to  Ih-  taken 
Mt  tlic  |M)rt  of  (^)iiclicc  arc  tlioHc  wliicli.oii  tlu'  2!>tli  Sf]it('iiil)or, 
I7(i4,  wcir  taUi'ii  at  tlic  nrarcHt  purt,  aiid  tliat  Halifax  <iu<flit, 
tlu'i't'fon'.tolti'  provcMl  toKe  tlic  iit'arcstjMd't;  and  it  lias  aiso  '  .'cn 
said,  tliat  nothiiii»'  luit  tln'  oriLHiial  taMc  of  tlic  l'ccs  takcii  at 
Halifax  caii  Kc  rcccivcil  in  cvidcncc  Totln'  Hrst  it  wuuld  pro- 
liahly  lie  a  sutHcicnt  aiiswcr  to  say,  that  tlicrc  ar<'  iiiany  faets 
(if  piililic  iiotoricty  wliicli  ciiurts  of  law  arc  liound  to  notioc 
witliDUt  strict  pruof,  and  tliat  of  thcsc  tlic  relative  ^cop'aplii- 
ral  ))()siti()ns  and  fj^eiici-al  liniits  ot"  provinces,  iiitrr  ne,  ninst  lie 
onc  :  as  Halifax,  tlicrcfure,  was  tlie  only  ])ort  ^>\'  X<)\a  Scotia, 
in  I7ti4,  and  as  Nova  Scotia,  at  that  jiciioil,  inclndcd  tlie  pré- 
sent province  of  New  Brunswick,  and,  consc(|ncntly,  was 
l>oinide<l  liy  Canada,  if  we  nieasui'e  by  land,  tlie  ]K)i"t  of  Hali- 
fax, lieinir  co-extensive  in  its  liniits  witli  tlie  jirovince  of 
Nova  Scotia,  was  in  this  vicw  of  tlie  suliject,  in  tlie  year 
I  7(i4,  tlie  iiearest  port  :  and  if  wc  nieasurc  liy  water,  wliicli 
seeiiis  to  lie  the  ])ro])cr  construction.  Halifax,  if  even  locally 
considcrccl,  was  still  tlie  ncarcst  port,  as  it  was  the  tirst  at 
wliich  a  slii])  would  arrive  in  a  voyage  froni  Canada,  along  the 
sea  coast  of  the  then  Mritish  provinces  in  America.  It  is  not, 
hosvever,  ncccssaiy  to  liavc  recourse  to  any  le^al  presmii[)tion 
of  this  <leseripti(»n.  For  althouj^h  it  he  truc,  as  was  ar^ued, 
that  the  liest  évidence  is  to  lie  <fiven  that  the  natiU'e  ot"  the 
case  adiiiits.  it  is  eciually  true  that  the  stron^cst  jxissilile  assu- 
surance  of  a  fact  is  not  re(|uii'ed  ;  and  that,  wlicn  a  Défendant, 
af.;viinst  wlioiii  it  would  otherwise  he  recpiisitc  to  prodnce  par- 
ticulai' pi'oof  of  any  fact,  lias.  Iiy  his  own  conduct,  jii-ecludcd 
hiiiisi'lf  fi'oiu  disputin»;'  that  fact,  strict  piroof  is  n<it  retpiii'cd. 
(  I  )  Now,  in  this  case,  tlie  J)efendant  founds  his  rii^dit  to  retain 
tlu'  nioney  wlii  h  is  deiiiandcd,  as  nincli  npon  the  Halifax 
docket  or  talde  of  the  fecs  takeii  at  the  custoni  liouse  of  that 
])ort,  on  the  2!)tli  of  Si'pteniher,  I7(i4,  as  U])on  the  statute.'ôth 
(  !co.  111,  eh.  XLN',  and  no  otlier  than  tlu'  Halifax  docket  is  in 
évidence  on  cither  side.  'i'iie  ("0])^  of  this  docket  oi'  talile  of 
fées  (on  wliich  the  l'IaintiH'  relies,  as  wcll  as  the  Défendant) 
lias  lieeii  produc<'(l  and  fyli'd  liy  the  latter  u[ion  notice  froiii 
the  Plaintitl' to  priiduce  it  ;  and  it  is  in  cx'ideiicc  that  this  copy 
lias  1h'(  n  for  niany  years  suspeiidt^d  publicly  in  the  cvistoiii 
luaise  at  Queliec,  as  the  tarifl'of  the  port,  and  was  npon  niany 
occasions  i'eferre(l  to,  liy  the  J)cfendant  pcrsovnll i/,  as  his  aii- 
tlioritv  for  the  fecs  wliich  lie  clainicd  and  received  ;  and  this 


(1)  2  Pliillips,  on  ,ri,h,i>r.  -Jd'l.  -.'ir). 
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CMindiict  is  fin  Miliiiission  on  tlic  ]inrt  ot"  tlu'  hriViiilimt  timt 
ll;ilit'a\,  1)11  tlir  '2U  S('|itt'iiilMT,  I  7(14,  was  tilt' iiffin-st.  |ii»i-t  :  fur, 
it  tliis  wjiH  iKtt  tln'  ciise,  lie  (•«•in  lifivr  iiu  ri^lit  to  tVt'S,  iijioii  flic 
iiiitliurity  <>t"  tlif  llîiIitMX  <l<i(l<it.  'l'Iiis  coïKliict  nf  tlic  Dct'cii- 
(l)iiit  is  also  Mil  îKliiiissiuii  tliat  iio  t'ccs  wcic  takcii,  at  tlic  j)(»it  ni' 
Quclx'c,  or,  in  aiiy  other  port  (»f  C'aiiiulu,  lit'f'oi'»'  tlu*  'i.^tii  Scj)- 
tciiilicr,  I7(i4  :  ami,  coiisiMiuciitly,  an  answcr  to  anotlu  r  nliifc- 
tioii  wliicli  lie  lias  niatlc  to  tlu"  f\  idcncf  lirt'oïc  us,  liy  wliicli  it 
is  ni-j^rcd,  tliat,  iis  lie  is  cliarf^cd  witli  a  Infacli  ot"  diity,  it  was 
iiicuiiilM'nt  ou  tli(^  IMaiiitirt'  t<>  proxc  tliis  cliari^ft',  tlion<ili  it 
iiii<rlit  involvt'  a  iicifativc,  and  tliat  tlit-  l'Iaintitl,  undcr  tlic  sta- 
tiiti',  ')tli  (  ico.  III,  cil.  XLV,  Avas  liound  to  provc  tliat  7*0  fccs 
une  takcn  at  tlic  ])ort  of  C^uclicc,  antcccdcntto  tlic  :i!>tliSi'p- 
tciiilicr,  17(i4:  for,  it"  any  t'ccs  wcir  tnkcii  at  tlic  pmt  nf  (^)uc- 
licc,  or  in  uny  otlicv  port  ot"  C'anada,  licforc  tliat  day,  tlic  Dc- 
Fciidant  can  havc  110  rin-lit  to  tVcs  upon  tl'c  autliority  «t"  tlic 
dockct  ot"  a  ])ort  in  aiiotlicr  |)i-o\incc.  It  is  an  answcr  also  to  tlic 

arniinicnt  wliicli  lias  1 11  raiscil  upon  lOtli  (  Jco.  I  II.cli.  x.\xvii, 

and  tlic  4r)tli  (!co.  III,  cli.  LXVni.ïiy  wliicli  tlic  t'oi'iiicr  statutc 
is  niadc  pcr]ictual.  For,  altliouch  tlicsc  statutcs  dcclarc,  tliat 
thc  officcrs  ot"  tlic  custonis  in  tlic  colonies  niay  Ia\vt"ully  dcniand 
and  l'cccivc  sucli  t'ccs  as  tlicy  and  tlicir  jircdcccssors  rcspccti- 
vcly  wcrc  ;uh1  liad  Itccn  ^cncrally  nnd  usually  accustonic(l  to 
dciiiand,  takc  and  rcccivc  hrforc  tlu'  ."Jlh  i>f  Si'iifcuilicr,  l7('>/i" 
yct,  it"  no  i'ccs  wcrc  takcn  liy  tlic  custonis  liousc  otiiccrs  of  tlic 
port  of  Quel lec,  bcfoi-i' tlint  day,  thcsc  statutcs  can  liaxc  110 
iicarin;,^'  ujion  tlic  (picstion  now  Iicfoiv  us. 

Tlic  cstalilisliiiicnt  of  fccs  to  lie  takcn  liy  tlic  otliccis  of 
anv  (fovciiinicnt,  is  an  act  t)f  Iccislaticni,  and,  in  its  cti'cct,  an 
act  of  taxation.  It  is  a  déclaration  tliat  sucli  otticcrs  shall  iiot 
lie  oliIi(fc(l  to  discliar^c  tlic  diitics  rc(iuired  Iiy  law.  in  tlieir 
sevci-al  stations,  witliout  a  tixcd  rcwai'd  :  and,  as  tliis  rcward 
is  to  lie  pai<l  liy  thc  sulijcct  of  tlic  ^•ovcrniiicnt,  it  is  to  tliciii 
a  ]ircscrilic(l  i-ulc  of  action,  wliicli  tlicy  caniiot  l>nt  oliey, 
wlii'ii  tlic  éxecution  of  tlic  diitics  so  re(|uircd  is  askcd 
on  tlicir  licluilf  :  ami  a  tax,  liccause  tlicir  olicdiciicc  to  tliis 
nilc  of  action  unaxdidaMy  takcs  moiiey  from  tlicir  poc- 
kcts.  With  us.  it  is  not  in  thc  powcr  of  thc  ("rowii  to 
crcatc  any  \\v\\  offices,  with  ncw  I'ccs  aiiiicxcd  to  tlieiii.  or  to 
amicx  ncw  fccs  to  old  offices.  (I)  So  tliat  fccs,  to  spcak  e-e- 
iicrallv,  iiiust  cithci"  lie  cstalilishe(l,  and  ascertaiiicd  \*y  Iceis- 
'ative  ciiactnicnt,  or  liy  ancient  usan;e  which  ]ircsup])oscs  thc 
saiKtioii  of  législative  autliority.  ('!)  And  with  i'(Mjicct  to 
custoiii    liouse  fccs.   this  is  particularly    truc,  iiot  only   in  thc 

(Il   -2  liist.,  .V.:î  ;  I   lîhuk.  ('(lin.,  -JTi;. 
(■_')  ( 'liitty,  '////);■< /-(x/ri//'/-' .  SI. 
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)>in'»'iit  siiitf.  Iiiit  in  tln' »MiIiiiiifH.  \',y  tin-  Titli  Cm:  II.cli.  IV, 
Hi'c.  7,  il  i.H  timrtcil,  •  Tiiut  (ttliffis  ol"  tlic  ciistimi.s,  in  tlic 
scvt'i'jil  ports  wluTc  tilt'  ^(hmIh  t'xportcil  or  iniportcd  unioiint 
U)  tlif  value  ot'  Hvc  pnund.s  oi-  iiiorc,  sliall  tnkf  ami  nrcive 
sucli  t'ccs,  iinil  no  otlitT,  iiH  wtTt;  tiiki'ii  in  tlic  4tli  ycui'  of 
tlu'  lut»'  kin^  .laniifH,  u,ntU  tlx'  s<d(l  fcen  sliall  hc  <>t  lier  irise 
sfttli'il  hif  t/ii'  iintliiirit;/  <>/ /xniiainciif.  I5y  tlic  24tli  article 
(ti""  tlic  niIcH,  ordcrH,  (lircction.s  and  allowanccs,  "  anncxcd  t(» 
tlic  sanic  statutc,  (  1  )  "  t'or  avoidini;'  ail  op])i'cs,sions  ]>y  any 
ot"  tlic  ofticcrs  of  tlic  cJistoins  in  iiny  poi't  ot"  tlii.s  kin^doin,  in 
cxactini;  iinrcasonaMc  t'ccs  from  Ihc  iiirn/iiiiif,  hi/  n'iisan  <if 
Il  II  1/  cul rirs,  (ir  nl/ii'rii'isi' (oiic/i  i  nij  f/w  s/i  i^ipin'i  or  iinsliin- 
/>îufi  of  (I  II  II  i/o(>(ls,  ii'iiri's  or  iiirrr/iinullzc  ;  it  is  ordcre*!, 
"  tliat  no  ortîccr,  cici'k  oi-  otlicr,  Itclon^'iii^  to  uny  custoni 
liousc  wliatsocvcr,  shall  exact,  rc(|uii'c  or  reccivi-  uny  otlicr  or 
^rcatcr  fcc  ot'  any  nicrcliant,  or  otlicr,  wliatsocvcr,  t/mn  sncli 
as  arc,  or  slmll  hc  csfiihlislici/  lu/  tlic  Coniruons  in  i>ii rliaincnt 
iissciiililcil.  "  Hy  tlic  14  Car.  It,  cli.  XI,  sec.  84,  doulilc  conts 
and  damages  nrc  iiiiposc(l  Ity  vvay  ol'  penalty,  upoii  cvery 
pcrson  "  t'inployed  in  His  M.ijcsty'soustoins,  wlio  sliall  dcinand 
or  takc  aiiy  otlicr  or  {^•rcatcr  suni  oF  nioiicy  t/mn  h;/  loir  is 
noir  duc,  or  slmll  lierai  ftcr  hccoinc  il  ne.  "  And,  liy  tlic  îStli  of 
Anne,  cil.  .\lll,scc.  2(5,  it  is  aeain  cnacted,  "  that  tlic  fecs  of  thc 
oHicers  (»f  tlic  custoiiis  Iriiolli/  due  on  tlic  lilst  .luly,  1710, 
shall  'ioutinue  payable,  ////  oltcrcd  lu/  tlic  Comnions  of  Urciit 
liritain  in  fturUnnicnt.  "  Iv  addition  to  thèse  statutcs,  it  is, 
liy  tlic  (itli  William  and  Mary,  ch.  I,  sec.  5,  pi-ovidc(|  that  ail 
oHicers  of  thc  customs,  in  thc  jiort  of  Londoii,  in  thc  ont 
/lorts,  inul  clsir/icrc,  shall,  at  tlicir  l'cspectivc  a<lmissioiis,  takc 
their  corpoi'al  oath,  "  that  thcy  will  not  takc  or  i-cccivc  any 
reward  oi-  j^ratuity,  directly  or  indircetly,  otlicr  tlian  their 
respective  salaries,  and  what  is  or  shall  hcallowcd  them  from 
the  Crown,  or  tlie  rc(/ul((r  fec  establislcl  In/  Intr,  for  (iny 
scrricc  donc  In  tlic  c.rccvtioii  of  t/ult'  m  nloi/nicids  In  l/ic 
ciistoius,  on  (I  II  II  licconnt  ir/mtsocvcr  ;  "  end,  hy  thc  printcd 
insti'Uctions  mven  hv  thc  commissi-i'uis  of  thc  customs  to 
the  collectors  in  America,  it  a})pcars  that  tliis  oath  is  takcn 
undcr  thc  anthority  of  this  act,  as  wtdl  hy  otHccrs  in  the 
cdionics  as  in  Knnland.  Lastly,  hy  the  27th  section  of  the  ôth 
(Jeo.  m,  ch.  .XI A',  which  lias  aircady  becn  stated  at  large,  it  is 
cnactcil,   that  the  fecs  which  the  custom  house  officcrs,  in  the 
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(1,  Of  thèse  lulfs,  cto.,  tlii'  l.Stli,  IStli,  liltli, 'iL'iul,  •_'4th  iind  •_V)tli.  are  re- 
«'iiai'tfil  hy  the  eimsoliihitioii  act,  '27  <îe(>.  III,  eh.  xviil,  .sec.  JKt,  .SlM,  XU\  aiul 
.S4tli.      See  tlie  Mtatiite  ami  XuiliiiH  lirilish  ilntiin. 

L'niler  tlie  aiithoiity  <>f  this  suetioii  of  the  iiileH  and  oïders,  a  hook  of  feex 
for  the  eustimi  iiouHe,  was  estalili«he(l,  A.  1).  Kiti'i,  hy  the  HouKe  of  Coin- 
mous,  aii<l  wijiiied  hy  tlie  .s})eaker.  See  JouiiialB  of  the  Coiniiioiix,  ITlh  May, 
ItiO'J,  and  Nodin'K  Hri'Mi  ihifiix,  p.  H',  wlieie  il  will  hc  foiiiid. 
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l'iitiHli  Aiiirricaii  foldiiics,  an-  iiutliori/cd  /<//  Ih^if  art  tt» 
rt'ci'ivc,  and  "  may  I»'  t-iititlcd  tu  tor  iiiakiii;,'  ciitrit-H,  and 
ntlit-r  liiisini-sH  dont-  Ity  tlicni,  in  tin-  oxccutitm  of  tlifir  cui- 
pldynicntH,  sliall  lie  l»y  tlicin  rtuîcivfd,  iintil  muoIi  tinic  as  thc 
sanic  sliall  lie  otlii-rwisf  scttlcil  Ity  i  lie  antliority  ol'  l'ai'lia- 
iiicnt  "  From  tla-sc  statutcs  it  apiifars  cvidentiv,  not  <»nly 
tliat  tlif  daims  of  custoiii  liousc  nfficfi's  to  t't't's  in  tlu*  jMH'ts 
ot'  liiitisli  America  are  limitcd  tu  Ft-cs  wliicli  arr  i-stalilisln'd 
liy  law  liut  tliat  tlicy  aie  duc  only  For  services  i'e(|uii'ed  liy 
law  ti>  l»e  donc,  iii  tlie  exécution  ot"  tlieir  respective  otKces. 
and  actually  pertormed  l»y  tlie  otlicer  :  ami,  tins  lieiii^  tlie 
criterion  liy  wliicli  tlie  le^'ality  of  tlie  i'ees  now  in  dis|)ute 
liotweeii  tlie  parties  in  tllis  cause  nilist  lie  decided,  it  reiiiailis 
l'or  us  to  eiKjuirc  and  to  dctcrmine  liow  many  and  wliicli  oF 
tliem  t'all  witliin  tliis  descrijition. 

rpon  tlie  tirst  estaltlisliiiient  ot"  the  Xoilli  AuK'rican  colo- 
nies, Parliament  tliou^lit  it  necessary  to  take  soine  nieasui'cs 
Foi'  tlie  résiliation  oF  tlie  plantation  trade  :  tlie  act  oF  I2tli 
Car.  II,  cil.  XVIII,  accord in;j^ly,declare(l  tlie  ipialiticfitioiis,  wliicli 
sliould  l»e  riMjuired  For  vessels  tratlin^f  to  tlie  colonies,  and 
cnjoinod  tlic  ^ovcrnor,  or  pt'i-son  Ity  liim  appointed,  to  iiispcct 
and  take  i-aiv  tliat  tlie  act  in  tliis  respect  was  duly  cxccutcil, 
iiiid  to  take  lionds  For  ail  vessels  laditit;'  aiiy  oF  tlic  coiiiiiio- 
ditics  which  it  cnnmcrated.  By  tlic  act  ot'  tlic  15th  oF  Car.  II, 
cil.  VII.Further  re<^ulations  were  madc,and  every  jierson  i.in/ior- 
t î iKj  (IoikIh  hlto  tlic.  l'iiloii  tes  was  re(piii-ed  t*)  dclivcr  to  tlie 
o;overnor  of  such  colony,  oi'  to  sucli  person  or  otficcr  as  slioidd 
l>y  liim  lie  autliorized  aiid  appoiiite<l,  "  a  truc  invcntory  oF 
ail  sucli  fjoods.  "  No  diitics  were  laid  at  tliis  timc,  iior  nntil 
tcn  years  aFter,  upoii  any  comiiiodities  in  tlic  plantations,  luit 
certain  duties  liavin<^  becn  imposcd  liy  the  act  of  thc  2ôtli  oF 
Car.  II,  cil.  VIF,  on  sii^'ars  and  certain  otlier  articles,  to  lie 
paid  in  tlic  [)lantatioiis,  it  was,  liy  tlie  2iid  and  îh'd  sections 
oF  thc  saine  statutc,  enactcd,  "  tliat  the  several  duties  .so  im- 
poscd should  lie  levii'il  and  paid  to  such  collector  or  other 
ntticer  iu  thc  plantation,  as  sIkuiM  thercaFter  lie  a[)poiiited, 
ami  should  hc  Icvicd  undcr  thc  supcrintcndcncc  oF  thc  coiii- 
luissioners  of  the  custonis  in  En<.flaiid.  "  Such  is  thc  ori<fin 
oF  the  custom  liousc  in  thc  colonies.  It  was  aFtt'rwards  enac- 
tcd, liy  thc  Util  and  (ith  .sections  oF  the  "th  and  cSth  of  Wil- 
liam III,  ch.  X.XIl,  that  thc  otiiccrs  oF  the  custonis,  in  thc 
lilantations,  "  sliould  lie  appointed  hy  tlu'  Lortls  oF  the  Trca- 
sury,  aud  the  commissioiiers  of  the  custonis  in  Kno'lund,  " 
and  that  ail  sliips  coniiii^"  iiito,  or  f;«)in<j  ont  of  any  of  the 
said  plantations,  and  ladiii^'  or  unladin<;'  aiiy  <^oods  or  comiiio- 
dities, ami  thc  ma.stcrs  thercof,  and  thcir  ladinos,  sluudd  lie 
suhjcct  and  liablc  to  the  same  raies,  Visitation^,  searches, 
14 
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pt'naltii'S  and  t'oi-fciturcs,  as  to  the  (;iit«'fin;f,  liuliii^,  or 
<liselmr<fiii<^  tlicir  iVHjJcctivt'  .slii])s  niid  lîuliii<^H,  as  sliips  and 
tlit'ir  Ia<lin},fs,  and  th(^  niastcrs  thcrcoF  are  suitjcct  and  liahlc 
ti)  in  tliis  kin^<l(nn,  "  (tliat  is  to  say,  in  England),  "  by  virtue 
of  Mh-  i:{tli  and  14th  Cîar.  II,  ch.  xi.  " 

Aftcr  tlicHf  ociioi-al  observations,  w«^  proceed  to  the  iîonsi- 
dcration  ot"  tlie  sevcrai  fces,  winch  liavc  bcen  doniamled  and 
roceived  by  tbe  Défendant,  upon  tlie  several  entranci^s  and 
clearances  of  tbe  IMaintiff's  vessels,  speciHed  in  the  bill  of 
particnlars  and  in  tlie  évidence.  Thèse  consist  of  tifteen 
items,  ail  of  which  are  chai'<,'ed  a^ainst  the  ship,  seven  upon 
the  voyage  inwai'ds,   and   eijrht  upon  the   voyage  ontwards. 

\Ve  aiv  of  opinion  that  the  cha!';»'i'  of  nine  shillings  stei'ling, 
as  a  fee  foi*  the  gênerai  entry  inwafdsof  each  vessel,  is  a  lawful 
fee,  and  is  ])i'o{)erly  a  chai-ge  against  the  shii):  that  the  charge 
of  one  shilling  aiid  six  ])ence  stei-ling,  as  a  fee  due  t<»  the 
Défendant  ui)on  the  ship's  i-epoit  inwai'ds,  in  addition  to  the 
fee  charged  and  l'eceived  for  tl/f  f/cnei'dl  entry,  is  not  a 
lawful  fee,  and  cannot  be  retaine(l  :  that  th.e  chai'ge  of  two 
shillin<rs  sterlinij,  as  a  fee  due  to  the  Défendant  for  acertiticate 
of  the  ship's  repoit  inwards,  is  not  a  lawful  fee,  and  cannot 
be  ivtained  ;  that  the  chaige  of  one  shilling  and  six  pence 
sterling,  as  a.  fee  due  to  the  Défendant  foi-  a  warrant  to  the 
niaster  to  unload,  is  not  a  lawful  fee,  an<l  cannot  be  retaine<l  : 
that  the  charge  of  two  shillings  sterling,  fca-  the  anchorage  of 
the  vessels  in  (piestion,  is  not  a  lawful  fee  aiîd  cannot  be 
retained  :  that  the  chai'ge  of  thirteeii  shillings  stei'ling,  for 
recoiding  the  registei'  nf  the  vessels  in  (piestion  ujion  each 
voyage  inwar<ls,  is  not  a  lawful  fee,  and  cannot  be  retained; 
that  the  V  ''aige  «)f  four  shillings  and  six  pence  sterling,  as 
a  foreign  topsi,'  fee,  upon  each  of  tlu;  vessels  in  (piestion,  aiid 
upon  each  voyagv  inwards,  is  not  a  lawful  fee;  that  the 
charge  of  one  slulling  and  six  pence  sterling,  as  a  fee  foi- 
the  niaster's  l'eport  of  each  of  the  vessels  outwar<ls,  is  a  lawful 
fee,.  .  kI  is  properly  a  chaige  against  the  ship;  that  the 
charg>'  of  two  shillings  sterling,  for  a  cei'tiHcate  of  the  shi{)'s 
i'e])ort  (aitwards,  is  not  a  lawful  fee  ;  that  the  charge  of  oiu; 
sJiilling  and  six  pence  sterling,  for  a  warrant  to  the  niaster  to 
unload  is  nota  lawful  fee:  that  the  charge  of  one  shillingand 
six  pence  sterling,  fora  bill  of  stoi'cs,  is  a  lawful  fee;  that 
the  charge  of  two  shillings  sterling,  for  a  cocipiet  on 
stores,  is  not  a  lawfid  fee  :  that  the  charge  of  one  shilling 
and  six  jience,  sterling,  for  the  list  of  iiieii,  is  not  a  lawful 
fee  :  that  the  chaige  of  foiir  shillings  and  six  pence  sterling, 
as  a  f»»reign  topsail  fee,  upon  each  of  the  vessels  in  «piestion, 
and  upon  each  voyage  ontwards,  is  not  a  lawful  fee,  ami  that 
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tlu-  clifir^i-  of  niiic  !shillin{Ip^  sterling,  >vh  a  fco  for  thc  gênerai 
clearanci'  outwards  of  eacli  vcssel,  is  a  lawful  Fee. 

Justices   Kkkh,  PKUllAKI/r    aîid    Ho\VK\,concurre(l     in    tiu; 
judgnient.  {Sfiutrf'n  Urp.,  [).  I.SÎ).) 


PUBUC  OFnCER.-ACnON  OF  DAHAOES. 

Coi'KT  (>!"  KiNMi's  Hknch,  Québec,  20tli  April,  l(S2(). 
Patkiisons  and  Weiu,  against  Peiuevai.. 

Ifilil  :  Tliiit,  liy  tlio  words  "  first  or  stcriinjr  co.st,"  iii  tlie  l'rov.  Stiit., 
.">;>  (rco.  m,  {•]\.  xr,  inipcsiiijrdii.io.s  on  tlio  importation  of  rertiiin^ioods, 
is  to  hc  luultMstootl,  tho  i)ri('c  paid  for  tiioni  at  the  place  from  whenco 
ti»(\v  wcre  exporte»!,  loss  tlie  discount.  (1) 

And  an  action  on  tlie  case  n<ay  be  inaintai'ied,  a}:aiiist  a  collector  of 
tii(?  custoiiis  wlio  refnscs  to  admit  the  jtoods  to  an  entry,  until  duties, 
as  calcnlated  upoii  tlie  priée  of  tlie  good»,  witlnait  a  déduction  of  tlio 
discount,  iiave  been  paid.  (2) 

Skwkkl,  (^H.  J.  :  This  is  an  action  on  the  case,  against  the 
collector  of  the  ctistonis,  as  a  ministerial  otticer,  Ç.i)  For  refus- 
ing  to  perforui  a  duty  which  he  was  bound  to  perfonn,  in  the 
exécution  of  his  office,  bv  which  the  îMaintiffs  Avere  injured. 
Tliere  are  vi'ry  few  instances  in  which  a  public  ofticer  is  ans- 
werable  for  an  act  fairly  donc  in  the  pei'forniance  of  hi".  duty 
to  the  best  of  his  judgnient.  (4)  Yet,  an  action  on  the  case  has 
been  iiiaintained  against  the  coniniissioners  of  the  custonis,  for 
ail  omission  of  duty  sinn)ly,{5)  and,  in  ail  cases  whei-e  the  act 
of  a  public  ofticer  is  icilfttUi/  donc,  that  is  to  say,  t«  thme  con- 
trit nj  f(i  /lis  oK'ii  connirfioii,  ium  shews  pa rf ialifi/  in  tlie 
exécution  of  the  trust  reposed  in  hini,  his  conduct  aniounts  to 
niisbehavi-ar  in  his  duty,  for  which  he  is  clearly  answera- 
blt'.  (())  The  Plaintifts  in  this  cause  hâve  proved  a  case,  which 
niakes  it  impossible  to  suppose  that  mère  i'rr<tr  in  judgnu'nt 
or  mistake  in  law,  was  the  <'aiise  of  the  conduct  of  wiiich  they 
complain.  It  appi'ars  that  there  are  certain  ijoods,  such  as 
liardware,  Hollaml  tapes  and  ounee  threads,  which,  in  every 
invoiee,  are  charged  at  the  same  oi-oss  priées,  an<l  dicchictious 
oi"  «liscounts,  which  varv  a'  'ording  to  the  state  of  the  market 


(1)  Ce  statut  n'est  phis  ou  vi),'\icur.    i 

(2)  V.  art.  I(C2'-M'.  I*.  ('. 

CM  Srliiiioltl  vu.  Hiniixliiiil,  HT.  K.,  (i4(i. 

(4)  Dniri'  vs.  Voii/fon,  I  Kii»t,  p.  'Ai'.\,  iiolii  1>,  pcr  Wilson  J, 

(5)  Lacoii  VH.  Jfoofur,  6  T.  R.,  224. 

(R)  Huiler,  N.  P.,  p.  1(4  ;    /funiinii  vs.   Tiiii/ii  ii<l>  n,  I    Kiist,  p.  .V».'). 
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iit  tlif  tiiiii' ot' tlii' |iurcl)a.s».s  îiiv  iiiîultMHioii  tlu'  face  of  cach 
iiivoicc,  so  tliat  tlic  value  ot'  sucli  i^oods,  usually  ("iIIimI  tlie 
short  priccH,  is  asc'crtaiiu'd  liy  tln'  aiiioniit  of  tlic  (Iciluctioiis, 
and  aH  tlic  balance  so  cstablislu'd  is  the  prJci'  actually  paid  hy 
the  piircliasiT,  it  is  ('OMsciiut'iitly  "  flir  firsf  or  sterling  <'i)sf  '' 
ot"  al  «foods  so  situatod. 

Ih'  tlic  Pi-oviiuial  Statutc,  n'A  (  îro.  III,  cli.  XI,  k'c.  1  and  2, 
it  is  ciiactcd,  "  tliat  mH  and  cvery  jx'rson  or  pci'sons  wliatso- 
"  t'Vcr,  wlio  shall  iiiipoi't  or  ln'in^  witliin  tins  |)rovinc'c,  any 
"  ^'oods,  wari's  or  iiiorc-liaiidisi'  of  aiiy  kiiid  whatsocvci",  shall 
"  iniiiicdiatt'ly  ])roduc'i3  to  tlu;  colk'ctor  of  the  custoiiis  of  the 
"  «listrict  wlu'ivin  snoh  importation  shall  he  luadc.tlu'  orif^inal 
"  invoicc  of  tlu'  ^oods,  \\ai\'s  or  nu-rchaiulise  wliich  shall  Ik; 
"  so  iniportc'il  as  aforcsaid,  and  thi"  importer  or  imiiorters  of 
"  such  (roo(ls  shall  makc  and  suIiscimIk'  an  alHdavit,  upon 
"  which  the  coHi'ctor  is  empowcred  to  take  and  adniinister  the 
'■  oath,  and  shall  i)ay  a  duty  of  two  pounds  ten  shillinj^s  per 
"  centnm,  to  he  ca,leulate(l  on  the  tirst  (a-  sterling-  cost  of  eaeh 
"  one  hundrecl  jKnnids  worth  of  such  ^^oods,  and  so  in  propor- 
"  tion  for  a  greater  or  less  ([Hantity  thereof  "  On  the  occasion 
which  ^ave  rise  tt)  tins  actitm,  the  entry  of  a  certain  (piantity 
of  Holland  tapes  was  tendeied  l»y  the  Plaintitts'  clerk  to  the 
Défendant.  He  olijected  to  the  calculation  or  the  duty  ujxm 
tho  halance  which  remained,  after  deduetin^,  accordin^  to  the 
invoice,  the  discounts  froiii  tlie  otoss  priées,  and  expressly 
refiised  to  admit  the  goods  to  entry,  unless  the  duty  was  paid 
upon  the  gross  priées,  without  any  déduction  whatever.  The 
Plaintitts  theyealled  ujion  the  Défendant,  liy  ])i'otest,  to  admit 
the  ta[)es  to  an  entry,  and  tendered  the  athdavit  reipiired  hy 
the  statute,  together  with  the  amouiit  of  the  duty  calculateil 
upon  the  s/mi'l  priées  ;  yet,  iiotwithstanding  this  foi'iiial 
d<'iiiand  of  his  duty,  the  Défendant  ao-ain  refused  in  tliese 
words,  "I  make  no  answer."  The  Plaintitts,  theii,  tindino-  tliat 
the  tapes  could  not otherwise  he  eiiteied,  paid  the  amouiit  of 
the  iluty  calculateil  u])on  the  <,n'oss  priées. 

Xow,  it  is  distinctly  in  évidence  tliat  the  Défendant  had, 
l»ef<a'o,  heen  iji  the  constant  luihit  of  < dniittinf^'  to  entry  ail 
similar  «roods,  upon  paymeiit  of  the  duty  calculateil  u]>on  the 
short  ]irices -.  and  that,  durinj;' the  veiy  period  of  his  altercation 
with  the  Plaintitts,  ami,  after  it,  lie  admitted  similar  f^oods, 
lielongiiifr  to  otiiers,  to  entry,  upon  paynient  of  the  duty  cal- 
culated  upon  the  short  jirices.  The  infereiices  froiii  thèse  facts 
are  iri'esistalile,  tlu  y  show  that  the  DefiMidants  coiiduct, 
towards  tht'  Plaintitts,  was  contrniy  to  his  own  conviction, 
wilful  and  \vidnj,d'ully  partial,  and  judgnient  must  he  entered 
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îif]fainst  him,  for  tho  daiuififeH  domiinlel,  wlth  c  >sts.  (I^tadrt'i:! 
%>.,!).  215 j  (1) 
A.  S'iTAin'  Àr  Black,  for  tlic  Pluiiitiff's. 

Tlie  AtTOUNEV  (iEXEUAL,  for  Dofeil.ïîlllt. 
The  case  of  Pdfertionft  <('•  <//.,  a^ainst  Pi'rci'ral  was  c  in-iod 
to  appeal.  H'nv,  follows  the  jud^'iiicnt  of  thc  V  airtof  Appcals. 


RESPONSIBILITY.-PDBLIC  OFFICER.-DAMAGES. 

CoUHT  OF  Ap1'EAI-s,  Quobec,  ISth  Jaimary,  1.S2.S. 

On  uppral  from  QuoIhïc. 

The  hon.  M.H.Perceval,  AppelhinijUiul  PATEUsoN.sand  Weiii, 
Respondeiits. 

An  action  ()ftroH|)iis8  on  tlic  case,  fora  niisfcasanci»,  i-an  lu»  niaintitined 
aj-Minst  a  rolloi'tor  of  tlic  ciiMioiiis,  for  cxactiii^'  a  lar.^cr  sniii,  fur  diitios, 
tlian  ilic  law  aullioriztîs,  inilt'sssoini'  n'asimahlcirrotiinl  ofcvciis:'  forlilH 
(•onduct  is  sliown,  or  sucli  facts  hc  laid  licfnrc  the  court  as  wili  cxcludc 
cvcry  iMipiitation  of  malice  or  wilfn'  iiiti'nt. 

If  tiic  dcolaratioii,  in  this  action,  i:ontain  a  statonient  of  ail  lia' 
niatcrial  facts.  it  wilI  l>c  siitlici(nit. 

Whorc  spécial  damages  is  the  «xist  of  tlie  action,  and  it  be  notall(V,'(>d, 
or,  if  all(\i:(!d,  be  not  ])ro\(>d,  the  action  miist  be  disniissed.  J5nt  w  iiere 
tiie  law  gives  a  rijilit  of  action  for  an  iiijnry,  it  [jn^snmes  that  damafies 
arc  the  conseiiuence,  and  a  conclnsion  for  j;eneral  damages  will  be 
sntiicient. 

HeiI),  C'h.  .!.:  The  AppeUant  dénies  to  the  ResponchMit  a 
ri<rht  to  recover  damages,  un(hn"  tlie  présent  foi'ni  of  aetion, 
hceanse,  1.  'l'his  action  can  only  he  considered  as  an  action 
iiiiiil ictio  liidi'hiH^  oi'  au  action  to  l'eeoxei-  Itack  the  exeess  ot 
iluty  ])aid,  as  to  the  Ap])ellant,  as  tliere  is  no  oTound  uiion 
whicli  it  can  he  niaintaine(l  ao-ainst  luin,  as  a  puhlie  otHcer, 
for  any  l)reach  of  his  thity,  as  sueh.  2.  Knou^'h  is  not  stated 
in  the  (h'chii'atioii  to  niaintain  tlie  action,  and,  more  par- 
ticularlv,  hecause  the  sterjino-  cost  in  the  invoice  of  the  Koods 
imported  is  not  set  ont,  so  as  to  shew  the  ainount  duc  "M  that 
importation.  That  the  <lutv  of  the  ])uhlic  otHci  r  was  uot 
stated,  nor  were  the  circumstaiices  of  the  in  jury,  or  spécial 
damao^es,  so  set  ont,  that  tin-  Ap))ellaiit  could  answer  thei'cto, 
(tr  the  Respoiideiit  lie  entitled  to  damnocs. 


(I)  'l'Ile  rcniudy  agiiiiist  a  paMic  otiiccr,  for  iitglrcl  i>r  inisliuliiividin,  limy  be 
))_\  an  aL'tiim  on  tlic  ca.si',  allcgiiig  liis  iiiiMilciiu'jiiiour,  ov  by  au  attioii  of  dcbl, 
.u'i'ordiiig  t(i  tlie  natuic  of  tlie  iiiisfeasaiiee,  liât,  nevei' by  asKuin|)sit.  as  an  ilii- 
|)lieil  proiiiise  to  do  liin  diity  MiMilUin  vs.  Kriifnntii,  4  .Vla.-isacliiisetts 
Kci).,  .S7H. 

The  words  "  tnu,'  valiU',"  in  an  aet  ini))o«ing  dnties,  niciiii  the  actual  cosl 
iif  tlie  goods  to  tlie  iiniiorter,  at  tlie  place  froni  wliicli  tliey  were  inipoited, 
iiiid  not  the  eiinent  niaiket  valui'  uf  the  goodo  at  .siicli place,  '/7c  Cui/i  if  Sl(lt^■■^ 
vs.  Tafipaii,  Il  W'ht'at,  4lît. 
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Witli  irfi'ixMK'i'  to  thcse  t\v<>  jfroniuls.wi'  iiiust  tirst  (Ictci'inijio 
Avhat  tilt'  nature  of  tliis  action  is,  and  wc  will,  tlu-i'clty,  liuiit 
tlu!  ohjt't'ts  of  discussion  to  n  fcw  {joints.  It  cannot  Ix;  ctni- 
sidert'ti  as  an  action  condiciio  indeJ/iti,  or,  nierdy  to  rec()ver 
})ack  nionics  wi'ongt'ully  paid.  It  is  an  action  on  the  case,  for 
a  niisfoasancc  aj^ainst  a  ministcrial  officcr,  in  the  discharge  of 
liis  duty,  not  nierely  for  refusinif  to  ])erforn»  what  tliis  <luty 
re(juired,  but  for  exceedin^  liis  autliority,  in  tlie  discharge  of 
that  «luty  ;  for  coniiielling  the  Hes|»ondents  to  pay  more  than 
l)y  hiw  they  were  Ixanid  to  pay,  not  froni  any  niisapprehension 
of  tlie  law,  but  ifllfiilli/  and  nudicioiisli/,  with  a  view  to 
injure  the  Respondents,  and  to  prevent  tlieni  fi'oni  ini])oi'ting 
thèse  goods,  as  ])y  hiw  tliey  were  entitled.  This  hmguage  of 
the  déclaration  caïuiot  be  niisunderstood,and  upon  an  exaniin- 
ation  of  the  authorities  cited,  it  will  be  fourni  that  tins  action 
can  be  niaintained. 

Tn  th"  f.''',si'  of  Dvv'c  \s  'jnnltov.  (1)  whicli  was  an  action 
againsta  returning  otficer,  for  refusin<>-  the  vote  of  the  Plaintifi", 
Mr.  justice  Wilsoii  said,  "this  is,  in  the  natui'e  of  an  action  for 
niisbehaviour  by  a  pulilic  officer  in  his  duty;  now,  I  think  it 
cannot  be  called  a  niisbehaviour,  unle.ss  undiciotisb/  and 
irUfidly  donc,  and  that  the  action  will  not  lie  for  a  niistaUe 
in  law.  In  ail  the  cases  put,  the  niisbehaviour  niust  be  wilful, 
and,  by  wilful,  I  undei-stand  contrary  to  a  inan's  own  consci- 
ence." But,  we  n(!ed  not  hâve  recourse  t<t  «uiv  law  a\ithoiities 
to  say,  that  no  nian  shall  be  perniitted  wilfîîlly  to  abuse  lus 
office,  or,  by  a  nnilicious  exercise  of  it,  to  -njure  another 
withotit  incm'riufj^  ivsponsibility  in  sonie  shape.  ')  lie  déclaration 
contains  ail  that  is  re(juisite  to  suj)poi-t  an  action  on  the  case 
against  a  public  officer.  "In  actions  ou  the  case,  wheii  the  act 
or  non  feasance  coniplained  of,was  woi priiiia  furie  actionable, 
it  is,  in  gênerai,  necessary  to  state,  not  only  the  injury  coni- 
plained of,  but,  also,  tlu'  circunistances  undi'r  wliich  it  was 
conimitted,  as  that  the  Défendant,  midicioiiKli/  a  ikJ  fraiKhil- 
entlji  ctnifrirliH/  oikJ  //^/r»*///*//,  etc.,  (stating  a  bad  inteiit, 
corresponding  with  the  wrongful  act  coniplaineil  of  ),coniiiiitted 
or  perniitted  the  act  coniplained  of."  (2)  Now,  this  is  suffici- 
ently  set  ont  in  the  déclaration.  The,  H'fini;/,  the  injid';/,  and, 
the  'uitciit.  Again,  it  is  said,  (}\)  "that  the  déclaration,  in  an 
action  for  niisfeasance  in  an  officer,  niust  sliew  that  the 
Défendant  was  an  officer,  what  it  was  his  duty  to  do,  and  that 
he  acted  contrary  to  his  duty. 

liut,  it  is  conteiided,  by  the  A}»pellant,  that  the  dedai'atit.u 


(1)1  Kiiat's  ViV/*.,  .")(«. 
(2)  Chitty's  l'I.,  p.  .'<7(>. 
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is  (It'l't'ctivc,  îis  it  (locs  not  slicw  wlmt  tlic  <luty  \viis  whicli  hv 
li.iil  to  jH'rt'oj'in,  nn<l,  iiiorc  ])artic'ulfirly,  Iu'Ouuho  tlu-  sterling 
coHt  iii  tlio  iiivoict.'  Wfis  iiot  set  t'ortli  ho  as  toslicw  tho  Hiuonnt 
diu'  on  tlu'  ^'oods  iiiipoi-tc*!.  Tlic  Proviiifial  Statute,  (1) 
howevt'v,  (locs  not  spccifically  riMpiin'  tliis,  lait,  incrcly  sa}  î'., 
tliat  iipon  ^^foods,  wai'cs  and  nici-fliandizi-s  ini])ortiMl  into  this 
province,  a  certain  dutv  sliall  Ite  paid,  to  Ite  calciilatod  on  tlie 
firsf  or  sfciiiiKi  rasf  of  eaeli  tlOO  woi'tli  of  sudi  Kood.s.  In  the 
déclaration,  we  find  it  stated  tliat,  on  tlie  2'id  day  of  May, 
l<S25,  tlie  Plaintitts  were  possessed  of  div«'rs  lar^e  (piantities 
of  i^oods,  of  the  value  ()t"£()4'J  iOs  Id  sterlin»;  nionev  of  (Jreat 
lîritain,  wliich  tliey  iinported  into  this  province,  at  tlu'  port 
of  Quehec,  îind  which  were  liahle  and  char^eahle  with  certain 
duties  to  His  Majesty.  That  o\'  tins  importation  the  Plaintiff's 
^ave  notice  to  the  Défendant,  as  collector,  and,  then  and  there, 
])roduced  to  the  said  Défendant,  as  s\ich  collectoi,  the  or/'/Z/za/ 
inroirc  of  f/,.'  said  "...'/••<.  (Hty>orW,  and,  then  and  there,' 
oti'ered,  etc.  Ail  that  was  essential  on  this  ])oint  is  certaiidy 
hère  stated,  and  in  a  way  to  nieet  the  ohjection  niade,  viz. 
the  stei'ling  cost  of  the  j^oods  inniorteil,  notice  thereof  to  the 
Appellant,  and  a  communication  to  hini  of  the  original  invoice, 
the  doing  of  what  was  needful  tlu-reon,  the  paynient  (»f  the 
duties,  etc.  The  déclaration  might  hâve  heen  more  minute, 
hut  ail  the  material  facts  are  stated.  In  the  authority  last 
cited,  it  is  said,  "if  the  déclaration  shews  the  misfeasance,  it  is 
sufHcient,  though  xidiiiltx  several  circumstances  not  material." 
It  lias  heen  further  ohjected,  that  this  action  cannot  he 
niaintained,  without  shewing  the  s])ecial  damaf^e  sustained  hy 
the  Ri!S|)ondents,  and  that  the  conclusion  in  the  dedai'atiou 
fo  the  (htnuifjc of  ihe  Plai  ntiffs,  xo  umcli/w  too  genei'al  and 
applicahle  only  to  cases  of  deht  or  assumjiHit,  where  the  con- 
clusion in  damages  iiiust  necessai-ily  a])i)ly  to  the  extent  of 
tlie  deht  or  undertakiiig  declai'ed  upon,  hut  that,  in  this  case, 
a  gênerai  damage  dues  not  Hpw  from  the  nature  of  the  action, 
as  tlu'  necessary  conse([Uence  of  the  Appellant's  neglect  of 
duty  as  a  ])ul)lic  ofîicer.  But  the  piinciple  hère  assumed  is 
taken  too  larmdv.  a  distinction  must  he  iiiade  l>etween  cases 
of  i/nierdl  and  m/n'clul  damage,  according  to  the  circumstances 
of  the  case.  If  an  action  cannot  he  niaintained,  hut  hy  reasou 
of  the  spécial  damage  occasioned  hy  the  act  coniplained  of, 
the  sp»'cial  damage  hecoines  the  gist  of  the  action,  and  if  no 
spécial  damage  he  laid,  or  if  laid  he  not  pi'oved,  the  action 
must  he  dismissed.  But,  when  the  law  gives  a  right  of  action, 
for  an  injury  coniplained  of,  it  présumes  that  damages  ariso 
from  such  injury,  and   a  conclusion  for  gênerai  damages  is 

(1)  r,H(ieo.  m,  vh.  XI,     • 
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Hutfîcii'nt.  It  i.s  cU'iirlv  stîttled  tliat  tlic  )a\v  L'ivcs  an  action 
a^ainst  a  pultlic  officca-,  foi"  a  wi'on^  donc  by  hini  in  his  ofhci;, 
when  alle^»'(l  to}«'  donc  wiU'nlly  and  nialicionsly.and  daniai^oH, 
bcinj^  a  natui'al  conHcqucncc,  niay  !«'  thnnajidcd  ^onerally. 

Upon  tlic  ^encrai  issno,  scvci-al  oljjcctionH  liavc  Itccn  ur^ed, 
as  thore  bcin^  no  pi-oof  of  notice  of  action  :  oï  tlic  tendcr  of 
entry  to  be  niade,  at  the  custoni  lioiise  ;  of  tho  protust,  or  of 
the  signatunî  of  thc  notary  toit;  of  tlie  cntry  in  thc  books 
of  tlic  custoni  liousc  undcr  wliich  tlic  extra  dnty  was  paid, 
the  oriffinal  not  being  pro(hict'd  ;  nor  of  any  act  donc  by  the 
Appel lant  pcrHonalIy. 

We  eonsidcr  tlic  cvidencc  addnced  to  bc  sutîicicnt,  on  ail 
thèse  points.  Tlic  (<uly  ([Uestion  which  l'cniains,  and  tlic  iiiost 
niaterial  in  tlic  v'  vs  wliethcr  snfîicient  évidence  bas  bcen 
adduccd  to  siip,».,  .      'légation  of  a  nialicious  intention  on 

the  part  of  the  -  i>i'^  li nit,  by  bis  refusai  to  rcceive  the  duty 
on  the  short  priccs  of  the  f^oods  iinpoi'tcd,  and  by  exacting 
the  dnty  m  the  .'i^(  r  or  n  )ininal  ])riccs.  The  évidence  bcars 
stronjrly  a^ainst  the  ,  ,)pc:.,  .it,  it  asccrtains  the  fact  that 
dittci'ent  individuals,  at  diltcveni  tiiiics,  and,  for  a  lon^  tinie 
past,  hâve  made  entiies,  at  the  cnstoni  house,  on  the  invoices 
of  goods  iniported  by  theni,  and  paid  the  dnties  upon  the 
short  priées,  as  a  niatter  of  coui-se,  and  without  objection  oi' 
difficulty.  Independent  of  tins  being  the  interprétation  to  hv 
put  on  the  law,  it  would  sccm  to  bave  been  the  constant 
practice,  at  the  custoni  house,  to  receive  the  iluties  upon  the 
short  priées.  It  does  not  appear  to  hâve  lieen  a  niatter  of 
contest  or  of  doubt,  not  a  sinûflc  instance  to  the  conti'arv  is 
shewn  but  the  one  beforc  us,  and  it  is  difficult  to  accoinit  for 
its  being  raiscd  on  this  occasion.  It  was  the  intcrest,  and,  we 
nmst  say,  the  <luty  of  the  AppcUant  to  hâve  laid  before  the 
court  such  factsas  would  bave  sht^wn  soinc  reasonable  groxnid 
of  excuse  for  his  conduct,  and  thrown  ail  imputation  af  malice 
oi-  wilful  intent  out  of  the  (piestion.  If  lie  was  in  possession 
of  such  évidence,  but  diil  not  sec  fit  to  adducc  it,  wc  rcgn't 
that,- as  a  public  otHcer,  lie  did  not  avail  hinisclf  of  .so  effectuai 
a  nieans  of  defence  against  an  action  of  this  nature.  But 
taking  the  facts  as  they  stand  before  us,  uncontrovci'tcd  or 
ex])lained  by  any  évidence  on  the  part  of  the  Appcllant,  we 
Hnd  nothing  to  justify,  or  cxcusiî  his  conduct  ;  hc  bas  made 
no  case  for  the  court  to  hcsitatc  or  deliberate  upon,  and  we 
must  di"aw  that  conclusion  from  the  évidence  which  the  court 
below  bas  donc. 

Judgment  afHrnicd.  {Shutrt's  Rqh,  p.  270.) 


li.: 


or 

ade 
wo 
)Virt 


'  » 


HE   LA    l'UOVINCE    DE   (QUÉBEC. 

HORTMAIN.-WILL.-BEQUEST. 

M(;(JlLh  C.\)LLK(iE. 


il7 


Coi'liT  oK  Ai'i'EAi.s,  Qia'l»ee,  29th  April,  l.S2().     ' 

On  a])pt'al  t'roin  Mimtiral. 

François    1)ksi{ivièi{Ks,   Appt'llant,   and     tlu'     Hou.    John 
Rl<;ilAlll)SON  and  othors,   Rcspondents. 

Hiid  :  Tliat  tlio  declariitioii  ofthe  Klii<;  of  France,  wliiili  rciiuircs  a 
liconcci  in  mortniain,  in  certain  (■a.s(^s,  in  repealeii  liy  tiic^  l'mv.  Stat., 
41  (reo.  III,  cil.  xvir,  .S()  far  as  resiKU'ts  tlie  Royal  Institntinn  fur  tlie 
advanceinent  of  learnin^.  (1) 

The  l)e(iue.st  of  a  snm  of  inmiey  to  truateeH,  for  tiie  t)ehelit  of  a  ('orpo- 
ratiiHi  not  in  i'hxc,  but  in  fipj)arent  oxjHîctancy,  is  not  to  l)e  considerecl  a 
lap.W(l  lenacy.  (2) 

A  siniilar  l)e(|ne.st,  tn  1)0  applied  tnwards  di'frayin^r  tlie  e.\j)ense  to  he 
ijicnrred  in  tlie  érection  and  estahlisliiiient  of  a  university  or  collège, 
uj)on  condition  tliat  tli<^  sanu^  he  erected  and  estahli.sheil  within  ten 
vtMrs  from  the  testator'.s  deoease,  .snch  con<lition  is  accoinplished,  if  a 
corporate  and  political  exisitMice  he  friveii  to  snch  nniversity  or  collejie 
hy  letters  patent,  emanatinj;  froin  the  Crown,  althoiinli  a  hnildinyr 
applied  to  the  jjnrp/ises  of  snch  nniversity  or  collège  iiiay  iiot  hâve 
heen  erecUxl  within  that  jteriod  oftime. 

McCJill,  a  gentleman  of  large,  real  and  landed  cstate,  niade 
his  will,  at  Montréal,  on  the  <Stli  day  of  Jainiary,  IHl  1 ,  by 
whicli  he  left  a  large  portion  of  his  fortune  to  the  Appellant, 
who  was  in  no  degree  related  to  hini  by  blood  :  and,  to  .shew 
his  love  of  learning,  and,  to  perpetuate  his  naine,  he  be(|uea- 
thed  to  the  honorable  John  Richardson,  and  James  Reid,  of 
the  city  of  Monti'eal,  the  révérend  John  Strachan,  rector  of 
Cornwall,  Upper  Cîanada,  and  James  Dniilo}),  of  the  said  eity 
of  Montréal,  and  totheir  heirs,  a  tract  of  land  ealled  Hurnside, 
containing  4(i  acres,  inclnding  an  acre  of  laii<l  purehased  l»y 
him  from  one  Sanscrainte,  together  with  the  ihvelling  inmse, 
and  other  buildings  thereon  erected,  with  their  a])])in'teinuices, 
in  trust,  that  they  should,by  a  good  and  stithcientconveynnce 
and  assurance,  convey  and  asstire  the  sanie  to  "The  Royal 
Institution  for  the  advancenient  of  learning,"  constituted,  or 
to  1k'  constituteil,  under  an  act  of  the  Provincial  Parlianu'ut 
of  the  41st  of  His  late  Majesty,  ch.  XVir,  intitided  "  An  act  for 
"  the  establishtiient  of  free  schools,  and  the  advanceinent  ot 
lt;ariiing  in  this  province  ;"  upon  condition  that  the  Royal 
Institution,  to  use  the  words  of  the  testator,  "  do  and  shall, 
"  within  the  space  of  ten  years,  to  be  accounted  from  the  time 

(1)  V.  art.  ;«)(iC'.  C.  ■-     ,      . 

(2)  V,  art,  838  C.  C. 
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"  of  iiiy  •Iccciist',  l'i'i'cf  iintl  l'stiihllsli,  or  cniixe.  to  hr  rrcrtcil  or 
"  cshilills/wd,  uj»()ii  tlu'  said  last  iiiciitioiu'd  tract  or  parccl  of 
"  laiid,  ail  uiiiv(.'i'.sitv  or  follc^fc,  for  tlu!  purposes  ot' ('(hu-atiou, 
"  and  tl»e  advanctMiitait  of  leariiin^  in  tins  province,  vvitli  a 
*  <'i)iiipi't('iit  ininil)cr  of  ]»i'ort'ss(ir.s  and  tcachers,  to  rcndci' 
"  sucli  t'staltlisliint'nt  t'ft'cctual  and  licncficial,  foi'  tlio  piirposcs 
"  intt'nde<l  ;  ami,  if  tlic  said  Royal  Institution  for  the  advancc- 
"  of  li'ariiin^  shonld  so  crcct  and  estalilisii,  or  cause  t;)  bc'crec- 
'■  ivd  and  estal>lislie(l  an  nniversity,  tlieii,  upon  condition  als:), 
"  that  oiif  of  t/tc  colln/M  tohti  Citmpvm'd  in  tlie  said  nniversity, 
"  sliouM  lie  nanied  and  pei  petually  lie  knownand  distin<,fuislied 
"  liy  tlie  a])peIlation  of  Mcdill  Colbyc  :  and,  if  tlie  said  Royal 
"  Institution  for  tlie  advancenieiit  of  leariiin^  sliould  iiot  so 
"  erect  and  estalilisli,  or  cause  to  lie  erected  and  estaldislied  an 
"  University,  but  sliould  erect  and  estalilisli,  or  cause  to  lie 
"  erected  or  estahlislied  il  collège  only,  tlieii,  upon  tlie  furtlier 
"  condition,  tliat  the  s.iid  colle^fe  slioultl  l>e  naiiied  and  perpe- 
"  tually  lie  known  and  distinifuislied  hy  tlie  appellation  of 
"  Mriîill  (JoUi'i/r."  The  ti'stator,  furtlier,  provi<led,  that,  until 
sucli  universitv  or  collew  sliould  be  erected,  the  said  Roval 
Iiiititution,  to  use  the  test.itor's  words,  "s/mll-  pertnit  irif/  said 
'■  ii'ifc,<i  11(1,  I  n  ciisc  of  /i'f<l('(if/tj/i('  said  Fra  lirais  I)rsririh\'n, 
"  to  liold,  po.ssess  and  eiijoy  tlui  said  last  iiientioned  dwellinjj 
"  house,  Iluildinfjs  and  preinises,  and  to  l'ecover,  hâve  and 
"  receivi'  ail  and  eveiy  the  r.'iits,  issues  and  profits  thei-eof,  to 
"  ami  for  lier  and  liis  use  and  benetit.  And,  u])on  this  otlier 
"  and  furtlier  ex])ress  condition,  that,  if  the  said  Royal  Institu- 
"  tion  for  the  advancenient  of  learnino;  sliould  ne^U'ct  to  erect 
"  and  establish,  or  cause  to  be  erected  and  established,  such 
"  universit}'  or  collei^e  as  aforesaid,  in  iiiininer  (iforrxaid, 
"  iriiliiii  tlif'sdld  Kjiiiri'  offcii  i/i'((rs,  fo  hc  arroii iifrd  frinii  f/ir 
"  fi  me  of  III 1/  dcri'Ksc''  theii  and  in  such  case,  the  said  conve- 
yance  to  the  Royal  Institution,  sliould,  after  the  expiration  of 
the  saiil  ten  years,  be  absolutely  void.  And,  upon  trust,  that 
the  Respondeiits(  Plaintirts  in  the  court  bdow),  and  thesurvi- 
vor  of  theiii  sliould  permit  thi'  testator's  widow,  or,  in  case  of 
lier  deatli,  the  Appellant,  to  eiijoy  the  said  land,<lwellin^  hcaise 
aiitl  ])reiiiises,  and  recover,  hâve  and  receive  the  ivntsand  jiro- 
tits  thereof,  until  the  niakin^f  and  executin^  of  the  said  con- 
veyance  and  assurance  to  the  Royal  Institution.  And  it  is  pro- 
vided,  by  the  testator's  will,  that,  if  the  Royal  Institution 
sliould  refuse  to  accept  the  said  conveyance  and  assurance, 
u[)on  the  said  cindition  or  sliould,  after  the  niakin<^  and  ac- 
cepting  of  the  said  conveyance  and  assurance,  "  nefi;lect 
"  to  erect  and  establish,  oi-  cause  to  be  ei'ected  and  esta- 
"  blished  such  uiiiversity  or  collefre,  as  aforesaid,  in 
"  Ijjanner  aforesaid,  within  the  sai<l  space  of  ten  yeai's,  to  be 
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"  iiccuuiiti'tl  tVoni  tlu'  tiiiH'  (tf  hi.s  (k-cfast'  :  ur,  if  tVoiii  aiiy 
•'  lef^iil  cause,  niattt'ror  thiii^f,  thc  said  ti'ust  so  as  aforcsaiil,  t»t 
"  foiivcy  aiid  assui'c  tlie  saiil  tiart  oi- parct-l  ot"  land  aiid  picini- 
"  st'H  to  tlif  said  Royal  liistituti  ni  for  tlic  advancciiu'iit  of 
"  Icai'iiiii^,  in  tlic  iiiaimcr  liciciu  lii'forc  diicctcd,  slioiild  l.e 
"  iiicapalik'  of  lu-in^'  accoiiiplislu-d  oi-  can'ii'<l  into  (.'ti'fct,  or 
"  otlu'rwise  becoiiic  oi-  lie  deeiiied  or  lie  coiistrued  to  lie  inva- 
"  lid,  illégal  oi'  iiioj)erative,  tlieii,  and  in  eitheror  any  of  those 
"  castes,"  upon  trust,  tliat  tlie  Hespondents,  or  tlie  survivoisor 
survivor  of  tlieiu,  or  their  lieirs,  etc.,  do  and  sliall,  froni  and 
lifter  the  expiration  of  tlie  said  space  of  ten  years,  by  a  ^ood 
an<l  sutfieient  conveyance  and  assurance,  eonvey  tlie  said  tract 
of  land  and  preniises  to  tlie  Apjiellant,  if  tlieii  livin}^,  and  to 
liis  lieii's  and  assiyns  for  ever,  or,  if  dead,  to  hls  le^al  heirs 
tlieii  livintf,  and  to  tlieii' lieirs  and  assimis  for  ever. 

The  testatoi'  furtlier  dii'ects,  tliat,  (Uit  of  the  j-est  of  his  es- 
tâtes, real  and  pei'sonal,  which  sliall  or  niay  l'eniain,  after  sa- 
tisfaction of  ail  le^acies.  the  suni  of  tl (),()()()  sliall  lie  paid  to 
the  said  John  Hichardson,  James  lleid,  John  Straehan  and 
James  Dunlop,  their  heirs,  executors  and  cuiators,  to  and  for 
the  purposes,  and  upon  the  condition  followin^,  that  is,  upon 
trust,  that  tliey  "  do  and  shall  pay  the  said  suiii  of  tH),()()(), 
"  with  the  interest  to  accrue  theieoii,  from  aiid  after  tliree 
"  vears  from  his  decease,  to  the  said  Koval  Institution  for  the 
"  advancement  of  learnino-,  when  and  as  soon  as  the  said 
"  Royal  Institution  foi- the  advancement  oflearnin^- shall  hâve 
"  erected  and  estai )li.slied,  or  caused  to  be  erected  and  estahlis- 
"  lied,  a  university  <>i"  collei^i",  upon  the  last  mentiont'd  ti'act 
"  or  parcel  of  land  hereinafter  directecl  to  lie  conveycd  to  the 
"  said  Royal  Institution  for  the  advancement  of  leiiminj"-,  in 

■  manuel"  aforcsaiil,  to  lie,  l»y  the  said  Royal  Institution  for 
"  the  advancement  of  learnin^,  |)aid  and  ajijilied  towards  de- 
"  frayin^'  the  expeiise  inoiried   in    erectin^   and   estahlishintif 

■  the  said  universitv  or  collciic,  and  towards  maintaininjf  the 

■  same,  after  it  shall  lie  ei'cctecl  and  estahlislied,  in  such  man- 
"  lier  and  foi'in,  ami,  uiider  such  re<;ulations  as  the  said  Roval 
'■  Institution  for  the  advancement  of  learninfr  shall,  in  this 
"  lielialf,  prescrilte:  l'i'ovided.  ahvavs,  that  such  univei'sitv 
'■  or  colleifc  lie  erected  and  estahlishcd  witliin  ten  vears,  to 
"  lie  accounted  from  the  time  of  his  death."  It^ot'son*  to  pio- 
vide,  that,  if  such  coUe^'e  sliould  not  lie  erected  witliin  the 
spaci'  of  ten  years,  tlieii,  upon  trust,  that  the  Respondents,  their 
survivors  or  survivor,  or  their  heii's,  etc.,  from,  and  immedia- 
tely  after  the  expiration  of  the  said  ten  years,  do  and  shall 
pay  over  the  said  .£10,000,  with  interest  acci'uin^  theieupon, 
to  the  Appellant,  Desrivières,  if  ali\e,  to  and  for  his  use  and 
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hi'nofit,  or.  if  «Icivl,  thcii  to  liis  1c<,m1  hoirs  tluMi  liviii^',  to  tln-ir 
lise  iind  liciictit. 

TIr'  tostatur  (lied  on  tlu'  lOth  of  Dtîcombor,  iMi:}.  On  tlu' 
8th  of  Octoher,  iHl.S,  His  Majesty,  l)y  hi.s  letti'rs  patent,  un- 
dcM"  tilt'  ^ivat  scal  of  tlic  provincf,  constitutcd  an«l  cHtaltlislu'il 
tlu!  corporation  ivfcrrcd  to  in  thc  Provincial  Statntc,  41st 
(}('().  III,  cl».  XVII,  l>y  tlic  iianit'  of  "  T/te  Hoi/nl  Insfifnfion 
for  the  (ulviin-ctiiont  of  If'iirniiitf,"  nnd,  im  thc  ISth  Dcccni- 
bcr,  l(SH),  otlu'i'  It'ttors  patent  passcd  tlie  forçat  scal,  hy 
which  a  président  was  api)ointe(l  to  tlie  Royal  Institnt'.on, 
wlio  was  niade  an  inte^'al  part  of  tlie  saine.  The  Royal  Insti- 
tution l»ein<r  tlms  createil,  His  Majesty  was  frraciously  plea- 
sed,  hy  writ  of  privy  seal,  date<l  at  Westiiiin.ster,  the  '-U»t  of 
Mardi,  in  the  second  year  of  his  rei^n,  to  ordain  and  grant 
tliat,  U[)on  the  land  and  in  the  Imildin^s  di'seriluMl  in  the  tes- 
tator's  will,  "  there  shall  lie  estahlished,  froiii  tliis  tinie  one 
"  colleiifc,  at  the  least,  for  the  éducation  of  youth  and  studeiits, 
"  in  the  ai'ts  and  faculties,  to  coi.tinue  for  evi'r,  and  that  the 
"  tirst  collei;e  to  hc  erected  thereon,  shall  lie  called  MrdilL 
"  Colhyc,"  aii<l  His  Majesty  was  also  pleiised  therein  to  ap- 
point certain  hi^h  colonial  officers,  to  be,  with  the  jiriiicipal 
elected  liy  the  .saine,  ^overnors  of  the  said  "  Mid'dl  ('oUf<n'  : 
"  and  to  déclare  that  the  saine,  and  foui'  professt)i-s,  to  he  also 
"  elected,  shall  be  a  body  politic  and  coi-porate,  in  deed  and  in 
"  na:iie,  by  the  naine  and  stvle  of  the  governors,  principal 
"  and  fellows  of  Mrd'dl  CoW'i/c" 

In  tins  action,  tlu'  Plaintitis,  in  tlu;  court  below,  the  Res- 
pondents  in  tins  court,  trustées  uiuler  McCJill's  will,  sou<,dit 
to  recover  froiii  the  e.\e(!utors  and  residuarv  leiratee  the  .suiii 
of  .£1(),00()  and  interest.  The  Appellant,  one  of  the  Défen- 
dants, and  who  had  this  iiioney  in  his  hands,  intei-veiied,  as 
residuaiy  li'^atee,  and  prayed  that  this  nioiiey  niififht  be  do- 
clared  to  lu-Ion^  to  liini,  the  h'picy  liavin^  becoine   lapsetl.  (1) 

(I)  Under  tho  devise  aliove  iiientioiieil,  and  a  siibstMiuent  conveyance  of  llie 
estate  of  Hui'ii»idu,  by  the  devi.sees  in  ti'ust,  to  the  Royal  Institution,  tlie 
hittei',  aftei'  having  ohtained  His  Majesty  "s  royal  letters  |)atent,  eieeting 
and  estahlishing  a  collège  thereupon,  hy  the  ap])ellatiou  of  \I('(;M.r,  CoM.KiiK, 
ln'oiiglit  a  i)etitory  action,  in  the  ('oint  of  King's  liencli,  at  Montréal,  to  oh- 
tttin  froni  the  Ap])ellant  the  estate  of  linrnside,  of  wliieh  the  followlng  is  a 
report  : 

TIIK  KOVAI,   INS'IITI  "l'ION    KIIK  Tllli  ADV  A  SCKM  KNT  OK  I.KAUNINC    rs.  llKSKl  VI  i-:KKS. 

1.  If  I  lie  déclarât  ion,  in  a  jictitor.v  action,  coiitain  a  désignation  oC  tlic  land  liy 
Its  n.anic,  that  ol'  tlie  lioroii^fli,  vila^e,  or  liainlet.and  of  tlic  parisli  wlicre  it  is  sl- 
tuatcd.  thèse  will  1)1' sufflcicnt,  ovcn  if  tlic  boundarics  lie  in<'orrcctiy  stalcd.  (1) 
But,  if  thcdesitfnation  l/c  so  far  liiiprrfi'ct,  tlial  tlic  Dcfcndant  caniiot  Idcntlfy 
the  land,  hc  niay  plcad  this  tact  hy  an  exception  as  to  foriii. 

'2.  l'roof  of  a  Icttcr  of  attorncy,  exccntcd  ,«oi(.«  srhij/  /iriié,  is  not  riMinlrctl.  when 
adecd  cxceiited  hy  the  attorney  in  virtue  thcreof  is  provcd,  if  tlie  principal,  h.v 
any  suhsenuent  use  lie  lias  made  of  the  deed  1ms  ratillcd  It.  (2) 

(1)  V.  art.  .'i2('.  P.  r. 

(2)  V.  art.  1221  et  seu.  C.  C. 
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Kkuk,  J.  :  'riiis    case    coiiics   ln'forc    tin-    court    iii   .sncli    ii 
sliapc  tliat  wc  ain  fiialtlcil  tu  «(ivc   a  coinitlftc  jii(l<fiiu'nt  on 
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:l.  Tlii' lii'i;il  ni' Il  <'or|)i)i'utlori  n)ii.\  liliiiltlii'  liiitly  cDi'itonilt!  Ii.v  uiiy  ciiiitiact 
l'rciii!  wliicli  it  niiiy  dérive  a  licnctli.  (1) 

I.  A  ili'Vihr  ni' l'riil  l'Nijiti' Ici  a  i'iir|iiii'at|iiii,  ii|i<iil  coiiillt  l<ih  t  llAt  it  slionlil,  wit- 
lilll  tlii'  piTiod  (it'li'll  yiMtr.s,  mil  nilil  iKliihli.\)i,  nr  rini.ii'  lu  hr  irnliil  ii  Dil  i:\liihtis- 
/if'W,  u|iiiii  thc  saidrstatc,  un  uhlvrrslty  or  ciillciji'.     Ilrlil.  tliul   llic   word.»  in-r.l 

iiiiil  rxliihlish.  .ti.,c.\tiiul  riiily  Id  tlic  cn'clldM  iiiid  cKtaliIlNliiiu-iit  ni  lin rpora- 

tluii  (ir  1)1  idy  poil  île,  Il  ir  ml  nu  tlic  nnlviTslty  (•«illcuc,  and  noi  lo  tlii'  irccllon  of 
a  liulldinit  m  wlilcli  llic  iinivci  Kily  nr  cdIIi'i;''  i-*  t<>  l>f  l'slalillslicd. 

•'i.  Td  niainlain  a  IH'I  llnry  ai'l  ion  ajîainst  a  rcsldiiary  Irualri,  a  ili'liiriinrf  ilr 
/'■«/.i,  l'i'imi  llu' liclr  al  law,  In  noI  riMiuln'd.  I  lie  liiicliic'  Ait,  and  tlii'  l'riivlnrlal 
Stalulf,  llst  (Il  II.  III,  r h.  IV,  $  1,  lia vi nu,  as  rcspiTlx  IcKlainriilary  donatlims.  In 
i'asi'8  wlii'i'r  llii'  lirir  al  law  ha-*  lii'i'ii  rnllri'ly  l'Xi-liiili'd  rroiii  tlic  kui-i'ckhIdii  liy 
wlll,  alil'();;ali'il  tlif  riili' iif  Ilu'  Krcnrli  law,  /,<•  ;;i(ii7  .sni.i'  Ir  rij.  (2)  Sinihir,  tliat 
tlir  lii'lr  al  law  iinly  ran  avail  hiniM'H'  ni  tlii'  l'M'i'pljnn  (il  Jileiidid)  thaï  llic 
l'Ialnllft' liail  ni'vrr  nlitaiiu'd  ili'l  iii-fiiirr  ilr  .■<iiii  lii/.t. 

I).  A  lircniT  in  ninrtinain,  iiniliT  tlii- dcrlaraluiii  ni' lin- klnu  <it'  Ki'anrool'  ITt.'J, 
Is  nul  ri'i|tiiri'(l  tu  innlili'  IJii'  Knyal  Institutinn  liir  tlii>  advanri'ini'lit  ni  Irar- 
ninir  to  ai pi  ni'  a  ilcvisi'  ni'  l'ial  l'Stali'.  (:!) 

7.  Il' a  rDi'pnrutinn,  In  lir  rniiipnNi'd  ol' ri'iialn  liufti'cs  tn  lit"  snl)Mi|Urntly  na- 
iiii'd  liy  llir  Crown,  lit'  l'sialilli-lii'd  liy  NtatuU.tliR  t'xlstoncc  of  tlic  l'orporulion 
will  roinincniM'  al  tlii'  tlnii'  wlion  thf  Ktatulo  waN  paNm'd.and  nol  wln-n  tlirtriin- 
ti'rs  ai'i'  nniiii'd. 

H.  'l'Iio  conditlnn  nfa  ilrvlsr  In  Ihi'  Uoyal  Instltiillon  l'or  (lie  ailvanci'inriit  ni' 
li'iirnlnt;,  that  It  shniild,  wllliln  li'ii  yrai's,  i-aiisr  tn  lii'  cri'i'ti'd  and  l'slaliIlNlii'il  an 
imlviTsity  nr  rnlIi'Ki',  lirai'hiK  tlii'  ..'ntalor's  naine,  In  ai coinplislied,  If  an  nnl- 
versil  V  nr  rnyal  aiul  nol  ofial  ville  fnun(IutU)n,i)u  erected  anil  ostabllKlied  wlthin 
lliat  perinil.  (J) 

In  this  action,  tliu  PlaintiH»  clainieil  ail  tliat  ti'act  or  parcel  nf  laïul  enm- 
iiioiily  calk'il  liurnsiilc,  sitnated  iiear  tliu  saiil  eity  nf  Montréal,  eniitainin^' 
iilioiit  fortysix  acres,  inchnling  onc  acre  of  land  pineiiaHed  Ity  tlie  tcKtator 
from  oiie  Saimerainte,  wliicli  saiil  tract  of  paicel  ot  laiiil  is  contigiioua  to  tlie 
St.  Antoine  suliurlis  of  tlic  saiil  city  of  .Montréal,  ami  is  Ixiiiiiileil  a»  follows, 
to  wit  :  in  tlie  front  tliereof,  iiy  a  street  leailiiig  tliei  etn,  calleil  St.  .Moiiii|iie 
Street,  ami,  in  part,  liy  two  lots  of  giouml,  tlie  oiie  lieloiiging  tn  Angu«  Sliaw, 
iunl  tlie  otlier  to  Kaymniiil  Hellaiie,  on  one  wide,  to  tlic  Moutli  we.st,  liy  land 
lielongiiig  to  tlie  leiiiesentativeM  of  tlie  latc  Simon  .McTavisli,  and,  on  tlie 
otiier,  to  tlie  nnrtli  east,  liy  land  lieloligiiig  to  .Jaine»  McOill  Desiivièies,  and, 
iii  tlie  iioi'tli  wcMt,  liy  land  alsn  lielonging  tn  tlie  said  e.state  and  succès  inii  of 
tlie  said  latc  Simnii  Mc'i'avisli,  deceased,  togetlier  witli  tlic  dwelling  liouBe 
iiml  otlier  litiildings  tliereon  eiccted,  with  tlieir  ajiiiiirtenaïues. 

Tlie  Défendant  deiinirred  to  tlie  déclaration,  ami  ansigned  sjiecial  causes  nf 
exce])tii)ii  or  deniurrer,  wliieli  liaving  lieen  ovcrrnlcd,  tlie  Défendant  aiiswered 
ujioii  tlie  ineiits,  I.  Tliat  liedid  iiot  detain  tlie  land  iiii(ueMtion  from  tlie  Hnyal 
liistitutinii,  in  nianner  ami  fnrin  as  declared.  2.  Tliat  tlie  allegatinns  cniitained 
iu  tlie  dcclaratinn  werc  false,  untiiie  and  niifnumled  in  law  and  in  fact. 

'l'Ile  will  nf  .McCJill,  dated  tlic  Stli  day  nf  .lumiary,  181  I,  was  produced.  Jt 
appeaicd  tliat  tlie  tcstator  dicd  on  tlie  lOtli  Deeeinlier,  ISI.'J,  from  wliicli 
perinil,  liis  widnw  jOTsae.s.sed  and  ciijnyed  tlic  cstate  nf  liuriiside,  nntil  lier 
decea.se,  ou  tlie  Kitli  day  nf  Ajiril,  ISIS,  and,  frnni  tliat  tiiiie,  tlie  Defemiaiit 
posscsscd  and  eiijoyed  tlie  same.  On  tlie  Stli  day  nf  Octnlier,  ISIS,  iiearly  tivc 
years  aftcrthe  deatli  of  tlie  tcstatnr,  tlie  tlieii  gnveruor-iii-cliief,  in  cmiformity 
to  tlie  Provincial  Statiite,  41st(ico.  III, cli.  xvii,  liy  an  instrunieiil  nmler  tlie 
t;reat  seal  nf  thc  province,  appointed  certain  |)ersons  tlierein  uamed, 
'Trustées  nf  tlie  scliools  nf  royal  foundatioii  in  tliis  province,  and  of  ail 
"  otlier  institutions  of  rnyal  foundation,  to  he  lliereafter  estalilislied  for  thc 
"  advaiiccmcnt  of  leaniing  tlicrcin,"  ami  declared  tlic  said  trustées  and  tlieir 
successoiB  a  linily  corjioratc  and  piditic,  liy  tlie  iianic  of  "Tlie  Hnyal  Institu- 
tion fnr  tlic  advanccnient  nf  leaniing."  On  tlic  I.Stli  day  nf  Deeeinlier,  ISHI, 
liy  two  nther  instruinents,  nuder  tlie  great  seal,  au  additional  niunlier  of 

(1)  V.  art.  .■i(JO  C.  ('. 

(li)  V.  art.  S!»l  C.  V.  • 

Ci)  V.  art.  .'Maiet  H(>!K'.  C. 

(4)  V.  url.iiMf.  C. 
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mII  tlic  pdiiits,  uikI  as   regards  iill  tlic  parties;    aiul,  tliuu^li  it 
is  nut  liki'ly  tlial  tin-  Hcspoiiileiits  aiul  A|t|M-lla)it  will  l)()tli  Ih- 

IniMtM'S   WCI't'    ll|)|l<lilltrcl,    tilt'     Idl'll     l>iHl|ll|)  of    (/iM^IlCC     WIIH  IIHIIIcd     |ll'ill(')|llll  <lf 

tlic  iiiHtitiition,  iiiiil  tiini'M  .\ui\  plan-s  tixi'il  for  tlic  iiicctiii^N  nf  tli<'  iiiciiiIii'In. 
()m  tlic. 'd'il  ilay  ot  Aii^iiMt,  iM'Jf),  liy  a  iiotuiial  ciccil,  inailc  ami  l'Xi'cutt'il  al 
Moiilical,  tlif  tlicii  Mur\  iviiiji  ilc\  iMccs,  in  |nif.suaiic<' i>f  tlicliUNt  ir|iiiMfil  in 
llinii,  ('oiivfyf'l  tu  tlif  Kiiyal  In«titiili(m  tlic  cHtatc  of  lliirnsiik-,  siilijcct  to 
tiic  ('oiiilitiiiiis  prcsci  ilx'il  in  tlic  will.  'l'Iic  |{iiyal  In^titiitiiiu  actcil  )>y  ami 
tliiiiu;<li  Stcplicn  Scwcll,  M|iciially  autliiiiizcil  as  tlicir  attciincy.  Ily  a  ciiiinc 
in  tliisilccil,  it  was  stipiilatcil  tliat  tlic  Kiiyal  InMlitiition  hIioiiIiI  aci  cpt  ami 
latity  tlic  sanie  vvitliin  tuii  niiintlis  friiin  tlic  «latc  tliciiuif.  On  tlic  'J'Jnil  <lay 
(if  Aiij^iist,  IH'iO,  al  Montical,  tlic  ilccil  of  coiixt^yaiicc  w.im  acccptcil  ami 
latitiol,  liy  an  act  pasMcil  licfoic  nolaiics,  on  wliicli  occasion,  tlic  l'ioyal 
Institution  uaH  icpicscnleil  liy  tlic  loicl  hisliop  of  (^nclicc,  jnincifial  of  tlic 
institution.  On  tlic  .SIst  day  of  Marcli,  iM'il,  Ictfcis  patent  weic  issuctl  and 
^i'ant(Ml,  u]ion  tlii^  pctitioiiof  tlic  Hoyal  Institution,  wlicicin  tliu  ilcvist^  in 
(lucstioii  is  rccitcil.  ami,  tliiu-cliy,  His  .NIajcsty  iliil  will  ami  ;,'iiiiit,  lliat,  ii])oii 
tlic  laml  of  Itiiinsidc,  and  in  tlic  l'uildiii(,s  tiicrcon  crcctcil  or  to  lie  cfcctcd, 
tlicic  slioidd  hc  cstaMislicd,  froni  tliat  tiiiic,  mn  iii/Zn/i  11/  lin  /ui.i/,  for  tlic 
cducatioii  of  youtli,  to  continue  for  cver,  and  tliat  tlic  lirst  coUcj^c  sliould  lie 
callcd  Midill  Ctilliiit,  v\i.\  l'rcv  ions  to  tlic  ^^'laiitiiii^  of  tlicsc  lettcrs  patent, 
a  dcniaml  liy  notarial  pii^tcst  liad  hccn  iiiadc  l>y  tlie  Koyal  Institution,  iipoii 
tlic  Défendant,  to  surrcnder  and  dcli\(i  iip  tlie  possession  of  lliirnsidc,  wliicli 
lie  t  lien  rcfnscd  to  ilo.  Tlicse  docuniciits  weri,'  |)io\cd  liy  autliciitic  and 
ccrtilied  (oiiics.  'l'Iii'  procuration  l>y  tlie  Koyal  Institution  to  Steplicn  Sewcll 
was  fylcil,  Imt  of  tlie  scal  of  tlic  coipoiation  atiived  to  it,  and  of  tlie  signature 
of  tlic  primipal  of  tlic  institution  siiliscrilicd  tlicieto,  110  évidence  was  otlercd. 
'riieic  «as  annexcd  to  tlic  procuration,  liowcvcr,  a  written  admission  tlicicof 
as  Ipcinjî  tliat  rcferred  to  in  tlie  cleed  of  eonvt^yaiu'e,  and  sij^ncd  liy  ail  tlic 
parties  to  tlic  deecl,  iiirluding  tlie  notariés.  Tlie  dcecase  of  tlie  tcstator  «as 
diily  ])id\ed,  as  also  tliat  of  l)u!ilop,  one  of  tlie  <levisecs  in  trust,  jti'evions  to 
tlic  cxt^cutioii  iif  tlie  deed  of  eonvcyanec.  Tlic  possession  of  ISiirnside  «as  also 
provci!  to  lu^  in  tlie  Défendant.  The  Dcfcmlant  proved,  tliat  llie  description 
of  tlic  projierty.  'i>*  >^>-'^  fortli  iii  tlic  déclaration,  was  inaccurate,  as  respecled 
tlie  front,  iiortli  east,  and  tlic  ruar  lioiimlaries. 

l'vKK,  .M'STIi'K  :  Tliis  case  i«  eertainly  one  of  iiiipoitanec,  «lu-tlicr  \ve 
consiiler  tlie  value  of  tlii^  property  in  contest,  tlic  l>enevoleiit  and  ])ul(lie  olijeci 
to  «liieli  tliat  ]>ro|)crty  «as  dcstilicd  l)y  tlie  «ill  of  Metiill,  o|-  tlie  légal  ijucs- 
tions  to  «liicli  it  lias  givcii  lise,  'i'iic  court  lias  jmlgeil  it  iieeessary  to  tic  as 
ex|ilicit  as  possiKle,  in  decliu  ing  its  opinion  u)ioii  tlie  se\'iral  points  siilniiittcd 
for  considération,  aiixious  tliat  tlie  prineijilcs  \ipoii  «  liidi  its  de  isioii  niay  lie 
foumled.  sliould  lie  clearly  and  distinctly  nmlerstood,  not  ouly  liy  tliosc 
iiiimediately  intcrested,  but  l>y  tlie  piofession  at  large  ;  as  seveial  of  tlie 
(picstions  raistid  arc;  of  a  gcneral  nature,  tht^  décision  ii]ion  wliieli  luay  atf'cct, 
not  only  tlic  ])iesent  case.  Imt  inimy  otlicis,  «liieli  niay  liereafter  lie  lirouglit 
undcr  tlic  considération  of  tlie  court. 

Tlie  four  tirst  danses  of  tlic  statutc,  4  Ist  (  Jeo.  III,  cli.  xvii,  apiiear  to  tlic 
court  to  he  the  liasis  upon  «liicli  tliis  action  inust  stand  or  fall,  and  tlicy 
sliould  lie  fnlly  lironglit  iiito  vie«'.  Tliis  la«',  wortliy  of  tlie  législature  of 
Lo«i'i-  Canada,  «dl,  perliaps,  lie  attended  witli  liions  solid  and  licneticial 
ctlcets  tlian  aiiy  otiier  to  lie  fourni  in  oui'  statiite  liook  ;  and  it  is  tlie  more 
liiglily  to  lie  conv-idered,  as  it  serves  to  record  one  of  tlic  nuinerous  installées 
of  tlie  lioiiuty  of  oiir  late  sovereign  to  liis  sulijects  in  Canada.  Tlie  late  Mr. 
McOill,  «itli  tliis  statute  in  view,  and  a  fiill  knowledge  of  its  jirovisioiis  (in 
tlie  fraiiiing  of  «liii'li  lie,  as  a  nicnilier  of  tlie  législature,  liad  particijiated)  on 
tlie  Htli  .laiiuary,  IHIl,  niadc  tlic  devise  in  (|Uesti<<n  ;  (I)  in  virtue  of  wlncli, 
and  of  a  sulise(|Ueiit  eoiivcyancc  of  tlie  estate  of    Himiside,  liy  tiu'   divisées  in 
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ilis|Kisc<l  t<>  )ic(Hii»'S(»'  in  inir  )uilff|in'nt,  in   wliiitfVfr  scalc  nui* 
opinion  inay  !«■  cast,  yrt  it  lictonics  us   to  considcr,  an<l   tlmt 

ti'iist    to,    tli«'    Hoyiil    IiiMtitiitii>n,  it    ix  tliiittli<>   lutter   liuviiig  olitiiiiietl    HiM 
Miijesty  s    letteiK    (lateilt    el»'etili>,'    mul    iKtaliIixIiiii^' a    eollr^'e    iipoiitlie    naiil 
eMliite  liy  tli<'  naine  of    .Mi'<lill    ( 'ollege  lias  ui>\\   liKiu^lit    tlie  présent     pi'Iitoiy 
.'tiiiii. 

I.  The  fiist  ohjeetion  tak.'ii  liy  tlie  I  )efenilant's  eouiisel  is,  tliat  tlie  ileMij{- 
iiation  of  tlie  laiiil  in  real  actions  niiist  lie  certain  anil  fnll  ;  ami,  it  lia\in^ 
liceii  proveil,  on  llie  part  of  tlie  Defeiiilant ,  tliat  llic  ilesiuiiat  i<iii  in  tlie 
ileclaiation  is  iiot  correct,  as  t«i  llie  front,  rear  ami  mutli  east  iioiimlaiieM,  tint 
liiiiil  clainieil  not  liein^  ^ut)ieiently  iilentilieil,  llie  action '<-  ^;,    to  lie  ilisniisseil. 

In  support  of  tliis  olijectioii,  tlie  nulinaiicc  of  I(lti7.  iii'  .i.  tit.  IX.IiasIieen 
citeil,  wliiili  reiiiiirc  -  in  real  actions,  tliat  tlie  pro|  irty  l'iuiined  slioiilil  lie 
fiilly  ilesci  ilied,  as  to  situation  ami  extent,  as  aiso  hy  its  liiiiiii^  il  iiliiiii/ix.ttiii.i, 
Il  /Il  iiii  ili  iiiillili- .  N'ow  ,  tlie  intention  of  tliis  article  was  to  p\it  Defemlants  in 
a  situation  to  ilefitml  tlieniselves,  to  tlie  eml.  "  '/»'  /'•  ili'liinliiir  m  /•iiImsi-  ii/nii- 
ii  i/ii>iir  ijin/  hi-ii/itijt  il  isl  ti.'<fiiiiiii\  nud  t\\v  nullily  pronoiiiiceil  was  luit  tlii! 
iniHilr  n/iifiii  (I)  w  liicli  tlie  courts  were  iiot  liouml  to  notice,  niilesM  specially 
pleaileil.  If,  tlierefore,  tlie  ilesi^'natioii  is  so  olmcure  'Mitl  ini))erfeet  aH  to  pro- 
iliiee  nncertainly,  a  Defemlaiit  is  mit  liouml  to  aiiswer,  luit  eau  a\ail  liiniself 
of  tliis  article  liy  a  pi  rliniinaiy  plea  or  a  pereinplory  exception  as  to  foi  m  :  as, 
liowcver,  tlie  class  nf  pleas  foumled  on  nillliti's  relatives  was  not  iiiuili  favoicil 
ili  tlie  Frencli  courts,  tlie  article  in  i(Uestioii,  w  lien  pleadeil,  was  seldoni  i>,'i- 
dly  enfoiced,  and  (lie  resiilt  was  not  always  tlie  dismissal  <if  tlie  action,  Imt 
tlie  plaiiititV  was  urdered  to  ainend.  iiiider  no  otiier  penalty  tlian  tlie  payinent 
of  cosis.  CJ)  l'nt,  if  tlie  l)efelidaiit  pleaded  to  tlie  nierits,  lie  «as  coiiNidered  in 
Ilis,  as  in  ail  ollni   mat  tels  of  fnrni,  to  liave  waived  tlie  exception,  and  to  liave 

l'itly  adniitted  llie  sullicieiicy  of  tlie  déclaration.     Ail   tlie   recpiisites  <if  tliis 

lide  nriy  mit  lia\tl  lieeii  literally  coniplied  witli,  yet,  if  tlie  dcsi^'iiatioii  of 
tlie  laiid  is  so  far  ex]»licit  tliat  tlie  oliject  coiild  not  lie  niistake'ii  I  \  llie  Defeii 
daiil,  llie  spiiil  and  intention  of  tlie  rule  Iriviiiy  lieeu  coiujilicil  uitli,  {\\i- 
l'"reiicli  courts  iiever  allowed  tlic  iiiere  letter  of  any  article  of  tlie  ordiiiance  lo 
lie  iised  for  tlie  sole  piirpose  of  vexation  or  delay,  or  in  siipiiort  of  liad  failli. 
i'A)  Il  is,  tlierefore,  olivioiis,  tliat  tlie  olijection  is  not  siipported  liy  tlie  article 
i-elied  on  liy  tlie  Défendant.  Me  lias  waived  tlie  lieiietit  of  it,  liy  not  jileadin;; 
it  in  tlie  tiist  instance,  as  ie(|uired  liy  tlie  jiiactice  of  tlie  court,  it  will  lie  seen, 
fiirllii;r,  u|ion  référence  lo  tlie  déclaration,  tliat  it  is  so  far  conforinalile  to  tlie 
article,  as  to  atl'ord  no  groiind  eveii  ftir  a  preliiiiiuary  plea.  Tlie  property  de- 
niauded  is,  in  t!ie  tiist  instance,  correctly  desij,'nated,  liotli  liy  naine,  situation 
ami  sii|ierficial  contents,  and  it  is  only  in  tlie  siiliweiiueiit  jiart  of  tlie  descri|i 
lion,  wlieii  tlic  lioundaries  are  giveii,  tliat  error  is  to  lie  f<iund.  Tlie  l'IainliH" 
l'Iainis  no  more  liy  liis  déclaration  tliaii  wliat  was  liei|iieatlie<l.  and  tlie  lioiin- 
<laries,  in  part  erroneonsly  stated,  were  n<it  necessary  for  tlie  sii]i|;ort  of  tlie 
action,  and  liiay  lie  lejected  as  surplusag(^  for,  iipoii  lecouise  lo  tlie  article 
siicceediny  tlie  one  cited  froni  tlie  ordiiiance  of  KiliT.  it  «ill  lie  fouml  to  lie  as 
folliiws  :  "  S'il  est  (|uesticn  du  corps  d'une  terre,  ou  im'tairie,  il  .sufiira  d'en 
di'sii^ner  le  nom  ou  la  situation.  "  Tliis  is  an  exception  to  tlie;,'eneral  iule,  ami 
and  is  tlius  exjilained  liy  .loiisse,  "  e'e.st-à-dire,  le  nom  de  la  terre,  ou  nii'tairie, 
et  celui  du  liourg,  villaj^e,  ou  liameau,  et  de  la  parois.se  où  elle  iwt  située.  "  (4) 
Tlie  court,  liaving  ail  tlie  faets  of  tl;e  case  liefore  it,  inay  reject  tlie  crroncoiis 
lioundaries,  and  inay  award  totlie  l'iaiutitl'wliat  inay  lie  siili.staiitially  descrilied 
and  claimed,  \  i/.  :  tlie  estate  of  lîuriiside,  as  liei|iieatlied,  coiitaining  aliout  -Ki 
acres  of  land.  'l'iiis  olijecliou  we  overrule,  and  il  will  reinaiii  for  tlie  court, 
sliould  tlie  l'Iaintirt  lie  entitlcd  tosucceed  in  tliis  action,  to  give  siii'li  judjinicnl, 
as  tlie  law  and  tlie  faets  of  tlie   case   will   warrant.    Tlie   court   caiinot    awaid 

(1)  I  PlKcan,  mi. 

(Ji  I  .loiisve,  lit.  IX,  art.  .'t.  ;  l'hh   Ucil  de  .Iiir.,  c    alioiithsitii»,  and  I  itoiiiicr,  :û. 

(:(i  1  Pipeau.  Kil. 

(t)  1  .lousse,  note  I,  p.  lOS. 
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inutunOy,  wlu^tlior  tho  jud^nicnt  <>f  tlio  court  bolow,  can  or 
caimot  lio  HUpported  in  law.  Tlie  (U'iiiaml  on   the  part  ot"  thu 

innre  tliaii  hiiH  been  claiiiiud  in  tlie  coiicluMinim  of  thu  Pliiintit!',  Imt  it  htm  the 
right,  iiot  oiily  to  iiwiir<l  or  reject,  but  «iIho  to  nuidify  thu  coiichisions.  "  Le 
juge  peut  rt'jutcr,  iicconlcr,  ou  iiioditiff  les  conclusiona  })i'i»os  jiar  les  piii'- 
ties.    ■  (I) 

2.  It  hiis  lioen  ()l)jecteil,  l)y  the  Défendant,  that  tlie  évidence  on  the  part  of 
the  PhiintiH'  is  iiicoin|)lete  in  this,  tliat  the  letter  of  attf)rney  under  which 
Stephen  Sewell  accepted  anil  sigiied  the  deed  of  oonveyance  froni  the  deviseeH 
in  trust  to  tiie  Royal  Institution,  to  whieh  lettef  a  seal  is  aftixed,  and  tho 
following  signature  :  "  The  Royal  Institution  for  the  advancenient  of  learning 
hy  .1.  (^tieliei',  ]>i'inoi])al  of  the  said  Royal  Instit\iti()n,  etc.,"  being  no»x  niin;/ 
prirr,  the  seul  and  signature  tlieieto  ought  to  hâve  heen  proved.  It  niiglit  be 
a  (jnestion  whether  the  seal  of  the  Royal  Institution  does  or  does  not  prove 
itself,  ('2)  but  it  aj)pears  t()  tho  eourt  that  it  is  not  re(|uisiio,  under  the  cir- 
cumstances  of  this  case,  that  any  décision  sliould  be  now  g';ven  upon  that  point, 
as  we  are  of  opinion  that  it  is  ininiateiial  wiiethe?-  tiie  letter  of  attorney  lias 
or  lias  not  been  j)roved.  It  woidd  be  as  prejjosterous,  in  the  présent  action,  to 
re(|uire  froni  the  l'iaintitl' such  )iroof  of  his  own  letter  of  attorney,  as  it  would 
be,  in  an  ordinary  case,  to  call  \ipon  hini  for  the  ])ro()f  of  his  own  existence.  It 
is  sutKoient  tliat  the  letter  of  attorney  isrecognized  by  the  Royal  Institution, 
in  now  calling  on  this  coui't  to  conlirni  ami  enforce  the  deed  executed  tmder 
it  by  Mr.  Sewell  in  its  nauie,  and  a  more  formai  récognition  could  not  be 
made.  'I  iie  deed  is  brought  into  couit  by  tlie  l'iaintitl',  and  if  enforced  it  nnist 
be  according  to  its  ténor,  m  ith  ail  the  conditions,  limitations  and  restrictions 
therein  exprcssed.  The  peisons  making  the  conveyance,  and  others  interested 
in  the  succession  of  Mr.  MctJill,  are  dearly  Ijound  by  it,  as  being  in  strict  con- 
forniity  to  his  last  will.  Tlii^  only  i)arty  that  could  hâve  a  i-ight  to  object  toit 
is  tlie  Roj'al  Institution,  who  hâve  admitted  it  to  be  tiieir  act,  an  admission 
that  the  Défendant  cannot,  nor  can  this  court  gainsay.  The  point,  however, 
does  not  niclely  rest  liere,  for,  long  befoie  the  institution  of  tliis action,  on  the 
2Hid  day  of  .\ugust,  l.S2(),  the  Défendant  was  notitied,  at  the  recpiest  of  the 
Royal  Institution,  by  iiotai-ial  ])rotest,  that  the  Institution  was  ready  to 
receive  posssessioii  of  tlie  ])roperty,  under  the  devise  .uid  subseipient  conveyance 
made  in  its  favor,  and  lie  was  thereby  recpiired  to  deliver  up  the  jiossussion. 
Tiiis  again,  was  a  solemn  and  formai  récognition  of  tlie  deed,  and  con8e((uently 
of  the  jiower  giveii  by  the  Institution  to  its  attorney  to  accept  and  sign  the 
saine.  The  jiiinciiile  of  law  is,  that,  wiiere  tliere  lias  been  no  spécial  procura- 
tion mlihatiitit)  iiiniHlnli)  niiii/iaratiir,  (li)  and  a  tacit  ratification  is  sutti- 
cieiit.  The  Royal  Institution  lias,  as  far  as  in  its  jiower,  actually  performed  ail 
•liât  by  the  det;d  it  was  boiiud  to  do,  the  liigliest  ])()S8ible  ratification  that 
could  proceed  froni  it.  One  of  the  conditions  in  the  will  was,  that  the  Institu- 
tion sliould  ercct  and  establish,  withiii  ten  years  froni  th(>  deatli  of  tho  testa- 
tor,  an  niiiversity  or  collège,  upon  the  eslate  of  Rurnside.  Now,  in  royal  let- 
ters  patent,  dated  the  .Tlst  Mardi,  1S2I,  erectiiig  a  collège  upon  that  estatc  to 
be  called  .Mctiill  ( 'ollege,  we  tiiid  the  will  recited  in  tiie  foUowing  words  : 
"  And,  wl.ereas  we  hâve  been  humlily  pelilioiied  by  the  said  Royal  Institu- 
tion for  tlie  advanceineiit  of  leaniing,  that  we  would  lie  plcased  to  grant  imv 
royal  t'hartcr,  etc.  The  Institution  lias,  therefore,  etl'ectually  jiroceeded  to 
the  performiince  of  the  conditions  in  the  iIcimI,  and  a  more  conclusive  accej)- 
tanc(^  oi-  ratilication  could  iiot  be  made.  .After  what  lias  falleii  fioni  the  coui't 
on  this  objection,  it  is  needless  to  obsei've,  upon  the  sli)iiafiiri  to  the  letter  of 
attorney,  as  it  necessiirily  follows,  that  if  (iroof  of  the  seal  is  unnecessary,  so 
that  of  tlie  signature  niust  also  be  uiiiu^cessary. 

iS.  In  the  foregoilig  observations,  the  court  lias  not  noticed  the  (|Uestion 
raised  by  the  Defendant's  counsel,  as  to  tlie  validity  of  the  act  of  ratification 
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(1)  1  HC'p.  (le  .Fur.,  ici/»)  (■olicllirc,,'ir>l,  col.  •_'. 

(2)  Vide  .V()(.ïc,v  vs.  TlwriUdii,  H  T.  H.,  .'«iT  ;  Wninhiiuxii  V-.  Vanuu,  1  Esp.,  p.  Ri. 
(li)  l'oth.  iibl.,  n-Tû. 
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ti'Usttu'M  bas  been  contested  with  ^roat  portinacioiisiiess,  and 
sovcral  points  luive  hecai  mai  le  in  the  argument,  both  of  the 
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of  the  ileed  of  conveyanee  executed  by  tlie  lonl  bislinp  of  Québec,  as  principal 
of  tlie  Royal  Institution,  no  doubt,  in  conëeipience  of  the  clause  in  tlie  deed, 
that  the  Royal  Institution  should,  within  two  nionths  froni  the  date  thereof, 
accept  antl  ratify  the  deed.  It  is  said  that  the  ratitication  ia  uot  valiii,  as  the 
lf>rd  Bishop,  in  his  (juality  of  principal  of  the  Institution,  could  not  hâve 
executed  it  without  a  speinal  autliority  froni  it,  and  that  the  act  of  ratitication 
should  hâve  been  under  the  corpoi'ate  seal  of  the  Institution.  The  court 
cannot  but  exj)re.ss  surprise  that  such  a  clause  was  inserted  in  the  dee<l,  as  it 
was  executed  undei'  a  very  spécial  and  f>dl  procuration  fi'oni  the  Royal 
Institution,  and  the  deed  of  conveyanee  was  complète  without  it,  being  in 
strict  confoi'niity  to  the  power  given.  (1)  The  head  of  a  corporation  niay  bind 
the  corporation  by  any  contract  froni  wliich  it  inay  dérive  a  benefit,  but  not 
otherwise.  ('2)  A  more  favorable  case  of  tliis  description  prol)ably  cannot  ofter 
tlian  the  jiresent  is.  \Ve  cannot  présume  that  the  lord  Hishop  did  not,  in  tliis 
matter,  act  under  the  autliority  of  the  corporation,  tliough  no  spécial  power 
bas  been  produced.  The  siii)se(iiient  use  luade  of  the  deed,  Ijy  the  corporation, 
lias  niade  it  tlieir  act.  :•  l  operated  as  a  tacit  ratiHcation,  and  the  institution 
lias  the  l'ight  to  claiii,  i.e  Senetita  reaulting  froni  the  deed,  as  far  as  they  may 
wc  found  thereiii  legally  enfitled,  as  they  are  bouiid  tf)  perforin  ail  and  every 
the  conditions  and  obligations  ini[)osed  upon  tliein  by  that  deed. 

4.  It  lias  been  urged,  by  the  Defendant's  counsel,  that  the  Royal  Institu- 
tion cannot,  at  présent,  claiiii  or  take  from  the  Défendant  tlie  possession  of 
the  estate  ot  Hiiriiside,  under  the  devise  tliei'eof  iii  tlie  will,  inasmuch  as  the 
Institution  liath  not  com|)lied  with  the  condition  annexed  to  tlie  said  devise, 
by  eiecting  and  eatablisliing,  or  causing  to  l)e  erccted  and  established,  an 
universily  or  collège,  upon  the  saitl  estate,  wliicli  it  was  bound  to  do  within 
ten  years  from  the  deatli  of  the  testator  ;  until  wliich  érection  and  establish- 
ment, tlie  Royal  Institution  is  directed  by  the  will  tf)  jierinit  and  suffer  the 
wife  of  the  testator,  and,  in  case  of  herdeatli,  the  Défendant,  to  possess  the 
estate,  and  to  receive  the  rents  and  profits  thereof.  The  intention  of  the 
testator,  wliich  the  coui't  niust  always  look  to  and  enforce,  was  undoiibtedly 
to  bestow  a  certain  portion  of  a  very  ample  fortune  acijuired  in  tliis  pro\iiice, 
for  the  j)urposes  of  e<lucatioii  and  the  advancement  of  Icaiiiing  therein  ;  and 
it  cannot  be  sujiposed,  without  insuit  to  his  memoi'y,  that  lie  lias  annexetl 
such  a  condition  to  the  devise  as  to  reiider  it  nugatory  and  of  no  avail.  Xow, 
opposite  coiisti'uctions  hâve  been  given  by  the  pai'ties  to  the  woi-ds  used  in 
the  conditions  before  noticed,  namely,  /hi'  firc/ioii  ami  is/iil'h'nhiuciit  of  an 
iiHircrsity  or  i-olh-iji-  ;  the  Défendant,  on  the  one  liand,  contending  that 
thèse  words  imiily  tlie  érection  of  a  building  in  whi(^li  tlie  iiniversity  or  collège 
is  to  be  established  ;  the  l'iaintifl",  on  tlie  other  liand,  contending  that  they 
extend  oiily  to  the  érection  and  establiKiiment  of  the  corporation,  or  body 
iiolitic,  forming  the  univei'sity  or  collège,  and  whicli  lias  lieeii  accoinplished 
by  tlie  royal  lettei-s  ])ateiit  tiled  in  the  cause.  If  the  fonii  -r  construction, 
given  by  the  Défendant,  lie  correct,  it  is  ol)vious  tliat  the  main  intention  of 
the  testator  iiever  can  be  cai'ried  into  eflect,  as  long  as  tlie  |)efen<lant,  iiow 
in  ])ossession  of  Hiirnsid(!,  withholds  that  po.ssession  from  the  Royal  Institu- 
tion ;  but  if  tlic  latl(M'  construction  be  admittiMl,  no  inipediment  oll'ers  to  the 
full  and  eiitire  accomplishmeut  of  the  will  of  tht^  testator.  The  couit  is, 
therefore,  called  upon  to  discharge  a  very  siicred  diity,  and,  placing  itself  in 
the  situation  of  the  testator,  whcn  lie  niade  his  will,  is  bouml  tu  explain  what 
has  not  l)een  fiilly  or  clearly  expre.ssed  therein,  supply  wiiat  iiiiiy  be  necessary 
to  coini>lete  the  sensé  thereof,  and  déclare  and  givc  full  ell'ect  to  that 
intention  wliich  may  lie  otherwise  manifest  from  the  gênerai  ténor  of  the 
will.  I'i)thi(  r  establishcs  the  following,  as  a  fuiidaniental  iule  :  Les  dernières 
''  volont<''S  sont  susceptibles  d'une  interprétation  large,  et   on  doit  principale- 
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jn-incipal  aiul  cross  (leiuaml.  1.  Tliat  tho  legacy  is  null  as 
havinff  V)eer»  inade  in  contravention  ot' the  ordinanco  of  1748. 

"  ment  s'attacher  à  découvrir  ([«elle  a  été  la  volonté  du  testateur  ;"'(!)  and 
Wo i/;;/o«  (2)  say 8  :  "Le  juge  (hi  testament  est  censé  être  mi  second  testateur 
"  r|ui  développe  ce  ([ue  le  testateur  n'avait  pas  suftisamment  dévelopj)é.  De 
"  ce  principe  général  il  s'ensuit  qui'  .</  /'ir/iri-isloii  ii\'xt  /tn^  pnrjhi/i,  c  est  au 
"  juge  il  suppléer  ce  ijui  lui  inan(pie,  poui'  lui  donner  un  sens  parfait,  lorsipie 
"  ce  s\ipplénient  i)arait  être  l'intention  du  testateur  ;  j)our  cela,  il  doit  se 
"  placer  dans  la  situation  où  était  le  testateur  lors  de  son  testament,"  etc. 

A  testatoi'  ciin  annex  to  a  devise  r>r  l)eque8t,  any  conditions  lie  niay  tinnk 
l);''H)er,  and  tiiat  are  not  contrary  to  goo<l  niorals  oi-  any  express  j)rohil)ition 
of  la>"  ;  and  thèse  conditions  niust  he  accoinjdished  :  liis  will  is  the  law  to 
l)e  ohsei'ved  and  enforced.  At  the  «anie  tinie,  if  a  con<lition  l)e  iniposed,  the 
accoiiiplishnicnt  of  widcli  is  inn)ossil)le,  the  c()nditir>n  fails,  and  niust  he  j)ut 
ont  <>i  considération,  tiiat  tlie  main  and  ohvious  intention  of  tiic  testator  inay 
not  he  defeated.  Itoitrjoii  (.'l)  estaltlislics  the  i)rinciplc,  and  adds  :  "  Kn  ctl'et, 
"  il  ])araît  suttisamme'it  ])ar  la  disposition,  (pie  le  testateur  a  voulu  gratitier 
"  le  l(''gataire  ;  ce  ((iii  doit  avoir  s(»u  eH'et,  iudépendannnent  de  l'acconiplisse- 
"  uiciit  iV'  la  condition,  lors(|u'elIe  est  impossible;  autrement,  il  faudrait 
"  supposer  (pie  la  disjiositiou  est  une  dérision  ;  ce  (pron  ne  jieiit  faire."  It  is 
for  tiie  couit,  Ihen,  to  give  that  construction  to  the  will  wliidi,  in  its  o])inion, 
will  etfcctually  mect  tiie  henevolcnt  vie«s  and  leal  intention  of  tiie  testator  ; 
and  wc  cannot  hiit  tliink  tliat  the  construction  coiitended  foi-  l)y  the  Plaint itf 
is  tlie  niost  correct  and  reasonahle,  and  that  froni  tlic  moment  tlic  royal 
lettcrs  patent  t'iectiug  and  estal)lisiiing  a  collège,  upon  the  estate  of  Huiiiside, 
l»y  tlie  niimc  of  Mctiill  Collège,  «cre  made  and  i.ssiied,  the  Royal  In.stitution 
had  a  light  to  enter  upon  tlie  estate,  and  that  of  the  Défendant  to  posses- 
tli<?  saine  under  the  will  ceased.  Inded,  if  this  lu;  not  tlie  truc  construction, 
ont'  jiait  of  the  will  would  \w,  in  contradiction  to,  and  destroy  tlie  Other, 
wliicli  however  (iiniiot  lie  allowed,  wheii  the  intention  of  the  testator  can  he 
collected  froiii  the  will,  taken  altogether,  and '/m/  iiitiiilii)ii  iffirlnnliil.  /'ofliio- 
(4)  lays  down  this  ride  to  lie  olisei'ved  in  the  interprétation  of  wills  ;  Une 
"  disjiositiou  doit  s'entendre  plutôt  dans  le  sens  selon  lecjuel  elle  peut  avoir 
"  etl'et  (pie  dans  le  sens  selon  leipiel  elle  ne  pourrait  en  avoir  aucun.  "  .\ii(l 
('i)i'liiii  coiifirnis  it  ;  he  says  :  "  Car  (piand  une  clause  est  siisceptllih;  de  deux 
"  sens  ditléreiis,  il  est  de  |iiincip(!  ipTil  faut  rejeter  celui  des  deux  sens  (pii 
"  est  ahsiirde,  ou  (pli  rendrait  la  disposition  nulle  et  cadu(|ue,  pour  se  livrer  à 
"  celui  (pli  (;st  juste  et  raisoiinalile  en  lui-même,  et  rpti  établit  une  disjiositiou 
"  conforme  aux  lois,  ("est  ce  (pie  tous  les  docteurs  nous  enseignent  ;  ils  veu- 
"  lent  (pu;  l'on  entende  les  actes  dans  le  sens  (pii  en  jiidcuie  l'exécution,  et 
"  non  dans  celui  ipii  les  anéantit.  "  (.■>)  Mcsides,  if  the  condition  attaclied  to 
the  devise,  eitlier  in  the  wliole  or  inj)art,l)(;  itself  imjiossilile,  it  niiist  he 
icjecled,  so  that  the  will  of  the  testator  niiiy  not  lie  defeated.  It  would  hâve 
licen.otlicrwise  if  wliat  was  evideiitly  an  exjiress  and  clear  condition  had  not 
lieeli  accomjilished,  and  that  the  teii  years  had  elajised.  within  wliich  the 
univcrsity  or  .ollegc  wiis  lo  lie  eiinted  and  estalilislied,  without  any  such 
(iicctiiin  or  estalilishiiieiit.  The  limitiition  woiil'i,  in  that  case,  hâve  ojicrated 
fjitally.  Itiit  this  jieriod  lias  not  yct  clajised,  luir  can  it  lu;  fairly  or  witli  iiiiy 
cllcct  iirgcil  on  the  jiiirt  iif  the  Défendant  that  négligence  and  iiiijii-ojicr  delay 
liiive  (icciirreil  ;  silice  llic  tcsliitor,  aiit icijiat iiig  that  ditliciilties  and  delay 
migiit  alise,  lias  thongiil  jirojier  lo  allow  tin;  jiciiod  of  t(;ii  yi^ars  for  the 
accoiiiiilishmciit  of  that  jiait  of  liis  will  ;  and  the  delay  lias  nperateil  niiicli  In 
the  advaiitagc  nf  the  iicfcndaiit ,  liy  leaviiig  liiin  in  the  enjoyiiieiit  of  a 
valualilc  estate  nf  the  heiietit  of  wliich  it  is  to  lie  re;,'rcttcd  that  any  circunis- 
taiice  sliould  hâve  inteiveiied  hitluM'to  lo  diqirive  the  jnililic 

(1)  Trallt'  iii"<  Iioiiiitinii';  ti'>tiiiiiinliiirr>,  vni.  VII.  cli.  vu. si  e.  1,  p.  i1l'. 

(i)  2  H'iiir,|oii,:ri:l, /)iv  7'(a7</ /iM' Il  rv,  cil.  viil,  >ec.  1,  ii.  I,:'. 

(;l)  Vol.  Il,  |i.  iMk'l,  /*r.v  'J'culiiiiiiiiix,  piirt  V,  sec.  :i, 

(I)  Vol.  VI,  llocd..  p.  tu. 

t"))  Vol.  lV.p|i.  4;MI,  407.  •  .     .-        • 


((  (■ 
'lie 
oir 
uid 
i;UX 
«liii 

LT  il 

timi 

et 
.1  to 

}n' 
lilVC 

uot 

th.' 

sui'h 

ilU'il 

iiiiy 

l'IilV 

IflaV 

tliV 

■h  t.. 

.f    a 

iiiliis- 


DE    LA    PROVINCE    DE   QUlCBEC. 


227 


2.  That  no  ctn-poration  vvas  in  existence,  eitlier  at  tlie  time  oï 
niaking  tlie  will,  oi-  at  tlie  testators  (leiitli,  and  that  having 

In  coiisideriiig  tlie  will  liefofe  lia,  and  wliicli  evidently  lias  heeii  drawn  l>y 
a  professional  cliaraeter  <if  al)ility,    we  are   iipon  every   fair  princiiile  led  to 
adoj)t  tlie  légal   iinport  of  tlie  words  thcrein  nsed.     Nom-,  tlie  wonl  "  ereet,  " 
i,s   e(|ually  applicable   to   a   eoriioration  as   to  a   Iniildilig  :   tlie  érection   of  il 
corjioratioii   is  tlie   langnage  of  tlie  '  .w,  and  a  corporation   may   exist  with- 
out  tliat  wliicli  inay   lie  necessary    for  its   acconiniodation,      "  Tlie  King,  it  is 
"  said,  niay  grant  to  tiie  siiliject  tlie  ]»o\ver  of  i  rti/ini/  corporation»,   tliongh 
"  the  contrary  wa.s  formerly  lielil.      IJut  it  i.s  really  tlie  King  tliat  i-n-rls,  and 
"  tlie  suliject  ia  tlie  in.striinieîit.  "  (I)  "  Hnt  witli  lia,  in    Kngland,  tlie    King's 
"  conaent   is  al)aolutely    necessary   to   tlie   enrlitnt   or  aiiy   corporation,   and 
"  tliis    consent    ia   givi'ii    eitlier    liy    act    of    ])arliaineiit    or    charter.  "    (2)    - 
Xow,  iiniveraitiua  ami  collège»  are  one  of  llie   aeveral  apecies  of   coi'|)oiation8 
noticed  in  the  hooks,  and,  conseiinently,  ninst  lie  ereeted,  as  ail  otlier  corpo- 
rations, either  hy  act  of  parliainent   or  royal   charter  ;   wlien,    therefore,  the 
condition  of  the  divise  reipiires  the  érection  and   eataldisliinent  of  an   univer- 
sity  or  collège,  it  does  not  niean  a  hiiilding,  as   contended   foi-  hy  th(^    Défen- 
dant, Imt  a  coi'poration  orliody  politic,  whicli,  liowever,  iinist  hâve  a  building 
for   the   ))iirpoaes   of    that   corjioration,   tliough     the    coi'poratioii  caii    exist 
withont  it.      If,  indeed,    the  testator  had  dedared   tliat  tlie  posseaaion  r)f  the 
dt'fenilant   ahould   continue,   mit  il   an   university   or  collège  shoiild    lie   Imilt 
upoii   the   laiid    of  linniside,   hy   the  Hoyal   Institut  ion,   the  intention  tticii 
would    dearly  hâve  lieen  wliat  the  Defeii  ianl   i:onteiiils  for;    but  it  is   not  so 
exiirossed  ;   audit   may  fairly   be  presumed,    if  siidi   had  been   the  int<'iit  ion, 
an  intelligent  cliaraeter,  as   tlie  testat(ij'  was,    assisted  by  a  ))idf«ssional   geii- 
th'inaii,  would  liavc  so  woi'ded  \\w.  devise  as  to  hâve  convcyed  that  intention. 
Xow,  the  royal   letters    iiatent,  ereet ing    and   estalilishiiig    the   university   or 
collège,  in  conforinity  to  the  will,  ordain,  "  that,  upon   the  said  tract  of   laiid 
"  calkd   Huriiside,  and    in   the   buildings   tliereon   ereeted   or  to   be   ere(;ted, 
"  there  shall  be  established,  fioni   that  time,  one  collège  at  least,  to  be  called 
"  Mid'i/I  CdIIiiii-    "    What   then  reniains,    but    that   possession  of   tlie   estate 
r>f  Hurnside  sliou.d  Ite  given  to  tlie  Royal  Institution,  to  enable  tlieiii  to  carry 
into  eli'ect,  not    .)nly  thèse  lettera   patent,  but    the  intention  of   the   testatoi', 
us  exinessed  il'  nia  MJll  ?     It  nnist   be  obvions   that,  without   tliis    possession, 
the  necessary  buildings  and   accoiiiiuodationa   cannot  lie   maile  and    provided, 
nor  the   coi'|)oration  of   M ctiill  Collège  proceed   to   |)iit  into  ojiei'ation  any    of 
its  powora,  or   organi/.e  itself  in  any  maiiner  wiiatever.      It  is   sulhcieiit   that 
the  foi-ms  and  l'onilitions  of  the  will,  a»  far  a»  it  bas  been  possible,  and  indeed 
i('i(uinMl,    hâve     lieeii     coniplied    witli  :    a    collège    or    cor])oration    haa    been 
ereeted   an<l  established    upon  tlie    estate  of    lliiriiside  ;  and,  tliis  being   donc, 
the    |)efemlant ,  and   iiow  ]iossessor   of  the   estate,    can    iio   longer   ilaiiii  any 
enioyment  thereof  limier  \\w  will,   but   miist  siirr<'mler  it  to   the  Royal   insti- 
tut ion,  tiie  condition  of  the  devise  being  tluis  worded  :  "  .\nd  upon  ((nidition, 
'"  aiso,  that,  iintil  sucli  university  oi'  collège  be  ereeted   and   cstalilished,  llie 
"  saiil  Royal  Institution  f«tr  the  ad\aiicement  of  learning  do  ami  siiall  permit 
"and   siiller   iiiy   said   «ife,   and,    in   case   of   lier    death,    the   said    l'^ianvoia 
"  Desrivicres,    to  liold    possession  ami  eiijoy  the  said   last  nientioned    tract  or 
"  ))ar(el  of  land.  dwelling-lioiisc    Iniildiiigs  and  premises,   and  to  recov  er   and 
"  receive  ail  and  every  the  lents,  issues  ami  protils  t  liereof."   Il  «as  oliser\i  d, 
in  argument,  by  tlie  Défendants    coiinsel,  that  tlie  Institution   slioalil,  in  the 
tiisl    jilace,   liave    asked    for,   ami    it   would    ha\-e   obtained,    possession   of   a 
siitticieiit    jiort  of   the   said   land   to  erect   a   buililing  for   the  purposes  of  a 
collège,  imtil    wliicli  élection,  it  could  not  claim   the  |)oss(!ssioii    of  the   wliok: 
estate  ;  but  we  catiiiot  discover  u|)on  what  |)riiiciplc  of  la«  sucli  an  arguineiil 
may  be  foumled.    If  the  Institution  ia  not  entitled  to  tln^  acliial   pos.session  of 
the  wliole,  it  bas  no  light  to  any  l>ai  t  ;  the  estate  devised    is  an  entire   tliiiig. 
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iio  CHpiicity  to  receive  tlii'  li'g'ucy,  it  Itacuiiic  lfi])st'(l.  '].  Tluit 
tlie  crt'otion  ot"  u  iiifitcriMl  foUofrc,  to  l»o  oallwl  Mcdill  ('otlct/r, 

iuhI  tlii;  riglits  of  thu  partiuH  luiiHt  l)e  lo  tlie  eiitiiu  estiite,  iiiid  iiot  to  aiiy 
jKittkniliii-  jiarl  tlKM'eof.  Il  niiglit  easlly  lie  conceived  wliat  confiLsioii  aiiil 
iiicoiivuiiii'iice,  if  mit  liostility,  iiiiglit  l)i!  [)f()<lui;e(l  )iy  hucIi  a  (li\i(lt;il  |)(i>ist'8- 
midii.  Tlic  <)l)Hervati()n  lias,  liowcver,  liueii  sullicii'iitly  aii.s\vi;iiMl,  by  Hlicwing 
tliat  tlii'.  Institution  is  uow  untitled  to  full  possession  ;  and  il  is  nioifovt;r 
évident  tliat  a  eoUege  niay  lie  in  coni])lete  opération  in  tlie  Imildiii  's  now 
on  llie  estate,  as  soon  as  tlie  Institution  sliall  liave  ol)tained  jios  :ssion 
tiieieof. 

.").  Tiie  main  and  ))rineipal  objeetion,  lioweviT,  wiiieli  lias  heen  laised  hy 
the  Défendant  to  tlie  l'iaintiirs  r'igiit  to  leeover  in  tlie  présent  aetion,  is 
tliat  tlie  devisees  m  trust  of  tlie  estate  of  Biirnside  lia<l  never,  nor  lias  the 
Hoyal  Institution,  siiiee,  obtained  froin  tlie  lieii' at  law  of  Mc(!ill,  or  froni  a 
eurator  in  tlie  al)seiice  of  sueli  lieir,  the  delivery  of  the  legaey  [délivrance 
du  legs]  a  forinality  which,  it  is  eonteiided,  was  esseiitially  iiecessary  to 
vest  tlie  ])ropeity  in  the  devisees,  in  trust,  and  suhsecjiieiitly,  in  the  Hoyal 
Jnstitution,  and  give  a  riglit  to  the  latter  to  the  |)ieseiit  action.  It  is,  liow- 
over,  eoiitended,  on  the  otlier  siil(%  tliat  the  forinality  heretofore  recjnired, 
is  iiot  now  neeessary,  uiider  the  existing  law  of  Canada.  In  nearly  ail 
the  provinces  of  Fiance  in  which  custoniary  law  jirevailed,  and  which  were 
distingiiished  fr<iiii  the  otliers  liy  the  terni  /'iti/s  ri>iifiiiiil<r,  and  ])artienlarly 
iu  the  custoni  of  Paris,  the  law  recognized  no  other  lieir  than  the  hrritii  r  (In 
XII II;/,  or  iiatiiral  lieir,  (1)  and  it  was  iiot  in  the  power  of  a  testator  tonoininate 
aiiy  other,  or  doprive  such  lieir  of  the  légitime  r)i'  foiir-tifths  (2)  of  the /</Y)y>/y.s-, 
of  «  liicli  disposai  liy  last  «ill  was  e,\pressly  prohiliited  :  lieiice  came  the  maxiiii 
an<l  iule  of  law,  Lt  iiiurl  xiiisil  h  rli\  sdii  hnir  /i/iif  /iroclii'  il  liahilt  il  lui  .siir- 
irt/ir,  (3)  the  etl'ect  of  wliieh  was,  tliat  the  ))ossession  of  the  aii'vstor  was 
eontinued  in  the  per.soii  of  the  naturul  lu'ir,  wlio,  in  contemiihiiion  of  law, 
lieeaiiie  sei/cd,  upoii  the  dcatli  of  tlie  aiicestor,  of  the  gênerai  niass  of  liis  es- 
tule  and  succi'ssioii,  the  olijecl  of  «liicli  was  to  prevent  a  violation  of  the  |)ro- 
hihit  ion  Iliade  in  favor  of  the  licir  al  law,  to  eiiahlc  liim  to  secure  liis  légal 
riglits,  and  lo  sliew,  if  necessary,  t.liat  tlut  )iroportioii  of  the  ])ropcrty  lie- 
(pKNitlied,  cxcecded  tliat  of  wliicli,  liy  law,  the  aiicestor  liad  a  riglit  to  dis))ose 
hy  will,  to  the  préjudice  of  liis  licir  at  law  ;  ami  the  heir  lieing  so  seized  and 
possessed,  it  was  necessary  tliat  ail  legatces.  iiiider  a  la.^l  will,  sliould,  in  the 
lirsl  instance,  liefore  tliey  coiild  take  possession  of,  (U-  exercise  aiiy  riglit  <  ver 
the  pro|ierty  deviaed  or  hc(pieatlie(l,  apply  to  the  heir,  and  olitain  froiii  Iiini, 
eitlicr  liy  a  suit  at  law  or  otherwisc,  wliat  was  termed,  ililirrniin  ilii  li;/",  •" 
vest  in  the  legatees  the  jiroiierty  so  devised  and  l)ei|iieatlied  totliein.  (4)  Such, 
certaiiily,  was  the  lawof  Canada,  iiiitil  the  jiassing  of  tlieact  of  the  14tli  (  ieo. 
III,  cil.  I.XXMII,  commonly  callcd  the  <i)iiel)ec  .\ct,  whcrehy  the  policy  of 
the  aiicient  law  of  France,  in  force  in  Canada,  for  the  ]irescrvation  of  estate  in 
faniilies,  liecaine  changed,  and  the  article  of  the  Custoni  of  Paris,  which  res- 
tricted  the  disposai  of  property  hy  last  will,  was  ahrogateil,  and  an  entire 
freedoiii  giveii  to  the  ow  ners  of  property  to  dispose  hy  w  ill  of  the  wliole  thereof, 
witliout  reser\e,  éveil  to  the  préjudice  of  the  heir  at  law,  shoiild  such  owiier 
see  fit.  As,  in  the  eonstruction  however  of  this  cet,  and  as  to  the  eH'ect  of  tlii! 
clause  liefore  recited,  some  ditlereiice  of  opinion  arose,  a  déclarât ory  Aet  was 
passt'd  in  the  Provincial  Parliaiiieiit,  (."))  to  explain  and  aiiiend  the  former.  If 
aiiy  doiiht  lould  lie  eiitcrtained  uiider  the  tirst  aet.  no  ditlereiice  of  opinion 
eau,  uiider  tliis  liist  prexail,  inasmucli  as  a  full,  clear  and  dccided  power  is 
giveii  to  dispose  hy  will  of  an  entire  t'state,  and  to  sik'Ii  persoii  and  persoiis  ais 

(1)  l'ie.  lie  droit,  II  vol.,  paKc  .'(l,— Insliliilioii  (riicrillcr. 

CJ)  '.tt',  ini.  Custoni  ot  Paris. 

(:i)  :ils,  m/.  •  'iisioni  ot  Paris. 

(I)  Sec  Pitîcaii,  1  vol.,(i;f;  II  vol.,  ;i!i:!,  JWi  aiid;!!iH, 

{■>)  i\  tieo.  m,  eh.  IV,  sec.  1. 
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on  tlic  Ifiiid  oC  Hm'iisidc,  witliiii  tt'ii  yciirs  aftiT  tlic  ti'Htîitni-'s 
(It'îitli,  ItL'in^  il  condition  procodent  to  tho  logacy's  iittachin<j;, 
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the  owner  inay  see  tit,  to  tlie  exclusion  of  tlii'  liuii'  iit  law  ;  aixl  wheu  tliis  is 
(loue  the  luii'  caiiuot  claiui  auy  -^aixlni'  of  tlie  ])i-o()eity  of  tlie  succession,  iuas- 
nuicli  as  tlie  riglit  of  tiie  lieii'  iij)ou  wiiicii  tiiat  sfii.siiii'  was  estaMislied,  lias,  by 
force  of  the  statntes  licfore  noticeil.  and  hy  tiie  will  of  the  testator,  liecu  det- 
tioyeil.  il  is  évident,  froni  ail  the  autiioi-ities,  that  the  considération,  whici', 
iu  ciistoinary  France,  was  iiad  tothe  claims  of  lilood  and  of  nature,  rallier  tiiaii 
to  tlie  tlis|)osal  of  juojierty  liy  last  will,  and  the  leeognition  of  no  othei-  lieir 
thau  tlie  hi'ri/iir  ilii  ■•«tinj,  fjjave  l'ise  to  the  luaxiin  of  Le  inor/  saisit  /<-  rit\  and  to 
the  uei;essity  of  resortini,'  to  the  heir  for  the  delivery  of  the  legacy  ;  therefore, 
wiiere  this  iiiaxiui  does  not  a|)]>ly,  we  inust  coiiclude  that  tlie  ili  iiKim/i'  en  dé- 
/irniiiri-  du  fi-i/s  is  not  iiecessary  ;  the  reasoii  of  the  law  failing,  it  ciiii  no  lon- 
ger o]>erate,  and  it  liecoines  an  useless  aud  iinnecessary  forinality,  liaving 
neither  law  iior  reason  to  sii|)])ort  it.  Indeed,  it  woulil  he  alisurd  to  su|>])ose 
that  he  could  he  callcd  on  for  the  dtdivery  of  that  iu  wliich  lie  uever  had  auy 
existiug,  liut  only  .  expectant  riglit,  and  where  he  lias  lieeii  de])i'ived  of  every 
daim  he  iniglit,  without  the  will,  liave  liad  iu  the  succession  of  the  testator  ;  to 
what  eud  tlieu  call  u])on  the  litnr  to  deli\er  that  over  whicli  he  lias  iioconl roi, 
aud  wliicli  would  he  latlier  a  iiiock  'ry  thau  otherwise,  aud  au  iusull  to  liiui 
whose  ancestors  had  deeuied  unworthy  to  jiai'ticicipate  iu  liis  succession.  (I) 
"  1.,'Institutiou  d'héritier  n'ayant  pas  lieu  pai'  te.'stanient,  tout  legs  soit  uuivcr- 
s(;l  soit  particulier,  est  sujet  à  <lélivrance,  "  and,  froiii  this  authority,  we  iiiay 
eonclude  that  tlic  forinality  woiild  not  hâve  heeii  re(|uired,  iu  custoniary 
France,  had  the  right  of  uouiiualing  au  heir  lieen  there  allowed.  Xow,  it  is 
évident  that,  if,  hy  virtiu>  of  tlie  statntes  hefoi-e  uoticcd,  the  lilood  heir  iiiay, 
liy  last  will,  he  excluded  froni  the  succession,  the  Iiislihiliini  tl'lii'rifii  r  niust, 
in  etl'eet,  exist,  in  this  country,  as  it  did  iu  ihe  Rouiau  Law,  and,  asaduiitted 
in  sonie  few  of  the  custoiiiaiy  provinces,  and,  in  those  ))roviue('s  whicli  «  ère 
goverued  hy  the  Koinau  law  (fifij/s  ilii  lirait  l'crit )  now,  iu  tliosc  l'ustonis  and 
provinces,  the  "  délivrance  du  legs  "  was  not  i-eqiiired,  inasiiiuch  as  the  testa- 
nieutary  heir,  iiiiil  not  the  heir  at  law,  liecauie  sei/ed,  uiion  the  dcath  of  the 
testator  ;  aud,  in  those  custonis  wliich  jireserved  tlie  u.sage,  in  rcganl  to  les- 
tanu^utaiy  hcirs  (Institution  il'héiitier),  tlic  iiiaxim  of  A»  mort  saisit  h  (vV'was 
e(|ually  ajuilied  to  the  testauientary,  as  to  the  heir  at  law,  and,  coiisc(|iiently, 
the  "  délivrance  du  legs  "  was  uot  necessary  to  vest  the  siii'ccssion  iu  tlic  tes- 
tainentary  heir.  In  the  following  authority  ('i).  those  custonis  and  the  |)riuciplc 
now  stated  will  lie  foiiud.  "  Il  y  a.  au  contraire,  d'autres  coutuuies  (|ui  ont 
couserxé  l'usage  et  l'ettet  des  Institutions  testanieiitaires,  celle  de  iiordeaux, 
art  74,  jiorte  Ac  mort  saisit  le  rij\  in  </iii /i/m  niaiiii-n-  ipi'il  snrri'ili-^  /lar  li-sta- 
iiii lit  on  sans  tistaini-iil.  t'elle  de  Herry,  tit.  XIX,  art.  'iS,  s'exjiriuie  à  peu  lires 
de  inclue  :  Li-  mort  saisit  h'  rif\  son  jilns  firorfiain  ln'ritiir,  liaUili-  à  lui  sin'i-i'ih  r 
ail  intistat,  l't  aussi  son  ln'ritiiT  tistanii'n/airi'.  La  coutume  du  duché  de  Houi'- 
goyue,cli.  VII,  art.  4,clit,  (pie  :  si  le  tistnti  iir  ilis/iosi  ili-  iliiw  /larts  ili  si-s  liiiiis...: 
III  sont  saisis,  riiir  ijii'il  aura  instit  m'-i  h(''riticis  ])ar  sou  tt'stam"nt  valaldciiieut 
fait,  et  selon  raison.  Celle  du  comté  de  liouigoyiie,  cliap.  IM,  art.  1,  n'est  pas 
moins  jirécisc  :  A'  mort  saisit  h  rit\  son  lu'ritiir  ti  staiiii  iitain  institm'  in 
listami  lit  solennel  ou  iiuiicu])atif.  "  Also,  in  the  Diitioniiain  ih  ilroit,  H  v(d., 
•"il ,  '/'.  Institution  d'héiitiei'  :  "  c'est  aussi  une  (|uesti(iii  si  l'hcMitier  testMiiicn- 
taire  est  saisi  ;  dans  (picl(|ues  coutumes  où  l'institutimi  <le  l'héritier  a  lieu,  il 
est  saisi  connue  celle  du  iliiché,  et  ilu  comté  de  Hourgoyne,  cle  lîuig  et  de 
lîiiurd«!aux.  "  It  is,  therefore,  dear,  that,  in  thèse  customs,  the  testameiitary 
heir  was  sei/ed,  without  the  necessity  of  a  "  dcmaude  eu  délivrance  de  legs  " 
u|)ou  the  heir  at  law,  iiiasiiiuch  as  the  niaxim  of  /,»  mort  saisit  Ir  ri/'  ei|ually 
ojierated  as  to  hotli,  and  wliich  uiaxini  alouc  conld  reuder  neciwsiuy  sucli  a 
forinality.  "  i-a  nécessité  de  la  demande  eu  délivrance  de  U'gs  soit  uni\ersels 
soit  particuliers,  est  fondée,  en  pays  uoutuiii'.ers,  sur  ce  ipreii  vertu  de  la  inax- 

(1)  li  Miuirjon,  p.  .'i'Ji. 

(2)  Uép.  de, lur.,  2,  Institution  t|MiCrltlcr,!V)!),  roi.  a, 


I 


it> 

'ifl^H 

? 

'  '"^^Bn 

1 

-Tî^ff  ■ 

l'. 

'                            ■', 

t. 

f. 
1 

M 

• 

u 

m 


UAlM'OlîTS  jrDIOIAIUES    ]{KVI.SKS 


Hiul  n<»  sncli  coUfi^c  li(iviii<,' lit'i'ii  (M'cctcd   witliiii  tlic  suid   po- 
riod,  tlio  K'^îicy  luid  bccoiiic  uttt-rly  dctentod  ninl  dt'tcj'iuiiR'd. 

iiiKî,  Li'  mort  sai'<!/  Ii-  ri/,  1l'«  iH-iitieis  du  sang  sont  siiixis  île  |>leiii  droit  de 
tous  les  hieiis  d'  lu  sufces.sioii,  i'i  rinstiiiit  de  lu  mort  du  défunt.  "  (1)  If,  tlieii, 
tli(!  existing  liiw  of  ( 'iuiada  gives  a  j)o\vi'i-  to  tlit^  ow  ner  to  dispose  l)y  will, 
of  tlu!  wliole  of  liis  estate,  il  neoessarily  follows  tliat  he  lias  a  power  to  no- 
niinate  an  lieii-  to  tlie  exclusion  of  tiie  natuial  lieii'  or  h'riliir  ihi  "riinj,  it  iï 
in  efl'eet  giving  tlie  pouer  to  a  testatoi'  to  do  tliut  vviiioh,  as  well  in  tlie  Ko- 
nian  law  as  in  certain  ))rovinces  of  France  Mfis  allowed  and  calied  linlilii- 
lion  il'hi'riliir,  and  tliis  «itiiout  ohsei'vauce  of  tlie  fornis  wliicii  hy  tliese 
laws  weie  ie(|uii'ed  in  tiie  exercise  of  tliat  powei'.  Now,  in  tlie  case  hefore 
us,  tlie  wliole  of  tlie  testator's  jiroperty  lias,  liy  liis  will,  heen  devised  to  dif- 
ft^rent  jiersoiis  and  for  varions  puiposes,  and,  if  any  lieirs  exist,  tliey  ai'e  coiii- 
])h;tely  excliided,  liaxiiig  no  jiortion  of  tlie  gênerai  iiiass  reseived  to  tlieni. 
To  lie  seized  of  any  jiroperty,  tliei'e  iiiust  lie  au  existing  riglit  to  sonie  extent 
or  ot lier,  in  oi'  oser  tliat  jiroperty.  Hère,  tlie  lieir  lias  uone,  aud  it  would  lie  a 
suliversiou  of  coininon  seiise,  and,  conseijuently,  (if  law  to  recogni/.e  in  liini 
any  sdisini-  in  tlie  property  conijuising  tlie  succession  of  tlie  testator.  Jn 
tlie  eiistoin  of  l'aris,  tlie  power  of  noniinating  an  lieii',  or  the  Institution 
d'héritier,  liy  last  will,  was  iiot  recogni/.ed,  tlie  hi'ii/ii-r  <hi  Haiii/  alone  was 
considi'ied  tlie  lieir,  and  those  clainiing  tinder  a  will  wei'e  calied  legatees, 
Imt,  witli  tliat  title,  tlie  former  liad  sonietliing  to  support  it,  lie  was  sulistan- 
tially  and  legally  tlie  lieir,  as  tlie  "  légitime  '  reservecl  to  liim  liy  tlie  custoin 
coiild  not  \n-  cliniiiiislied  hy  tlie  will  of  liis  ancestor.  "  Une  hérédité  se  dé- 
fère de  lieux  manières,  ])ar  la  volonté  de  riiomine  et  pai'  la  disjiositiiin  de  la 
loi.""  ("2).  Now,  l>y  tlie  statutes  liefore  cited,  au  entire  fieedoni  of  disjHising, 
liy  last  will,  of  the  wliole  of  the  projierty  of  tlie  testator  is  given  withinl 
restriction  or  limitation,  it,  tlierefore,  necessarily  follows,  tliat  the  power  Si 
given  niust  lie  coni|)lete  and  free  in  its  exécution,  and  the  will  niust  alone  ne 
consideied  the  law  to  lie  ohserved  in  the  dis])osal  and  distrihution  of  the 
testator"s  proj)e:-ty.  It  precludes  the  necessity  of  resorting  to  any  otlier,  or 
to  tliat  disposai  whicli  the  law  lias  ])idvid'id  in  resjiect  to  intestate  estâtes. 
The  légal  succession  must  give  way  to  the  testamentary,  and  the  pro])erty 
niust  l'cceive  its  destination  "  par  la  volonté  de  rhiimmu,"  and  not  "  ])ar  la 
disposition  de  la  loi."'  By  the  statute",  tlien,  a  jiower  is  given  to  testators  to 
an  extent  which  was  not  known  in  the  Roman  law,  or  in  tliat  of  France, 
(excejit  in  the  early  jieriod  of  the  former)  or  in  tlio.se  provinces  of  France 
where  the  Institutiiin  d"héritier  was  allowed,  and,  if  so,  the  restrictions  ini- 
])osed  liy  the  ancient  law  of  Canada,  in  regard  to  the  disposai  of  property  hy 
last  will,  must  lie  considered  as  entirely  removed,  and  tliere  must  be  also  an 
exeni])tioii  from  tliose  fornialitiiis  which  were  oliseived  and  rei|uired,  where 
an  Institution  d'héritier  was  allowed.  Now,  where  tliis  last  existed,  it  lias 
lieen  slicwn  that  the  "  délivrance  du  legs,"  liy  the  lieir  at  law,  was  not  reipiired, 
inasniuch  ps  the  testamentary  heir,  and  not  tlie  lieir  at  law,  liecame  sei/.ed, 
upon  the  deatli  of  the  testator,  and,  if  a  more  extensive  iiower  and  freedoni 
in  the  ahove  res))ects  exist,  in  tliis  province,  a  greater  freedoni  and  less  re- 
striction must  exist  in  the  exécution  ;  particularly,  in  l'egard  to  tliis  succès 
sion,  where  the  lieirs  at  law,  if  any  tlieie  lie,  liave  lieen,  liy  will,  excluded  froni 
any  share  thereof,  aud  which  exclusion  is  authorized  hy  law.  It  is  not  ne- 
cessary  t(>  ^l.e  any  opinion  as  to  the  change  which  lias  tlius  lieen  made  of 
the  ancient  law  of  Canada,  or,  wliethcr  the  saine  was  wise  or  otheiwise,  it  lu 
sutlicient  to  say  that  the  considération  for  and  fa\  iiur  sliewu  to  the  lii'ii/ier 
i/ii  ■iiiiii/,  hy  tlie  ancient  law,  lias  ceased  to  jirevail,  and  the  l'ousideration  to  the 
clainis  of  lilood  and  nature  luust  lie  left  to  the  discrétion  of  the  testator  alone, 
whose  will,  disposing  of  liis  i>roperty,  is  now.  Mid  must  lie  alone  the  law  to 
govern  tliis  court,  and  ail  persons  concerned  ii'  *he  testator's  estate,  in  reganl 
to  tlie  dis]Mi.sal  of  the  wliole  thereof.     Notwitli^  andiug,  however,  the  pulicy 
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4.  Thnt  tlie  olijcot  ot"  tlio  lK.'(|Ut'.st,  nanuily,  the  crcotiou  <»f  the 
colU'f^c  witliin  tlu'  poriod  pi'i'.scnlx'd  in   the  will,  haviiif,'  he- 

of  the  aneieiit  liiv\  of  France  to  fiivor  the  liuirs  ut  liiw,  héritiers  du  sang,  and 
tlierehy  préserve  estâtes  iu  faniilies,  yet,  it  was  not  so  luijiist  as  to  withhohl 
froni  tlie  testator  the  power  of  disinheriting  tlie  légal  lieir,  for  eertaiii  jiist 
aud  necessary  causes,  siicli  as  uiinatural  eonduot,  and  cruelty  on  tlie  part  of 
such  lieir,  in  which  case  tiie  exlieredatioii  iiad  tlie  eH'ect  to  deprive  the  heir 
of  tlie  .iri/.v(H(-  given  liini  hy  the  .SISth  article  of  tlie  Custoin  of  Paris;  the 
existiiig  law  gives  tliis  iiower  to  disinherit  in  a  more  aiii))le  nianner  hy  grant- 
ing  an  entire  and  iiiicoiitrolled  liherty  to  dispose  hy  will,  and  it  is  not  neces- 
sary tiiat  the  intention  to  exclude  sliould  he  jiarticularly  exjiressed,  or  any 
cause  assigneil  for  it,  as  ail  is  left  to  the  sole  discrétion  and  will  of  the  testa- 
tor ;  it  is  suthcient  if,  l)y  tlie  will,  it  appear,  that  lie  lias  dis|>osed  of  ail  liis 
jiroperty  in  favor  of  jiersons  not  liis  heirs  at  hiw.  I/exliéi-édatioii  fait  cesser 
hi  règle  contenue  eu  cet  article  (/>c  itioii  saisi/  /r  rif\  f/r.),  de  même  i|ue  la 
renonciation  aux  successions  des  pcre  et  mère,  «iiii  se  font  jiar  les  filles  par 
leur  contrat  de  mariage.  (1)  It  must  not  he  concluded  froni  any  tliiiig  that 
lias  fallen  from  the  court,  that  it  considers  the  niaxini  or  article  of  the  C'ustoin, 
Lf  mort  saisi/  le  ri/',  etc.,  as  now  entirely  without  etfect  in  Canada,  hiit  only 
to  except  froni  its  opération  those  cases  wliere  a  disjiosal  hy  last  will  and 
testament  lias  hecii  made,  to  the  entire  exclusion  of  the  légal  or  hlood  heir. 
\Ve  are  called  upon  to  décide  only  the  case  hefore  us,  and  not  upoii  cases 
which  may  he  dilt'ereiitly  circumstanced,  and  to  which  the  reasons  giveii  in 
su|)port  of  the  présent  judgmeiit  niay  not  altogether  ajiply. 

'riie  court  was  not  (lis])o.sed  to  withhold  its  opinion  upon  t'iis  inipirtant 
point  raised  in  argument,  and  so  niuch  insisted  and  relied  upon  hy  the 
l)efeiidant's  counsel,  tliough  it  was  not  perhaps  e.-isential  to  hâve  gone  into 
tlie  (juestion,  so  far  as  we  hâve  doue,  for  it  does  not  a])pcar  to  us  that  the 
ohjection,  undei'  ail  the  circunistaiices  of  tliis  case,  could  correctly  he  urged 
tin  the  part  of  the  Défendant,  or  that  lie  could,  under  the  ancient  law,  hâve 
as'ailed  hiinself  thereof,  and  it  is  to  he  ohserved,  that  lie  lias  not  niade  it  a 
spécial  ground  of  exception,  and  not  directly  put  the  (luestiou  in  issue  ;  hut 
tliere  is  a  iiKtre  suhstantial  ground,  the  Défendant  is  not  the  heir  at  law 
of  the  testator,  and  ooiise(jiien*ly  lias  no  riglit  hut  wliat  lie  lias  re(|uired  un- 
der the  will  ;  he  also  is  a  legatee,  and  if  the  law  he  invokes  is  now  that  of 
Canada,  it  niust  operate  against  hini,  as  well  as  ail  the  otlier  legatees,  and 
liis  possession  of  the  estate  of  Hurnside  niust  he  declared  an  illégal  one,  hut 
lie  cannot  he  aUowed  thus  to  destroy  the  title  of  the  Plaintitt',  hy  the  destruc- 
tjOii  of  lus  own,  iior  do  we  suppose  he  is  very  désirons  of  «loing  so,  aiul,  as 
t  he  jiossession  which  lie  now  lias  of  the  estate  of  Hurnside,  is  niost  clearly 
<lerived  from  the  will,  for,  without  it,  he  lias  not  a  shadow  of  title,  it  must 
he  presunied  that  he  lias  Icgally  olttaiiied  the  delivei'y  of  it  from  the  heir 
or  a  curator,  or  froni  the  devisees  in  trust,  under  the  will  ;  if,  from  the  for- 
mer, it  is  undouhtedly  under  the  will  lie  lias  received  it,  and  the  right  given, 
oi'  foriiiality  reijuired  liy  the  ancient  law,  lias  heeii  exercised  and  com])lieil 
witli,  aii<l  not  necessary  to  he  rejieated  ;  and,  if  froni  the  latter,  in  conformi- 
ty  with  the  will,  the  Defeiidant's  possession  is  that  of  the  devisees,  who  Ite- 
ing  once  in  jiossessioii,  the  "  demande  en  délivrance"  would  not  he  necessary, 
t/iiuail  third  per.sons  suhse(|Uently  eoming  into  possession  thereof,  and  the 
heir  woulil  he  left  to  exercise  liiu  right,  hut  as  the  case  stands  hefore  us, 
we  must  pr(!sunie  that  the  possession  of  the  Défendant  lias  heen  ohtained, 
from  the  devises  in  trust,  as  such  was  the  <lirection  of  the  will,  under 
which  aloiie  lie  could  liold  the  possession,  and  which  lie  cannot  now  con- 
tinue to  hold  contrary  to  the  ternis  of  the  will,  which  is  liis  only  title  ;  lie 
is  not  thcn  the  tiers  détenteur,  iiiasmuch  as  he  lias  no  possession,  hut  hy 
the  surt'erance  and  jjerinission  of  the  trustées,  in  conforniity  to  the  will.  If, 
iiideed,  the  Défendant  liad  set  uj)  a  counter  title  to  the  property,  the  fair  and 
légal  presumptioii  which  must  now  exist,  would  iiave  ceased,  hut  no  attcnipt 

(l)4(ir,  Coul.,7(rt,    Soni.,§H,  11.  1,  ,:*.--' 
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corne  inoporntivo,  thc  AppcUaiit  was  entitlcil  to  rotaiii  tlic 
£10,000,  a»  thc  spécial  aiid  sultstitutcd  Icf^oitec  uiuler  tlic  will. 

of  this  kinil  luis  liecii  iiukIu,  and,  of  course,  lie  lias  noue  to  ])r()thice,  his  pos- 
sesHion  was  in  tlie  oiigin  tliat  of  tlie  deviseea  in  trust,  bubMe(|\iuntly  tliiit 
of  tlie  Royal  Institution,  and  he  cannot  avail  hiniselfof  his  now  jioasessiou 
to  contest  tlie  title  of  llie  l'iaintiff,  upoii  tlie  irround  tliat  tliey,  wlio  we  iiiust 
presuine  put  liini  in  possession  liad  not  legally  obtained  a  siwiender  of  il 
froni  tlie  liuir  at  law,  of  tlie  testator.  I/huI  à  rf/frihim  prairp/iiin  <■■</,  m  mi- 
m  III  ■i//)/  i/ixinii  rii.iisani  jXMsi'.ssIoiii.s  iniiturc  /lOKse  ;  "  celui  ipii  a  la  ])ossession, 
ou  iiiénie  la  nue  détention  d'une  chose,  non  ])lus  (pie  ses  héritiers,  par  une 
simple  destination,  ni  jiar  (piehjue  laps  de  temps  ([ue  ce  soit,  ne  peut  changer 
la  cause  ni  les  (jualités  de  sa  p<»sse8sioi)  ou  détention,  laii/  qu'il  paraît  aucun 
titre  iPaifiiiisi/ion.''  (1) 

(}.  It  lias  lieen  urged  Ihat,  by  the  déclaration  of  the  King  of  France,  in 
1743,  (2)  enregisteied  in  this  country,  the  becjuest  of  MctJilTwas  a  nuUitj, 
heiiig  contrary  to  the  provisions  of  the  déclaration,  and,  perhaps  it  niight 
hâve  heen  so  considt'rcd,  if  the  Provincial  Sbitute  of  the  41st  (!eo.  III,  cli. 
XVII,  liad  not  ))iecedcd  the  liecpiest,  and  the  hequest  liiid  not  lieen  niade  in 
conforniity,  and  witli  a  view,  to  tliat  statute.  It  is  not  nccessary  now,  pai'- 
ticularly,  to  notice  tlie  prohihitions  whicli  tliat  déclaration  contains,  the 
spirit  and  intention  of  wliicli  was  not  to  henetit  lieirs,  l>ut,  upon  souikI  prin- 
cijiles  of  puhlic  policy,  to  preveiit  the  estalilislinieiit  of  corporations  without 
tlie  exjjn^ss  ami  jiarticular  permission  of  the  Sovereign,  and,  also,  to  jirevent 
corporations  legally  estahlished,  from  ohtaiiiing  too  much  favor  and  intlii- 
ence,  Uy  extensive  ac(piisitions,  lieyond  the  ohject  of  tlieir  création.  It  will 
1)'.'  fourni  tliat  the  saine  ])olicy  prevails  in  the  law  of  England,  for,  tliere,  no 
cor])oration  caii  exist  without  the  consent  of  the  Sovereign  ;  and  corpora- 
tions are  restrictetl  in  tlieir  aciiuisitions.  But  this  déclaration  of  1743,  can- 
not  lie  lirought  to  hear  ujioii  a  case  wliicli  stands  ujion  its  own  peculiar  law. 
The  Provincial  Statute  of  the  41st  (!eo.  III,  witli  a  view  to  jirovide  in  the 
niost  extensive  and  lilieral  nianner  for  the  éducation  of  the  rising  génération 
in  Canada,  lias  l'iected  tlie  corporation  of  the  Royal  Institution,  to  whicli 
the  hecjuest  in  (piestion  lias  lieen  siiiri-  made,  and,  in  the  2d  secti<in,  lias  de- 
dared  tliat  tlie  saiil  Institution  should  lie  ca))a1ile  in  law,  to  "  purchase,  takc, 
"  liavc,  hold,  receive,  enjoy,  jiossess  and  retain,  without  licence  in  niort- 
"  niaiii,  fi/l  messuages,  lands,  teiiements  and  iiinnovealile  jiroiierty,  nionies, 
"  goods,  chattels  and  inovealile  ])roj)erty  wliicli  liereaftcr  sliall  lie  paid,  given, 
"  granted,  ])urcliase(l,  a|>pro])riated,  ilirinnl  or  lietiueatlied,  in  any  nianner 
"  oi'  way  whatsoever,  for  and  in  favor  of  the  said  Srlinots  aiid  Iii-i/i/iitioii.s  of 
"  roj/dl  t'oKiidatioii,"  This  statute  wliicli  lias  received  the  sanction  and 
approliation  of  our  Sovereign,  is  of  gi'eater  and  liigher  authority  tlian  the 
ileclarafinn  lelied  <in  liy  the  Défendant,  and  lias  evidently  repealed  or  des- 
troyed  the  efîcct  of  the  latter,  so  far  as  concerns  the  cor])oration  of  the 
Royal  Institution  created  hy  the  statute.  The  testator,  therefore,  so  far 
from  violatiiig  the  law,  lias  contrilmted  his  mite,  to  forward  the  eiiliglitened 
and  libéral  views  of  the  legislators,  towaids  the  youth  of  Canada,  and  nothing 
remains  but  to  give  cHect  to  the  bcnintiful  be(iuest  of  Mc(!ill,  that  his  me- 
nioi'y  may  be  respected  as  it  deservedly  ouglit,  by  ail  classes  of  His  Majesty's 
subjects  in  this  province.  If  this  liad  been  a  case  of  a  corporation  erected 
by  royal  letters  jiateiit  alone,  tlie  déclaration  of  1743,  niight  theii  hâve  beeii 
resorted  to,  witli  more  effect  by  the  Défendant,  for,  altliough  the  King,  by  his 
prérogative,  can  erect  a  coriioratioii,  yet  he  caniiot  give  it  forms  and  jirivi- 
leges  contrary  to  the  gênerai  law  of  the  lainl.  (3)  To  obtain  thèse  ))owers  and 
|)rivileges,  or  to  l)c  exemjitcd  from  gênerai  restrictions,  recourse  inust  be 
had  to  the  aid  of  an  act  of  Parliament,   that  aid  lias  been  obtained,  in   regard 


(1)  Poth.,  Posse.inion,  n»»  31,  35. 

(2)  1  EcUts  et  Ordonnances,  p.  .lît? 

(3)  Kyd,  on  corporations,  t(, 


hc 
ne' 
of 
enj 

.Sll( 

fan 

l'ii'l 

sect  i 

ther 

and 

etc. 

I  iinti 

mad 

coin 

favi 

necc! 

been 

Iie(jn 

Insti 

the 

that 

the 

implj 

it  wo 

foll, 

trust 

is  nfil 

inasn 

testa 

the  Si 


I  i cAi 


VI 


DE   LA    l'KOVlNCE   DE  QUÉHEC. 


•233 


As  ti)  thc  fii'Ht  ^roiiiul  <»f  olijcftion,  \vliiit<'V('i'  iiii<;lit  liavo 
ln'en  tilt' t'rt'cct  of  th<'   onliiuinct' (»f  tlu'    Frciicli    Iviii<(   of    tlie 

to  tlie  coi'iKiratioii  of  tlif  Koyul  IiiHtitutioii,  wliereby  it  lias  lieen  autliori/ed 
to  tfvke  iiiul  receive  witliout  liniitiition  or  resti'iction,  iiU  reiil  iiiiil  peruDiiiil 
propei'ty  wliicli  hIiouIiI,  iiftiT  tlie  piissiiig  of  tlie  net,  he  deviMuil  or  lieiiiUNitlied 
to,  ami  in  favor  of  sciiools  ami  institutions  of  royal  foun<1atioii.  l'Iie  olil 
law  niUHt  conse(|ueiitly  give  place  to  tlie  new,  wliii'ii  last  iieing  heneticial  to 
tlie  public,  must  l>e  expoui.ded  liherally  ami  witliout  restriction. 

7.  It  lias  l)uen  fui'ther  contemled  tliat  tlie  corporation  of  tlie  Royal 
Institution  hail  uo  légal  existence  at  tlie  pcriod  of  tlie  devise  of  tlie  testator, 
and,  on  tliat  account,  tlu;  liei|uest  liy  liiin  niade  liecanie  null  and  void.  Tlits 
is  evidently  oiie  of  tliose  objections  wliicli,  if  fouiidc(l,  is  in  direct  opposition 
to,  and  necessarily  defeuts  tlii!  manifest  intention  of  tlie  testator,  as  ex- 
jiressed  in  liis  will,  and  dejirives  tlie  jiublic  o'  his  liounty,  tlie  devisees  in 
trust  iiained  in  tlie  will  lieing  directed  to  convty  tlie  estate  of  lîiirnside  to 
llie  Royal  Institution  istnlilixhiil  or  to  /»-  hin-n/tcr  isfnlilltln  i/  ;  tlie  ineanii;g 
of  wliicli  must  lie,  tliat  if  at  tlie  tinie  tlie  lieijuest  was  iiiade  tlie  Royal  Insti- 
tution could  not  tlieii  lie  coiisidere<l  as  estalilislied,  tlie  conveyaiice  was  to 
lie  Iliade  wlienever  it  sliould  tliereafter  be  establislied.  It  niay  be  adiiiitted, 
tliat  if,  by  a  will,  an  iiinnfillntf  devise  is  niade  to  a  corporation  not  in  exis- 
tence, it  will  be  void,  as  tliere  is  no  sucli  corporate  body  to  receive,  and  it 
wouhl  be  eijually  void,  even  if  tlie  corporation  were  afterwards  created, 
witliout  soine  spécial  ami  express  law  to  takc  tlie  case  ont  of  tlie  gênerai 
priiiciple  ;  but,  in  tlie  présent  case,  tliere  can  be  no  doubt  tliat  tlie  corpora- 
tion of  tlie  Royal  Institution  was  ci'eated  by  tlie  statute  of  tlie  4lst  (ieo.  III, 
(tlie  words  of  tlie  4tli  clause  are  :  "Tlie  said  corjioration  liereby  erected,")  and 
iiotliiiig  reniained  but  tliat  tlie  Crown  sliould  noniinate  tlie  trustées  and 
nienibers  thereof,  tlie  consent  of  tlie  Ciown  to  tlie  érection  of  the  corjioration 
was  evinced  by  the  royal  sanction  giveii  to  tlie  statute;  and  it  was,  tlierefore, 
erected  before  tlie  testatoi'  niade  liis  will,  tliougli  not  complète  or  in  oiieration 
until  tlie  subse(|uent  nomination  of  llie  trustées  or  nieinbers  tlieieof.  It  must 
be  allowed  tliat  tlie  jioweis  of  l'arliainent  are  unliiiiited,  as  to  tlie  making  of 
new  laws  and  abrogating  or  niodifying  old  ones.  Xow,  by  tlie  second  section 
of  tlie  statute,  it  is  enacted,  tliat  tlie  Royal  Institution  sliall  take,  liave  and 
enjoy,  irillioiit  licmci'  In  inor/iiiaiii,  ail  lands,  nioney  aud  goods  \y\nc\i /Ifi-Ki/'/rr 
sliould  be  devised  or  be(juiuitlied,  in  aiiy  nianner  or  way  wliatsoever  /')  fiml  in 
J'afor  of  Ihf  ■•<(ti(l  srliools  and  inxiitntions  of  mytil  foundation,  lo  anil  j'or  tlii- 
/inr/iosi'.s  of'  nlncitlion  and  Ihi-  adrtuinincnt  of  harninij.  And  by  tlie  tliinl 
section  of  the  statute,  it  is  further  enacted,  tliat  ail  jiroperty  wliicli  sliould 
tliereafter  be  devised  or  be<iueatlied,  in  aiiy  nianner  or  way  wliatsoever,  for 
and  in  favor  of  the  said  schools  and  institutions  for  the  ])urposes  of  éducation, 
etc.,  sliould  be,  and  the  saine  was  thereby  vested  in  thc  tiustees  of  the  h'oi/a/ 
Inxfitniion.  Subse(iuently  to  tliis  statute,  by  the  will  of  Mc(iill,  a  be<|Uest  is 
niaile  of  the  estate  of  IJuriiside  to  ceitain  devisees  thcrein  iiaiiied,  in  trust,  to 
cnnvey  the  sanie  noniinally  to  the  Royal  Institution,  but,  in  eH'ect,  to  and  in 
favor  of  oiie  of  the  objects  (^oiiteniplated  by  the  statute  ;  and  it  was  not 
iiecessary  tliat  the  trustées  or  inenibers  of  the  Royal  Institution  sliould  hâve 
been  noininated  at  the  tiiiie  of  the  deatli  of  the  test-ator  to  give  etlect  to  this 
bc(juest,  inasniuch  at  it  was  not  necessary,  under  the  statute,  tliat  the  Royal 
Institution  sliould  hâve  been  naiiied  in  i,lie  will,  as  the  be(|iipst,  coniiiig  witliin 
the  description  of  tliose  mentioiied  in  thc  statute,  would  become  vested  in 
that  Institution  by  tlie  eft'ect  and  opération  of  the  statute  aloiie,  inasiiiuch  as 
the  Word  hrri'athr,  used  in  both  the  clauses  before  alluded  to,  necessarily 
inipliesall  devises  and  becjuosts  inade  froiii  ami  after  the  passing  of  the  statute; 
it  would,  however,  hâve  been  otlierwise  if,  in  //<  "  of  the  wonl  hiriuftir,  the 
following  words  had  been  used  :  "From  ami  after  the  iioniination  of  the  said 
trustées  or  inenibers  of  the  said  Royal  Institution."  The  bei|Uost,  tlierefore, 
is  not  a  nullity  on  the  ground  iiow  contemled  on  the  part  of  tlie  Défendant, 
inasniuch  as  it  is  supported  and  authorized  by  the  statute,  ami  the  will  of  the 
testator  can  be  coniplied  witli.  Haviiig,  tlieii,  the  support  of  the  statute  and 
the  sanction  of  the  (,'rown,  tiie  cRse  beçonies  «,  stron^er  oiie  ju  favor  of  the 
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yt'iu-  174n,  tilt'  Piovincinl  Statut»*  of  tlic  4lHt  of  Hîk  Intr  Mii- 
jcsty,  ^nniitcd  t'ull    ]ni\V('r  to  tlw  ^fovci-iior,  liy  un    iiisti'iiiiK  lit 

l'IiiiiitiH',  wlieii  fol-  Il  Icgitiiimtt',  ln'iictioiiil  iiiiil  gtMuuiil  ]>iililir  (ilijcct  ii  1ii'(|IH'.sI 
i.i  iiiiulf,  iiH  iii  tliin  case,  to  (k'vi«t'L'a  iii  trust,  j)L'r«(ms  in  laiinj,'  iiiiil  ciipiil)!»,'  of 
recovi-ring  ;  aixl  it  iIoch  iiot  liipHc,  U8  in  tlie  ciihc  of  a  (leviese  to  ii  corixiiutioii 
iiot  haviii>^  aiiy  lugal  (.'xistenui'. 

H.  Il  lias  liueii  also  coiiteiuh-il,  on  tlic  jiait  of  tlie  Di'ftnidaiit,  tliat  tlie 
k'tttTS  |>ati;iit  fileil.  liavinj^  c.stalilislitMl  a  (miIU^^'c  of  raijal  t'iiiiii(latiini,  tlie 
conditions  of  tlii;  ilevise  ami  lu!(|Ut'st  and  tlif  iiiteiilioii  of  tlie  testator  hâve  not 
llieieliy  lieeii  conipiiiMl  witli,  and  tlic  intention  of  tlie  testator  eonfornied  to, 
iiiasinileli  as  tlie  testatoi  's  will,  it  is  said,  |irovides  for  a  eollege  of  /irirah 
fini nddl  11)11.  In  deciding  iipoii  tliis  jioiiit,  tlie  t'ourt  iimst  lie.  as  it  lias  lieen, 
in  rc'gard  to  otlieis,  govenied  liy  tlie  intentions  of  tlie  testiitor,  as  exi)iesse<l 
v  liis  will.  Tlieie  eau  lie  no  doiilit  tliat  tlie  testator,  in  liis  life  tiliie,  iiiiglit, 
if  lie  liad  thonglit  fit,  liave  a]i)ilied  for,  and  tlie  King  in  virtue  of  liis 
lirerogative,  iniglit  liave  granted  to  liini  a  lieiuiee  to  erect  a  eorjioration 
<ir  eollege,  and  to  eiidow  it  with  ]Missessions  or  reviuiiies,  in  wliicli  ease,  tlie 
doiior  would  liave  lieeii  eonsidered  in  law,  tlie  foiinder  ;  luit  tliis  does  not 
appear  liy  tlie  will  to  liave  lieeii  tlie  olijeet  of  tlie  testator,  as  froiii  tlie  wliole 
teiior  of  tlie  l)e(|iiest,  lie  evideiitly  eonteniplateil  a  eollege  of  rr.i/iil  fiiiiiiilitlinii, 
wliatever  iiierit  lie  niiglit,  and  to  wliieli  lie  was  so  justly  entitlo<l,  froiii  liis 
veiy  lilieral  lieipiest,  \\  itli  tlie  additional  lionor  of  liaving  oiie  of  tlie  collèges 
disfiiiguislied  liy  liis  naine,  liy  tlie  l'rovineial  Statnti!  of  tlie  41st  (ieo.  III, 
liefore  notieed,  a  eiirporation  was  estahlislied,  iinder  tlie  naine  of  'l'Iie  Royal 
Iiistitiitioii  for  tlie  advaiif^niieiit  of  leariiiiig,  to  lie  eoniiiosed  of  certain 
jiersoiis  to  lie  naiiied  hy  tlie  governor,  etc.,  to  lie  trustées  of  tlie  scliools  of 
rDijal  j'iiiiinhilioii  iu  tliis  ]iroviiiee,  and  of  ail  otlier  institutions  of  royal 
folindation  to  lie  tliereafter  estahlislied  for  tlie  advancenieiit  or  learning.  Tlie 
corporation  of  tlie  Royal  Institution  was,  tlierefore,  of  royal  foundation, 
and  its  jiowers  and  duties  exteiidecl  oiily  to  suliools  and  institutions  of 
riii/dl  foiuiildliiiii,  for  tlie  suiierintendenee  and  inanagenient  of  wliicli  it  was 
(tlitiii'  created,  and  to  wliicli  it  iiiust  neeessarily  Ite  contined,  liaving  no  power 
lieyond  tliese,  under  tlie  statute  of  incorporation.  Tlie  testat<ir,  witli  a  perfect 
kiiowledge  of  tlie  statute,  liy  liis  will,  gives  and  devises  liis  estate  of  Hiirnside 
to  certain  devisees,  in  trust,  to  convey  tlie  .saine  to  the  Royal  Institution, 
eonstituted  and  estaJilislied  under  and  liy  virtue  of  an  act  of  l'arliainent,  upon 
condition  tliat  tlie  sai<l  Institution  sliould  ereet  and  estiililisli,  or  cause  to  lie 
erected  and  estalilislied  an  univinsity  or  collège  ujioii  the  said  estate.  Now, 
siicli  university  oi  collège  coiild  only  lie,  under  the  statute,  oue  of  royal  found- 
ation, and  tliis  iiiust  liave  liecn  coiiteniplated  liy  the  testator,  wlio  lias  referred 
to  tliat  statute,  c'onstituting  and  estalilishing  tlie  Royal  Institution,  aiid  li.xing 
its  jiowers  aud  autliority,  and  it  is,  therefore,  olivious  tliat  lie  intended  that  a 
Royal  Collège  sliould  lie  estalilislied  under  the  autliority  of  the  statute,  ami  liis 
liiï([uest  in  ett'eet  anioniits  to  no  more  tliaii  tliis,  if  the  Royal  Institution,  sanc- 
tioiied  liy  iny  soveroign,  wîll  estalilish  ov  cause  to  lie  estalilislied  an  university 
or  collège  on  niy  estate  of  iîur"  ide,  to  forward  the  views  of  the  Provincial 
l'arliainent,  as  expressed  iu  tne  .statute  of  the  41st  (ieo.  III,  I  will  give  tliat 
estate  and  f  10, (K)lt  towar<la  that  oliject.  The  testator  tlien  is,  in  trutli,  the 
lieiiefaetor,  liiit  not  the  founder,  a  suggestor  of  a  particular  oliject  of  the  gênerai 
.System  of  éducation  provided  liy  the  statute,  to  the  exeenti<in  of  wliicli  lie  was 
désirons  to  contriliute,  an<l  lias  giveii  a  very  lilieral  proportion  of  liis  fortune. 
It  caniiot  take  aiiy  tliing  froni  the  iiierit  of  the  testator,  if  lie  sliould  not  lie 
considered  the  tirst  doiior  or  lieiiefaetor  to  the  institutions  for  the  advance- 
ineiit  of  learning,  or  tliat,  in  tliis  respect,  lie  sliould  hâve  lieeii  jireceded  by 
his  .sovereigii,  wlio,  as  it  is  expressed  in  the  jireamlile  of  the  statute,  luul 
tieeii  graciously  pleased  to  signify  his  royal  intentions  tliat  a  siiitalile  pro- 
liortion  of  the  laiids  of  the  Crown  sliould  lie  set  apart,  and  the  revenue 
thereof  appropriated  to  such  piirposes.  In  private  foundations,  the  funds 
apjirojiriated  are  suflicieiitly  ample  for  the  support  thereof;  but  tliia  is  not  the 
ease  in  the  présent  instance,  for  it  is  obvions,  libéral  as  the  donation  is,  that  it 
is,  and  was  so  considered  by  the  testfitor,  insuttieient  to  piovide  for  the  érection 
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Ululer  tli»'  j^rcfit,  seul  of  this  proviiiCf,  tu  «•stulilisli  IVc»'  scIiodIs 
for  tlu?  lulvjincciiicut  ot'  Iciiniiii^,  nud  (k'clai'«'il  timt  tlii'  truN- 
t<'('s  und  thcir  succcshois,  to  Ik'  jmiiii'il  as  tlitTcin  tlii'fctt'il, 
sIihU  l»c  H  Wudy  coi-piiriit ;•  atid  politic,  l>y  thi'  iiaiiit'  nï  T/if 
Hojlill  / iixtif  iifutii  foi'  I/k'  <uI fil  iH'i'iiK'iit  of  li'd  m  nn/.  'l'Iiis 
]ir()\isi(ni  of  tlif  Htatutf  I)y  ;;'iviii^  hucIi  licence  to  tlie  ^'oNcr- 
iio)',  completely  doe.s  nway  witli  the  uiicieiit  law  iii  this  ivs- 
|)ect,  uiid  rendei'H  tliis  ^roimd  ol'  olijection  uiiavailulile. 

Tlie  second  oi-omiil  of  oltjectioii  is  nlso  uiiteiialile,  for, 
thoii^-li  it  is  ailiiMtted  that  a  le^ucy  is  lapsed  ( /'.  i.  iiiilin), 
wlu'ii  li'ft  tt)  an  iiidividual,  or  to  a  lioily  politic  oi'  cttipoiate, 
Ilot  iii  ewfl,  yet  tlie  })riiici])k'  does  not  iipply  to  this  case,iiias- 
iiiucli  as  the  trustées  were  ail  alive  wlieii  tlie  testatoi-  iiia<le 
liis  will,  aiid  tliey  receivtMl  tlie  lHM|uest  for  tlie  lieiietit 
nï  tlie  lloyal  Institution,  so  soon  as  it  sliould  ])lease 
tlie  piMvincial  <,'ovei'mnent  to  i>;ive  to  "airy  notliin^  a  local 
lialdtation  and  a  nanie."  Tliis  jiiode  of  settleiiient,  l»y  ai»))oin- 
tint;  trustées  to  presei've  contin<rent  reniainders  was  devised 
liy  Sii'  Orhniilo  lirlili/iiid ii,  aii<l  otliei'  eiiiinent  lawyers,  du- 
i-in^  the  tinie  of  the  civil  wars  in  En^land,  ufter  the  deatli  of 
C/luirles  the  Hrst,  and  thest'  gentlemen  iiiaintained  and  eiifor- 
ced  it  after  the  restoration,  fi'oni  wliicli  period  it  lias  lieeii  thi' 
|)i"«'vailin^'  mode  of  conveyance.  It  was  to  that  exjiedient  the 
testator  resorted,  to  cariy  liis  \vill  into  etlect,  and  it  woul  1 
ill  uccoi-d,  either  with  the  i)rinciples  of  French  or  of   Kiii,disli 

lit"  t Infini Vfi'sity  <)i' eolli'go.  and  tlie  siij)]K)!-t  of  siu'li  an  ostalilisliiiifiit.  Tins 
l)eiiig  tlic  casL',  iii(li'|)eii(l<'iit  of  tlii'  (.'oii.siih'ialioii.s  l)efore  stateil,  tlie  priiuipUi 
of  law  is,  that  if  tlie  Kiuy,  ami  a  coiimion  person,  give  possessions  to  a  corpo- 
ration at  tlie  saine  tiine,  on  its  original  ereation,  the  King  (1)  liy  his  préroga- 
tive shall  l>e  the  fouinler.  Many  reasons  inight  lie  oH'ered  to  shew  that  the 
view  notv  takeii,  was  that  of  the  testator,  ami  it  caiim.!  liiit  inodnee  a  higlier 
tiiliiite  to  his  ineiiiory,  froni  the  eonsideiatioii  that  lie  sliould  hâve  ailopted 
siieli  wise  and  etl'eetiial  nieasuris  to  seciire  to  the  inhaliitants  of  this  piovimu', 
the  lieiiefit  lie  intemleil  tlitMii,  liy  jilaeing  it  iimler  the  seeme  and  fostering 
pi'oteetion  of  a  lilieial  and  eiilightened  govermneiit,  wliicli  eaii  hâve  Imt  one 
iuling  jirineiiile,  the  real  welfare  and  prospeiity  of  its  sulijei'ts,  and  not  lea- 
viiig  it  in  that  jireearious  state,  wliere  froin  jnivate  inteiest,  the  oliject  iiiten- 
ded  iiiight  lie  defeated.  It  lias  lieen  said  that  the  eoUege  in  i|Uestion  was  an 
individiial  ohjeet  uneonneeted  with  the  gênerai  systeni,  liut  iipon  eveiy  eonsi- 
délation,  ami,  liound  as  we  are  to  give  a  fafthfnl  interprétation  to  the  will  of 
Me(;ill,  we  feel  oiirselves  jiistified  in  saying  that  it  was  only  to  eti'eetuate  part 
ot  a  gênerai  plan  whieli  liad  lieen  preconeeived  and  pro\  ided  for  liy  the  le- 
gis!atur(\  and  eaiinot  lie  se[iarated  tlierefroni.  withoiit  destroying  the  \eiy 
fou.idation  and  root  of  the  lieipiest  remlering  it  a  niillily,  und  deleiiting  tlit; 
in;inif»'st  intentioi.s  of  tlu^  testalor. 
.Indgineiit  for  the  IMaintitl'.  (2) 
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(1)  Kyil,  ii!i  t  iii-jniraliiiUK,  vol.  II,  p.  'il. 

(2)  Tliisjiult;n:eiil  rendereil  in  the  ("oiirl  of  Kinsj's  Iteiidi,  at  Monlreul,  on  ihe 
KM  11  (lay  ol'Oefo:  er,  IHil,  was  t,î»liineii  In  tlie  Provincial  Court  ot  Appcnls,  on  lh>' 
'.'Util  ilay  of  5!o' einlier,  IS'.'/i  ;  aiu.  ''cfore  ]lis  Mnjestv,  In  liis  iirivv  (ouiuii.oii 
t  lie  71  II  «lay  olM;iy,  ISiS 
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liiw,  wt'ii-  tilis  court  t<»  lay  <lo\vii  m  iiilf  wliicli  woiild  (Irl'cut 
lii.s  iiitt'iitioiis  )>luiiily  iiuuiitVstcd  iii  liis  will,  \>y  tlic  wonls 
"  fdiiHtitutvtl  or  to  lit'  coiist  itutt'd.  "  But  tliis  mode  ol'  Hcttlf- 
iiicnt  \\!is  iM'rliiipH  tjiint'ci'HSHiy  to  {^ivc  ctiV-ct  to  tlic  lM'(|UcHt, 
for  it  wiis  a  nilc  oi"  law,  r<'co;riiiz('<l  ami  confiniit'd  iii  tlu'  casi' 
oF  Suttoii's  lios|)ital,  tliat  "  a  tliiii^'  wliicli  is  iiot  i ii  t'ssc,  luit 
in  appai't'iit  cxpcctaïuv,  is  it'pii'ilcd  in  law  ;  "  and  tln'  érec- 
tion of"  liée  scliools,  iinder  tlie  lieenc:'  j^ranted  l»y  tlie  41st 
(Jeo.  III,  was  a  ineasnre  ol'  wliicli  tliere  was  tlien  an  appai'ent 
expectancy. 

The  third  ^n'ound  ot"  olijection  rei|nireH  a  niorc  minute  exa- 
niination,  as  lioldin»;  a  specions  ^nonml  of  det'ence;  and,  in 
order  to  j^ive  lui!  efit-et  to  tlie  an.swer  to  tliis  ohjection,  it  is 
])ropei"  to  ret'er  to  tlie  woi'ds  of  tlie  \vrit  of  privy  seal,  dated 
tlie  Ist  Maivli,  l(S2l ,  liy  wliieli  His  Majesty  ordains  aud  tarants, 
tliat,  upon  t/ii'  Idiid  (I  ml  ni  tln'  hn'ilil'i  mj,  desci'ilied  in  tlie  tes- 
tator's  will,  tlif'iw  »htill  hc  i slnhl islirtl  from  tli'ix  finie  oric  col- 
hyc,  iif  f/ic  Iciist,  far  flie  ed iinil iini  of  i/wif/i  tind  slinhuils  lu 
l/ii'  iirfs  II  ml  fiiriilfii'K,  il)  l'iinfi  II  III'  fur  <  rcr,  iiud  finit  f/ic  sulil 
fi rsf  mlli'i/i'  fil  hi'  rrrrfi'd  f/icreoii  s/iidl  lie  ndlril  Midill  Colli'i/c. 
Tho  le^al  etteet  of  thèse  jetters  patent  was  to  couvert  the 
liuildin^'s  and  laiid  a]»])ertainin^  to  tlieiii  iiito  Miildl  ('ullri/e 
in  i iifi'iid iiiciit,  wliicli  (in  the  (plaint  lan^na<fe  of  lord  Coke) 
is  ail  that  suHiceth."  The  collem'  was  therehv  called  into  a 
corporate  and  political  existence,  and  ail  the  henetits  and  ad- 
vantao'es  conteni])lated  hy  the  testator  in  iiiakiii}^  liis  luMpiest 
of  this  nioiu'V,  attaclie(|  to  it  in  as  irreat  a  dei>:ree  as  if  the  fa- 
hric  liad  heen  orii^inally  raised  and  titted  up  foi"  the  purpose 
of  a  seiiiinary  for  the  eclucation  of  youth.  Tins  principle  was 
laid  down  in  the  case  of  Bridewell's  lios[)ital,in  (lueeii  Kliza- 
Iteth'H  roi<^n  ;  nor  was  it  then  a  princi])le  iiewly  received,  foi-, 
so  earlv  as  the  rt'iirn  of  Henrv  the  tifth,  it   was   held  thut   "  a 

void  place  or  soil  in  which  a  house  is  intended  to  he  hiiilt, 
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"  iiiav,  1)V  the  Kiniî's  charter,  he  na'  led  a  house  ;  aïK 
"  nominative  house  sliall  lie  sutHcieiii/,  as  there  it  was,  to  snp- 
"  port  the  name  ofan  incorporation."  In  C'amden's  Hritu iiiiiii, 
IU\,  it  is  shewn  (says  lord  Coke,  in  tlu-  case  of  Sutton's  lios- 
])ital),  "  that  a  void  place,  tf>  support  the  naine  of  a  corpora- 
"  tion,  iiiay,  liy  the  Kin^'s  charter,  he  named  an  li()s])ital,  or 
"  ti'inple  ;  and  it  is  iiot  retpiisite  that  there  lie  always  truth 
"  in  the  name  of  the  incorporation,  either  of  an  hosi)ital  or  nf 
"  anv  other  hodv  iiolitic."  There  is  a  varietv  of  instances  re- 
ferred  to  in  the  samc  report,  as  that  of  the  Kni^hts  Teiii- 
plars  of  St.  John  of  Jérusalem,  and  the  Savoy  hospital,  in 
which,  thouffh  neither  the  faillie  of  tlu- temple  or  hospital  was 
founded  and  Ituilt,  yet  the  Kin^'s  i ufciid mcnf ,  so  expressed 
iu  the  charter,  civatcd  a  hody  politic  ami  corporate. 
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Tlic  t'ourtli  ;,'roiiiul  ni'  olijcctinii,  tliiit  tlu'  olijfct  <>F  tin- 
iM'iiuc.st,  iianit'ly  tlic  cfcctiuii  ot"  tlu- ('(illcirc,  witliiii  tlic  tcii 
yt'iirs  |)ic.sci'il)('il  in  tlu-  will,  Imviii;^  liccuiuc  iiio])cnitivf,  tlif 
AjUH'Iliuit  is  fiititl)'»!  t(»  rctiiiii  tlic  tlO/XX).  'l'iiis  is  dispost-il  ul" 
in  tilt'  luiHwcr  to  tlic  tliinl  iilijcction.  \'>\\t  if  any  i|()nl)ts  couM 
lie  cntiTtaincil  tliiit  Ilis  Majcsty  «  chai'tcr  alnin-  tliil  not 
virtnally  ;^iv»'  an  l'xi.stcnc»!  to  McGill'»  (hdb'Hf  as  a  luMly 
|)i>litic  capal)!!'  dF  rrccivin^^  tliis  Itcimcst,  tliis  i.s  an  oliicction 
wliicli  i^«  tlii'  nioïc  nn^frai'iiins  as  ('((ininjr  t'roin  tlif  lips  ot"  (inc 
\vlii>,  at'tcr  liavin^  pai'ticipatt'il  so  lai'^^i'ly  in  tlic  lioinity  oF 
tlif  tt'stator,  is  liinisclt'  tlic  o^nilty  canst-  that  an  ('diticc  lias 
n(»t  Iiccn  actnally  foninlcd  an<l  Imilt  on  tlu-lamls  ot"  lîin  n-<i<lt'. 
To  liini  wlio  lias  wroii^ffully  tlt'taincil  tlu-  projK'i'ty,  tlic  niaxiiii 
oi'  lavv  citcd  ut  thc  l»ar,  "  ///  oui iiilnis  <'(iiisl.s  jini  facto  iicci- 
"  inlur  /'</,  ///  (jiin  j)rr  uriiiui  iiioni  jif,(/iio  mluiix  tint" 
aj)[)lics  witli  iffcat  force.  'l'Iic  Royal  Institution  liavin»;  donc 
(jUii  ntnin  in  il  In  fuit  U)  raise  an  cditicc  in  stonc,  and  liavin^ 
liccM  pi'cvcntcd  ffoni  Imildin^^  it,  liy  tlic  rcfnsal  of  tlic  Appcl- 
laiit  to  ^ivc  tlicni  possession  of  tlic  land,  tlic  Ri'spondcnts  arc, 
in  law,  placcil  in  tlic  prccisc  situation  tlicy  would  liavc^  stood, 
liad  tlicy  litcrally  cai-ricd  into  crtcct  thc  tcstator's  will,  and 
crcctcil  tlic  walls  and  fitti'd  nptlic  linildiii{,'s  for  tlic  réception 
and  accoiiiniodation  of  seliolars, 

Tliei'i-  wci'c  otlici"  ^n'(auids  of  dct'cnce  urc;cd  in  tlic  coui-t 
lielow,  sucli  as  thc  Royal  Institution,  on  its  ori^'inal  création 
liad  "lo  liead,  ainl  that  thei'c  was  no  royal  licence  to  takc  in 
nio)  tniaiiii  :  Imt  thèse  arc  also  unavailin<;',  inasiiiuch  as  thc 
colle^iate  chui'ch  of  Southwell,  in  Xottiiighanishirc,  consists 
of  i)rcl(eiidaries  witliout  a  hcad,  and  thc  jrovcrntu's  of  Suttons 
hospitid  havc  no  président  or  su])ei'ior,  Itut  are  ail  c(|Ual  in 
autliority  :  so  were,  at  Icast,  thc  ^reatcr  nuniher  of  corpora- 
tions. As  to  a  licence  in  niortniain,  if,  to  thc  Royal  Institution, 
whcnevcr  it  slicmld  lie  creatcil,  an  express  licence  liad  not 
lieeii  ^ri-îuitcd  hy  thc  4lHt  (îeo.  HT,  and  thc  powci-  liad  not 
Ijccn  jriveii  to  thc  corporation,  in  thcir  charter,  to  takc  and 
l'cccivo  luoNH'alilc  and  iniiiiovealilc  pi'operty  in  nioi'tniain, 
slili  tilt  royal  jurant  of  thc  ^ilst  Mardi,  1821,  eiectiii<4' 
Mctjlllt  Colhyt'  into  a  liody  [xilitic,  haviiiir  rccited  tlu-  laMpust 
of  t' •■  late  Ml-.  Mc(iill  as  thc  cause  nmvinj^-  His  Majesty 
to  ^iiint  thc  charter  of  incorporation,  niust  lie  held  eipiivalcnt 
to  an  express  licence  to  takc  an<l  rcceivc  in  iiioitiiiain  ;  and, 
besidcs,  it  niay  be  ohscrved,  that  thc  statutes  of  niortniain 
(wliich  ai'c  a  ]i;irt  of  thc  pulilic  law  ot"  tlii'  pro\ince)  iiiakc 
no  mention  of  ,ierHonal  property,  and,  thercfore,  thc  powcrs 
of  coi'poi'utions  a<j;'^re<^atc  in  ^encrai  to  take  such  projHity 
rcniains  unliinitcd. 
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On  ev«'ry  ^romul,  tlu;  court  is  of  opinion  tliat  tho  jud^inciit 
of  tlu;  court  Ih;1o\v  ou^'ht  to  lie  contirnicd,  and  it  is  a  nfinned 
accordinjfly,  awardin^  to  the  Rcspondents  tlic  suni  denianded, 
witl»  costs.  (Stiuui'n  Rep.,  p.  21H.) 


EXTRADITION. 

OUKT  OF  Kixo's  Bench,  Montréal,  20tli  Junc,  1827. 

In  tlic  case  oF  Joseph  Fi.sher. 

Ifi/il:  Tliiit  tlic  executive  (.'ovcnimont  niay  deliver  uj)  to  a  forci^u 
«tato,  for  trial,  any  fii^itivc  from  justice  cliarfzed  witli  haviujrconiiiiittcd 
a>iy  criu)'    •  itliin  its  jnriisdiclion.  (1) 

Joseph  Fisher,  an  alien,  came  hitely  into  this  province, 
wliere  lie  v.  •>«  ;irreste<l,  aliotit  the  lOth  oi'  May  last,  at  tlie  suit 
of  one  -lohn  Wood,  a  nierchant  in  the  state  of  New  Hanip- 
shire,  for  a  «h'ht  of  CKiO,  and  was,  thert'Upon,  (h'taine<l  in  the 
^a<»l  of  this  district.  On  the  28th  of  tlie  sanie  inonth,  two 
warrants,  signed  Ity  a  ]iolice  ma^istrate,  were  Uxlged  with 
thi'  kee[)er  of  tlie  sanie  ^oiol,  the  one  char^in;)-  the  said  Joseph 
Fisher,  as  late  (<f  Verniont,  gentleman,  of  "  liein^  accused,  on 
"  oatli,  with  havinj^  i:eloniouHly  stoleii,  taken,  and  cariied 
"  away,  froni  a  trunk  previously  locked,  bank  notes,  to  the 
"  aniount  of  (i'S8  dollars,  the  property  of  John  WchxI  ;  "  and 
directing  the  détention  of  the  said  Joseph  Fisher,  in  the  said 
gaol,  to  i)e  dealt  with  according  to  law.  The  otiier  warrant 
l)einf(  soiiiewhat  more  extended  and  précise,  stating,  "  that, 
"  whereas  J(  sepli  Fisher,  late  of  Vermont,  f^entleman,  an  alien, 
"  to  wit,  a  Prussian,  now  in  continement,  undei-  civil  process, 
"  in  the  said  j^aol,  stands  charged,  upon  oath,  with  liaving,  at 
"  Middleburv,  in  the  state  of  Vei-niont,  feloniously  stoleii, 
"  taken,  ami  earried  away,  from  a  trunk,  previously  locked, 
"  har.k  notes,  to  the  aiiKJunt  of  O-ÎN  dollars,  and  to  the  num- 
"  lier  of  2+0,  the  ])rop(  rty  of  John  Wood,  of  Keeiie,  in  the 
"  state  of  New  Hiimpsliire,  and  with  liaving-,  immediatoly, 
"  ujion  tlie  comniission  of  the  said  feloiiy,  coiiie  into  this 
"  jirovince,  "  and  directinji;  also  tlie  détention  of  the  said 
Joseph  Fisher,  to  Im'  dejilt  with  accoiding-  to  Inw.  'i'hese  war- 
rants wei'e  founded  oi'  two  deiiositions  matle  liy  the , said  John 
Wood,  on  the  said  2.Sili  of  May  last,  in  one  of  whieli  the 
stealiiiii'  of  tlii'  liaid<  hills  oi"  notes,  to  tlie  aniount  of  {')'\S  dol- 
lius.is  meiitioned,  luit  witliout  statinjn"  the  time  or  place  where 
tlie    l'elony    was   ommitted,  and    that   the  siiid    .lolin    Wooil 

(1)  \'.  If  cil.  CXI, II    ileb  Statuts  reviscb  thi  Cauadci. 
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vcrily  bolicved  the  .sai<l  fflouy  k)  hâve  been  coimuitkMl  by 
the  said. Joseph  Fi.sliei  ;  but,  in  the  other,  it  was  sworn,  "  that 
"  the  sai«l  Jcseph  Fishei-  coinmitted  the  crime  ami  fehniy 
•'  cluir^ed  in  the  affichivit  at'oresaid,  at  Middlebnry,  in  tl>c 
"  state  of  Vennont  :  tliat  the  Haid  Josepli  Fisher  is  not  an 
"  Enfjflish  subject,  bnt  an  alien,  t<)  wit,  a  Prussian,  as  deelared 
"  by  hnn,  the  said  Joseph  Fisher,  and  came  into  this  pro- 
"  vince,  from  the  state  of  Vennont  aforesaid,  innnediately 
"  aftei'  tlie  commission  ot"  the  aforesaid  ofience.  "  It  furtlier 
appeared  that  tlie  otfence,  so  chai'ged  ajLjainst  the  said  Joseph 
Fisher,  is  a  felcmy  and  a  crime  pnnishal)le  by  the  laws  of  the 
state  of  V^'rmont.  On  the  îiOth  day  of  the  month  of  May  hist,  a 
\varraiit  was  issued,in  the  nameof  (uu'sovereipi  loi'd  the  Kin^j-, 
tested  in  the  name  of,  and  signed  by  His  Excellency  the  earl 
of  Dalliousie,  the  ffoyernor  in  chief  of  the  province,  ad(h'essed 
to  the  slieritt'of  the  district  of  Montréal  vvhich  is  as  follows  : 

"  Wlifiras  Joseph  Fislier,  late  of  the  town  of  Middlebnry, 
in  the  comity  of  vûldison,  in  the  state  of  V\'rmont,  one  of  the 
United  States  of  America,  frentleman,  is  lunv  conuiiitted  and 
detained  in  our  conuiion  ^oal,  in  our  said  disti'ict  of  Montival, 
nnder  yonr  custody,  upon  and  by  reason  of  a  certain  charge 
on  oath  of  felony,  to  wit,  npon  the  charge  on  oath,  of  liaving, 
on  the  twtnty-tliird  day  of  April,  1)S27,  at  the  said  town  of 
Middlebiny,  in  the  connty  of  Addison,  in  the  state  of  Vennont, 
one  of  the  United  States  of  America,  feloniously  stolen  an<l 
caviied  away  divers,  to  wit,  240  baiik  notes,  for  the  pay nient 
of  divei's  snms  of  money,  in  the  wholt  amonntinir  to  (i.S(S  dol- 
lai's,  of  the  vaine  of  £14;i  Ils.  sterling  money  of  (Jreat  Hritain, 
and  tlien  and  tlicre  bi'ing  the  property  of  one  John  Wood. 
And,  whei'eas  tlu'  said  .Joseph  f'isher,  not  being  one  of  our 
subjects,  but  being  an  alien,  to  wit,  a  Piiissian,  has,  since  the 
connnission  of  the  sai<l  oft'ei\ce,  come  into  this  pi-ovince,  fiom 
the  said  United  States  of  America,  and  the  said  otfence 
whereof  he  is  chargt'd  as  aforesaid,  having  lieing  connnitted 
within  the  jurisdiction  of  the  said  state  of  V'rmont,  it  is  fit 
and  expedii'iit  that  the  said  Joseph  Kisher  bc  madc  ainenablt' 
to  the  laws  of  the  saiil  state  of  Vennont,  for  the  oftence  afore- 
said. We,  therefore,  command  you,  that  the  body  of  the  suid 
Jos(>ph  Fisher,  under  your  custody  as  aforesaid,  you  do  imme- 
diately  convey  and  deliver  to  such  peison  or  jx-rsons,  as,  ac- 
cording  to  the  laws  of  tlie  said  state  of  Vermont,  may  lie  law- 
fully  auth<iri/e(l  to  reecive  the  sanie,  at  sonie  eonvt'nicnt  place, 
on  the  confines  of  this  ))ro\  ince,  and  of  the  said  state  oi  Ver- 
mont,  to  the  end  that  the  said  Joseph  Fishei'  may  lie  thence 
saft'ly  comcyt'd,  liy  sueli  jierson  or  pcrsons,  asabtrcsaid,  to  the 
town  of  Midilleliuiy  abircsaiil,  and  tlieic  be  made  to  answer 
for  the  (.rt'enci'  afùresaid,  according  to  the  lawfi  of  the  state  of 
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Vcniioiit.  ProvidL'd  always,  thiit  tlie  .said  Joseph  Fi.slicr  hv 
(IftaiiK'd  uiuk'r  youv  custody  aforesaid  foi- lu»  cauKc,  niatter  or 
tliing,  otlier  tlian  thc  offbnce  aforesnid  ;  aiid  tins  you  are  not 
to  omit,  at  your  péril.  " 

Uiider  thèse  circuinstances,  au  application  was  iiiade  for  a 
writ  of  Aa/-»^/((N  r{;/'y>w,N,  which  was  allowed,  and,  upon  the  re- 
turn  it  appeared  that  the  Applicant,  Joseph  Fisher,  was  in  the 
custody  of  a  sheriff's  officer,  who  was  about  executin^  the 
warrant  dii'ected  to  the  sheriff'. 

Reid,  Ch.  J.  :  tSeveral  (juestions  hâve  been  raised,aud  objec- 
tions taken  on  the  pai't  of  the  j)ris()ner,  as  to  the  sufficiency 
aud  le^ality  of  the  j)roceedin^  a^ainst  hini.  Thèse  we  shall 
now  consider.  It  in  objected,  1.  that  there  is  no  clear  and 
positiv((  cliarge  of  any  felouy  oi- crime  having  been  conuuitted 
by  tlie  ])riHoner:  tlie  chai'ge  against  him  amouutiug  luei'ely  to 
a  suspicion,  the  grounds  or  causes  of  wliich  are  not  set  out,  so 
as  to  enable  the  court  to  judge  how  far  they  are  reasonable  <  )r 
sufficient.  It  cannot  be  supposed  that  uuich  stress  was  meant 
to  he  laid  upon  this  objection,  as,  in  the  afKdavit  of  John 
Wood,  there  is  a  positive  charge  against  the  prisoner,  that  he 
fiinniiittcd  tJw  frloi)  1/  in  (iiirstUnt ,(it  MiddlcJnir;/,  in  f/ic  sliitc 
of  Vennonf,  and  so  expressed  in  the  wari'ant  of  comniitment. 
It  was  no  doul)t  necessary  that  the  charge  against  the  priso- 
ner should  be  suffici(!ntly  clear  and  positive  to  render  him 
amcnable  to  the  laws  of  that  country  he  is  state<l  to  hâve  vio- 
latetl,  foi'  this  constitutes  the  gr()un<l-\vork  of  the  whole  ))ro- 
cee<ling.  The  court,  however,  thinks  the  accusation  against 
tlu'  prisonei-  to  be  sufficiently  ch-ar  and  positive  in  ail  iiiaterial 
points.  It  is  true  that  the  day  when  tlu'  felouy  was  coiniiiitted 
is  not  mentioned  in  the  athdavit  of  Mr.  Wood,  although  it  is 
in  the  warrant  addressed  to  the  sheriff  :  but,  froni  the  cir- 
cumstances  stated  of  the  prisoner's  couiiug  into  this  pi-ovince 
inniiediately  aftei'  the  felouy  was  counnitted,  and  bis  ,subse- 
(|U<uit  arrest  hère,  in  May  last,  this  would  be  sufhcientto  hold 
him  amenable  to  the  law  :  the  omission  of  a  positive  day  or 
date  being  in  many  respects  not  so  material. 

2.  That,  if  a  sufticient  charge  of  a  crime  be  made  out  against 
the  prisoner,  yet  the  Soveivign  cannot  lawfully  deliver  him  u]) 
to  the  state  where  "tlie  crime  is  said  to  hâve  lieen  counnitted, 
and,  even,  allowing,  this  right  to  the  Sovereigu,yet  that  it  bas 
never  been  |)ractised  oi-  allowed,  except  in  ofiences  of  the  most 
airuravated  nature,  such  as  mui'der  aud  robberv,  lait  uever  in 
the  minor  otlences  of  larci-ny  and  sueh  like. 

This  objection  embraces  the  main  points  iii  the  case,  aud 
the  dcterniiuation  upon  it,  will,  in  a  gicat  measure,  obviate 
ail  the  othei'obji'ction.s.  In  consideriiig  this  part  of  the  case, 
nuich  of  the  argument  used  must  be  laid  t)ut  of  the  (juestion, 
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such  as  tliat  toiimlcd  on  offences  of  a  political  natui'c,  arising 
ont  c)t"  l'cnolutionary  principles,  excJted  in  any  governinont, 
as,  in  thèse  cases,  the  refusai  of  a  state  to  Hurrender  the  ac- 
cnsed  cannot  be  <lrawn  into  précèdent,  for  the  authority  of  tlie 
state  to  whicli  the  accused  has  fled  inay  well  he  extended  to 
protect  rather  thau  deliver  hini  up  to  hia  accuser»,  and  tliis, 
upon  a  wise  and  huniane  policy,  because  the  voice  of  justice 
cannot  always  be  heard,  aniidst  the  rag(î  of  révolution,  or 
when  tlie  sovereign  and  the  subject  are  at  open  variance,  res- 
pecting  their  poUtical  rights  ;  and,  tlierefore,  no  state  will  ever 
be  iiuhiced  to  deliver  nien  up  to  destruction,  nor  even  to  nia- 
licious  prosecution.  We  will,  also,  lay  ont  of  the  (juestion  ail 
the  cases  depending  upon  treaties  and  conventions  entered  in- 
to between  différent  nations,  tis,  in  such  cases,  the  surrender 
of  the  accused,  l>y  one  nation  to  another,  is  not  so  nuich  the 
eftect  of  the  exercise  of  a  prei'ogative  right  or  power  of  the 
executive  governenient,  as  the  exécution  of  a  national  conven- 
tion binding  on  both  parties.  We  niustmeet  the  case  as  it  pré- 
sents itself,  which  calls  upon  us  todetennine,  whether,  for  any 
crime,  great  or  stnall,  coinnutted  in  a  foreign  state,  there  exists 
in  the  executi\'e  governnient  of  this  coiuitry  any  authority  to 
deliver  up  the  accused,  to  be  dealt  with  according  to  the 
otlended  laws  of  such  foreign  state.  The  crime  charged  against 
the  prisoner  is  recognized  as  an  oflence  against  the  laws  of  ail 
Christian  and  civilized  nations,  and  this  crime  may  be  nioreor 
less  aggravated,  according  to  the  circumstances  of  every  parti- 
cular  case.  In  looking  at  the  authorities  cited  from  (i  rofiics, 
Pu.ffendovf,  Vcltd,  Heiiicrrin^,  Ikirld/iiKiqiU  and  Martens, 
and  to  what  lias  been  written  by  them  on  this  subject,  we  feel 
it  uiinecessary  to  make  particular  ([uotations  from  them,  in 
su])port  of  the  doctrine  in  hand,  because  it  is  impossible  that 
any  unprejudiced  man  can  read  thèse  >iu'hors,  Avithout  being 
satistied  that  the  principle  hère  ol)jecte(i  to,  stands  admitted 
as  a  thing  understood,  practised,  aii<l  re.ogm'/ed  by  the  eomi- 
ty  of  nations,  that  the  ofiender  against  tlie  laws  of  oni'  nation, 
takinir  i-efuye  with  another,  mav  be  surrendered  to  the  ofiended 
nation,  for  the  ends  of  justici'.  'riic  ditît'ivnce  of  opinion, 
among  thèse  writers,  as  to  the  eiKU'mity  of  the  ofi'Mice,  cainiot 
aft'eet  the  pi'inciple,  although  it  may  vai-y  the  practice,  among 
ditlerent  nations,  according  to  cii't'umstaiices.  Tins  right  of 
surn'udi'r,  is  founded  on  the  principle,  that  lie  who  lias  eaused 
an  injur^  ,  is  bound  to  repair  it,  and  he  who  bas  infringed  the 
laws  of  any  country  is  liable  to  the  punishment  inHictcd  by 
those  laws  :  if  \\v  screcn  him  from  that  ])unishmcnt,  we  bccomc 
parties  to  bis  crime,  we  excite  retaliation,  we  encourage  ci'i- 
minals  io  take  refuge  among  us.  We  do  that,  as  a  mit  Ion,  which, 
as  indirhliuds,  it  wouhl  be  dishonorable,  nay,  crimiual  to  do. 
16 
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If,  on  the  cotitraiy,  we  deliver  up  the  accuse»!  to  the  ortendcd 
nation,  wc  oiily  t'ultil  oui'  i)art  ot'  the  social  compact,  which 
directs  that  the  ri^hts  of  nations,  as  well  as  of  indivi(hials, 
sliouM  be  respected,  and  a  good  iindeistanding  niaiiitained 
hetween  theni  ;  and  this  is  the  more  re(|uisite  amon^  nei^dd)o- 
ring  states.  oji  accouiit  of  the  daily  (îommunications  whicli 
must  necessarily  suV»sist  hetween  them.  A  modem  writer  (I) 
on  tlie  laws  of  nations,  says  :  "  La  communication  journalière 
"  entn;  deux  pais  limitrophes  est  inévitable,  et  elle  doit  être 
"  d'autant  plus  favorisée  par  leurs  gouvei-nements  respectifs, 
"  (ju'elle  est  naturellement  fondée  sur  des  Vtesoins  réciprocpies, 
"  et  (|u'ell(i  donne  pai"  là,  lieu  à  des  changes,  d'nilleurs,  elleéta- 
"  l)lit  entre  les  habitants  respectifs  des  liaisons,  et  une  sorte  de 
"  confiance  (|ui  assurent  leiu"  tran(|uillité,  et  contribuent  à  leurs 
"  jouissances.  "  Indeed,  were  we  to  take  into  acconnt  the  opi- 
nions of  modem  writers  on  international  law,  wy  would  be 
still  more  strongly  fortified  in  the  principle  we  hère  hold,  and 
we  see  no  reason  why  those  ojnnions  should  be  lejected.  By 
lajise  of  tinie,  by  new  combinations  and  events,  and  by  révo- 
lution, the  principles  of  goveinment  may  be  altered  and  ini- 
])i"ovi'd,  and  we  bave  in  the  présent  âge,  had  many  lessons  to 
teach  us  wisdom.  At  ail  events,  tve  mavsafelv  sjiv  that.  at  the 
présent  day,  tlie  world  lins  become  enlighteiied  in  the  science 
of  govei'nmeiit,  as  well  as  in  ail  the  other  departments  of  hu- 
man  knowledge,  far  beyond  wliat  was  known  to  those  writers 
who  hâve  lived  centuries  ago,  !ind,  theivfore,  that  tl;e  maxims 
of  govei'ument  of  the  ]))-esent  day  niay  be  consi<lered,  at  least, 
as  well  understood,  and  better  ada])ted  to  the  riglits  jind  fee- 
lings  of  mankind,  than  they  could  hâve  been,  in  the  days  of 
(Jrotius  and  Pufîen<lorti'. 

Btit,  let  us  look  more  inniiediately  to  the  laws  of  our  own 
country,  as  the  principles  there  adopted,  must  .sei've  to  guide 
our  décision  on  the  ipiestion.  Tlie  law  of  England  n  co- 
gnizes  the  Inw  of  nations  as  part  of  the  connnon  law  of 
the  laiwl,  and,  althongh,  npon  tliis  (piestion,  tVom  the  insulated 
situati(»n  of  that  country,  we  do  not  mect  with  inniiei'ous 
décidions  on  the  point,  yet,  we  tiiid  eiiougli  to  satisfy  us  that 
we  arc  holding  to  tlio.se  princi|)les  wliicli  lia\ c  liecii  tlierc  ailop- 
ted.  Hei'c,  we  must  j-efer  to  the  ca.ses  cited  at  the  bar,  as 
furnisliing  tlie  only  light  on  the  subject  which  we  hâve  at 
this  moment  been  able  to  procure.  In  the  oise  of  Ri.r  vs. 
Hiitch'nisoii.  (2)  the   coui't  refusi'd  to   bail  a  man  committeil 


(I)  /lis/!/,  (lit  (liiilt  il(.i  tiiiis,  etc.,  jnir  (,".  (ieiaidde  Ruyiiuviil,  liv.  II,  cli.  ui, 
CM  :i  K.I..  ]\v]>..  7.S">. 
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foi-  il  niurtli'i'  in  Portugal.     In  Coi.  Lundi/'s  oi.se  (I),  who  vva.s 
arrcHtt'il  iii  Se  )tljin(l,  for  m  capital  otf'eiic'c  coniniitk'd  l»y  hiin  iii 
Ireland,  it    wa.s    held,  that  lie  iiiight  Ite  sent  tliere  to  Ite  tried. 
Justices   of   the    peace,    in    En<rland,   niay  commit  a  person 
ort'eudin^  aj^ainst  tlu?  liish  law,  in  order  to  be  sent  to  be  tried 
in    Ireland.  (2)     So  in    Ka^f    Iml'ui    Coiiiptiin/  v.s.   dttjupbdl, 
it  was  held,  that  one  may  be  sent  from    England  to   Calcutta, 
to  be  tried  for  an  ottence   connnitted   there.  (8)    lu    Mure  v.s. 
Kinfc,  (4)  jud^e    Heatli   said,    "  tliat  it    lias  been    ^enerally 
underatood,   tliat    wheresoever  a   criiiie  lias    been  committed, 
the  criminal   is   piinishable,  accordin^  to  the  lex  lori  of  the 
counti'v   amiinst  the  law   of  which  the  crime  was  connnitted, 
and,  by  the  comity  of  nations,  the  countiy  in   which  the   cri- 
minal   lias   lieen   foiuid   lias   aide<l   the  police  of  the  conntry 
aiiciinst  which    the   crime   was  conimitted,    in   brinmiiff  the 
criminal   to  justice.    In   lord    Louf^-hborou^-li's  time,  the  crew 
of  a  Dutch  shi})  miistere(l  the  vessi-l,  and  raii  away  witli  her, 
and  brought   her  into    Deal  :  and,   it  was  a  (juestion,  whether 
we  could  seize  theni,  and   send  them   to  Holland,  aiid  it   was 
held   we   mi^ht.     vViid    the    same    lias  always   been    the    law 
of  ail  civilized  countries,  it  lias  however  been  said,  that  tlic 
cas«!S  of   Lu  ihI.i/,  I\  i nihcrlci/,   atid  (^(inijilnil,   ilo  not  aj)ply,  as 
the  countries   to  which  thèse   persons  were  .sent,   were  under 
the  same  dominion  of  the  authority  .sendin^-  them,  and,  there- 
fore,  there  could  be  no  (|uestion  raised  touchin^-  international 
law.    Tins  mav   be  considered  as  inm'iiious,  but  we  thiiik  not 
the  true  coiistiniction  to  lie  put  upon  thèse  cases,  for  the  (pies- 
tion  was  the  ri^lit  to  send  thèse  persons  to  a  ilitterent  country 
froni  that  in  wliich  they  then  wei'e,  to  bc  ti'it'd  iiy  the  laws  of 
that   eouiitry,   foi'  an   otfence   cominitte<l  a^ainst  them,   an<l, 
without  >some  law  to  warrant  tins,  and  noni'  is  cited  or  relied 
on,  the  Sovereion  ha<l  no   more  authority    to  send  those  pei'- 
.soiis  to  such  distant  countries  for  their   ti'ial,  tlian   lie  had   to 
send  them  to  a  foreign  country   for  this  purpose  :   ln'sides,  we 
see  nothin<f  said  in  anv  of   thèse  cases  which    can  lead  us   to 
belie\'e  that  the  décision    was  foundcil   on   the  powei'  of   the 
Crown  over    thèse  seNcral   countries;   on    the  contrary,  from 
what  was  ol(ser\('(l,  in  CampbeH's  case,  we  must  belie\<'  it  was 
the  M'encrai  principle  we  hère  conteiid  for  wiiich  was  rceouni/cd. 
In    that  case,   the   court  is    stated    to   hâve    said,   "  that  the 
"  governmeiit    may    send  a    person    to  answer  for  a    crime, 
"  wherever  committed,  that  he  may  not  iiiNolve  his  country, 

(\)  •>  Vent.  H..  .•(14. 

(•_>l  Rtxya.  Kimbirl,-!/,  Str.  R.,  848. 

(.•{)  1  Vos.  sen.,  •J4t). 

(1)  1  Tiiuiil  H.,  ;U.  '         ' 
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"  und  to  prevt'iit  reprisais.  "  Iii  tlio  two  other  cases,  the  pre- 
ti'iice  tliat  the  oft'ended  country  was  mider  the  same  dominioii, 
will  iiot  i4)])ly  ;  tlie  gênerai  |)i'iiieii)le  is  there  eleariy  esta- 
lilished.particulai'ly,  in  the  latter  of  Marc  vs.  Kai/c,  t"(/r,  there, 
jndj^f  Ilcdth  lays  it  down,  as  the  law  oi'  ail  eivili/ed  couu- 
tries,  and,  althduj^h  the  particulai-  instance  for  elucidating' 
this  i^eneral  jiriiiciple  in  thv"  case  ot"  the  ])ntch  sailors  lias 
been  called  a  case  ot*  pirac}',  and,  as  such,  always  restrained 
aniono-  fri<Midly  nations,  yet,  without  a  particular  treaty  on 
this  sidjject,  this  case  jjresented  only  a  (piestion  of  interna- 
tional law,  Avhich  stood  upon  no  hetter  rù/Iif  than  the  pré- 
sent.  the  particular  cii'cunistances  alone  could  lead  to  a  .iiore 
ready  exercise  of  the  right  of  interférence  of  the  British 
governnient,  and  accordingly  we  tind  it  laid  down  in  Chitty's 
TreatiHe  on  crlniindl  law,  (I)  as  a  (/enend  priiicrple,  "  that 
"  if  a  person  havinj^'  coniniitted  a  felony  in  a  foreigii  country 
"  conies  into  Knj^land,  lie  niay  lu'  arrested  hère,  and  conveyed 
"  ami  nivcii  np  to  the  mairi strates  of  the  country  a<rainst 
"  the  laws  of  which  the  ortence  was  coiamitted,  "  and  lie  cites, 
as  the  groundw<ak  of  this  principle,  the  ahove  case  of  Mare 
V.  Kayc. 

Two  cases  hâve  l)een  cited,  as  having  loen  decided  in  the 
United  States  of  America,  applicable  to  that  liefore  us  :  the 
one,  hy  chancellor  Kent,  in  the  state  of  New  York,  and  the 
other  hy  judge  Tilgkman,  m  the  state  of  Pennsylvania.  We 
are  happy  to  havc^  the  opinion  of  eiilightenecl  nieii,  upon  a 
([Uestioii  of  this  kind,  laid  liefoi'i-  us,  particulai'ly,  froni  a 
eiaintry  witli  which  our  coinniunications  are  so  frecpient,  and 
our  interests  iiiutual.  The  opinions  of  thèse  learned  meii  are 
howevei',  at  variance  upon  souie  points,  so  that  the  (luestion 
niight  still  l»e  considered  as  unsettled  in  that  country,  without 
sonie  local  law  on  the  suhject.  We  cannot,  howevei',  help  ex- 
])ressiiig  our  eiitire  approhatioii  of  tliose  principles  which  luive 
l)een  adopted,  îiinl  so  foi-cihly  applied  hy  the  chancellor,  in 
his  judgnient  ;  tliey  appear  to  us  to  he  founded  '>a  a  fair  in- 
terprétation of  the  law,  and  well  suited  to  the  national  inter- 
course, and  good  undei'standiiig,  hetweeii  the  twt>  couiitries.(2) 


(1)  Vol.  I,  p.  l(i. 

(I)  'ri\c  i^asu  lofi'ii-i'il  to  iH,  Militer  of  Waslil)iirn,  4  JoIiiin,  Cli.  R.,  1('(),  in 
wliicli  it  wiiH  (lucick'il,  I.  'riiiil  it  is  tlic  law  of  iiatioii.s  ti>  ik'livir  u]i  otitiidcis 
ciiargi'il  witli  fuloiiics  and  otlicr  liit'li  uiinus,  and  \\  lio  liavo  fltil  finni  tlio  toiiii- 
try  wIrto  .sucli  criiiït's  weii!  coniinitti'd,  into  a  foieign  and  fiiindiy  jniii-dic- 
tioii.  '2.  It  is  tlio  duty  of  tlie  civil  niagistiatc  to  commit  sucli  fugitives  fiom 
justic(^  to  I  Ik'  end  tliat  a  rcnsinal)]!'  I  inic  ma  y  lie  art'oi  ded  foi'  the  govei  nniint 
to  deliver  tliem  u|),  or  for  llie  foieigii  goveinnieiit  to  iiiake  applicalion  totjie 
propiT  autliorities  for  tliat  jmrposu.  3.  lînt,  if  sudi  application  is  not  iiiade 
iii  a  reasoiialiU;  lime,  the  party  ouglit  to  lie  discliaiged.  4.  The  évidence,  to 
iletaiii  a  fugitive  froiii  jii.slice,  for  the  purpose  of  being  sui  leiidered  to  his  gov- 
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Tho  opiriioti  atid  aociHÎou  of  jud^c  Tih/hriufi},  wliioli  lias 
beeii  citod,  ami  rclicd  en  liy  tlic  prisoiicr,  docs  iiot  soi'iii  to  fa- 
vour  liis  case  :  \vc  would  cvcii  say,  tliut  sonic  parts  of  it  iiiakc 
stront^ly  a^ainst  liiiii.  (I)  Accoi'diiif^  to  tlic  report  of  tlu-  dcei- 
nioii  wliieli  luiH  been  cominunicatiMl  to  uh,  it  woidd  appcarthat 
oiu'  Short,  wlio  liad  Hc(l  fVoni  Ii'claiid  to  tlic  United  States, 
wns  churi'-ed  \>v  an  iiidividual  tliei-e  witli  liavinp'  ooimiiitted  a 
murder  in  Ireland,  and  was  ai'rested  at  tlie  instance  of  tliis 
indiviilual,  witli  a  view  to  liis  beinif  sent  back  to  li'eland:bnt 
no  ileniaml  liad  been  niade  of  tlie  aeeused  by  tlie  ^(tvei'nnient, 
noi-  liad  tlie  executive  of  tbe  United  States  directed  any  tliin^ 
to  be  <lone  in  ref^ard  to  liiiii,  eitliei'  as  to  his  airest  oi'  ileteii- 
tion.  'l'Ile  piMsoiier  Short  beini^'  brono-ht  before  jud^e  Tih/lt- 
îiKiii,  on  tlie  writ  of  habeas  eoi'])Us,  it  beeanie  a  (|nestioii  be- 
fore hiiii,  how  fai"  the  prisonei*  was  liable  to  be  detained  nn- 
der  sncli  eireunistances.  The  jud^^v  dett'niiined  tliat  lie  eonld 
not.  But  this  is  not  the  case  of  the  prisoner  before  us,  for  lie 
lias  notonly  been  aecused  of  a  crime,  but,  by  the  order  of  the 
executive!  iroverniiient,  it  is  dii-ected  tliat  lie  sliall  Ikï  deli\-ere(l 
up  to  the  lee-al  authoi'ity  of  that  state  wliere  the  crime  was 
committed  :  and,  froni  what  we  can  collect  of  jud^^e  Tihj/i- 
7n(iv's  décision,  thero  is  some  reason  to  belii've,  that,  had  the 
pi'isoner  Short,  wlien  brou^ht  before  hiiii,  stood  in  the  saino 
situation  as  the  prisoner  iiow  does,  lie  would  bave  deterniined 
difi"ereijtly.  W«'  will  make  a  slioi't  extract  from  tins  décision, 
to  show  the  reasonableness  of  this  belief,  from  the  gênerai 
pi'incijiles  thei'e  stated,  which  we  conceive  to  be  consistent 
witli  the  opinion  we  now  hold;  lie  says  :  "I  ^ranfc,  that,  when 
"  the  executive  lias  been  in  the  habit  of  di'liverintf  ini  fnn'iti- 
"  ves,  or  is  oblif)-e(l  by  ti'eaty,  the  niairistrates  niay  issue 
"  wai'rants  of  arrest,  of  tlieir  own  accord  (on  proper  evi- 
"  dence),  in  order  the  more  effectually  to  accomplish  tln'  in- 
"  teiit  of  the  e-()vernment,  by  ])i'eventine-  the  escajie  of  the 
"  criminal.  On  this  principie,  we  arrest  otfeiiders  who  ha\-e  • 
"  Hed  from  one  of  the  United  States  to  another,  eveii,  before 
"  a  deiiiand  bas  bi-eii  iiiade  by  the  executive  of  the  state  from 
"  which  tliey  lied.  But,  what  ri<.jlit  is  tliere  to  arn-st,  in  cases 
"  where  the  government  bas  dechired  that  it  will  not  deliver 

ernnit'iit,  ought  to  be  s\i(.'li  as  would  l)t!  siiUiciciit  to  coiiiiuit  liiiii  foi'  iiiiil,  if 
tho  otl't'iR'n  wiiM  coininitteil  liiii.'.  5.  Tlic  '27tli  article  of  tlii'  trualy  of  l7!Mi, 
)n'l\Vft;ii  tlio  Uiiitril  States  and  (ireat  Uiitaiii,  wa.s  nieruly  duilaratory  of  tlie 
law  of  nations  on  tlie  sulijet't  ;  and  silice  tlie  i'.\|)iiation  of  tliat  tieaty,  tlie 
gênerai  |)iiiiei|)les  of  tlie  law  of  iiatioi..-,  reiuaiii  olili^'atory  on  tlie  t\vo|)owers. 
(i.  Tlieiefoie,  tlie  cliaiieellor,  or  a  jndge  of  tln'  Sii|)ienie  ( 'oint  in  \aeation,  lias 
jiiiisdietioli  to  examine  a  piisonei'  lnonglil  liefore  hiiii  on  /kiIhii.s  rorjiii.i,  and 
who  had  Iteeii  takeii  in  eustody,  on  a  eliaige  of  theft  of  felony  eoiimiitted  iii 
Canada,  or  a  foreign  state,  from  wliieli  lie  had  tleil,  and,  if  siiliieient  évidence 
appears  against  him,  lie  iiuiy  lie  remauded  ;  otherwise,  lie  niiist  be  discharged, 

(l)  Commoniriaith  v».  Deacoii,  10  Serg.  and  Raw.,  1:2."). 
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"  up  .'  For  wliat  purpo-sc  is  sudi  un  iirrcst  ^  C'uii  iiny  Jutl^'- 
"  iiu'iit  ho  ^nvcii,  l»y  whic-ii  tlic  cxccutivi'  vnu  lu;  coiiipclliMl  to 
"  siutcikIi'I'  il  fuiritivf  f  inost  ci'i-taiiily  iiot.  If  thc  jucsidciit 
"  ut"  tlu'  l  iiitt'd  Stiitt's  sliouM  c'HUHt'  H  pcrsnii  to  1k'  iiiipiiso- 
"  ned,  t'or  the  purpos»'  of  dclivcriii^'  liiiii  to  a  t'invif^ni  powfi", 
"  thc  jutl^'t's  iiiii^lit  issue  n  hahcus  (•oi-j)Us,  and  ciKpiiri'  nito 
"  tht'  Icpilitv  oF  tilt'  ))i()i't.'i'din^,  Imt  tlu'v  hâve  no  authoi-ity 
"  wliatcvci-  to  niako  sucli  (h'iiverv  theuiselvcs,  or  to  coimiiaiid 
"  tho  l'xccutivt'  to  iiiakc  it.  Il'  thèse  ))i'iiici])U's  he  just,  it  fol 
"  loWH,  that,  iindei'  existiiij,'  eiieuiustanees,  no  nia^isti'ate  in 
"  l'ennsylvania  lias  a  ri^ht  to  eause  a  person  to  he  anvsted, 
"  in  oihUm'  to  att'oi'd  an  opptu-tnnity  to  the  Président  of  the 
"  l'nited  States  to  delivei-  hini  to  a  fori'iirn  jfovei'innent.  I^nt 
"  wliat,  if  tlie  exeeutive  should  lu'i'eafter  he  of  opinion,  in  the 
"  ease  of  sonie  enornious  otlender,  that  it  had  a  ri^ht  and  was 
"  hound  in  duty  to  snrrender  hini,  and  shouM  niake  aj)plit'a- 
"  tioii  to  a  niaii-istrate  for  a  wari-ant  of  arrest  î"  That  would 
"  he  a  case  (piite  différent  froni  the  one  hefore  me,  and  1 
"  should  tliink  it  imprudent,  at  the  j)resent  moment,  to  f^ive 
"  an  opinion  on  it.  J'Jrcri/  iKiflai)  lias  an  ninloLibttd  rujht  to 
"  siirreiidcr  fitç/ifircN  froiii  otlii'v  States.  Na  man  luis  a  rUflit 
"  to  ,sa If  :  "/  H'ill  force  nn/self  i iita  i/our  te.rritorj/,  a)ul  i/oii 
"  s/hiU  prolect  me."  In  the  ease  supposée!,  tlie  (piestion  would 
"  he,  whethei',  under  the  existiiio-  constitution  and  laws,  the 
"  président  lias  a  r'iiflit  U>  act  fur  the  iiallon,  or,  whether  he 
"  must  wait  until  C'onii'ress  think  pi-opcr  to  Icirislatc  on  thc 
"  suhject.  The  opinion  of  the  executive  hitherto  lias  heen,that 
•'  it  has  no  power  to  act.  and  should  it  ever  départ  from  that 
"  opinion,  it  will  he  for  thc  jud^cs  to  décide  on  thc  case  as  it 
"  shall  then  stand.  Neithci-  do  I  «^ivc  any  opinion  whether  the 
"  executive  of  the  state  of  Fennsylvania  lias  p<nver  to  cause  a 
"  fugitive  criminal  to  ht;  arreste»!  for  the  purptwe  of  tlelive- 
"  ring  him  up.  But,  coutining  mysclf  tt)  the  case  hcfoi-e  me, 
"  in  which  the  arrest  was  matlt;  at  thc  rcipiest  of  a  pi'ivate 
"  perron,  I  ani  of  t)])inion  that  there  is  no  law  tt)  su))])ort  it, 
"  anil,  thereft)re,  thc  prisoner  is  cntitlcil  tt)  his  discliargc." 
Taking,  then,  the  t)pinion  t)f  jutlge  TlUjIntia n,  o\\  the  pi-inci- 
ple  hère  statetl,  antl  supptwing  that  thci'c  existetl  a  \i\\y  in  the 
Unitctl  States,  authoi'i/ing  thc  |)rcsidcnt  tt)  actft)rthc  natit)n, 
as  the  prci't)gativc  t)f  the  King  t)f  (Ji'cat  Hritain  autlu)rizes 
hini  to  act  in  this  hehalf,  there  can  ht;  nt)  dtmht,  hut,  that,  in 
the  t)nc  ctiuntry  as  well  as  in  thc  othcr,  what  thc  exeeutive 
legally  tlirectcil  tt)  he  tltnic,  in  rcgai-il  of  dclivering  U])  a  fugi- 
tive, wtiulil  he  ct)nHrnicil  hy  the  juiliciary. 

Thc  ohjcctit)!!,  that  thc  otf'ence  chargetl  againsttlie  pristnier, 
is  ii')t  ttf  that  ent)rmity  as  cither  tt)  )'ci|uii'e,  or  pci-mit  that 
the  executive  shi)ultl  interfère  to  tjcliver  hini  up,  can  liaye  ut) 
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wt'ij^ht.  It  W'oulil  l»e  (littic'ult  to  i'stfil)lish  ii  nilc,  wlicrt'  iioiio 
luiH  l)t'fii  scttled,  ti)  cnalilc  us  to  distiiiffiiisli  tlic  shadt-H  of 
eiuu'iiiity  ot:'  ditterent  ofljuees,  tlieir  cvil  tL'udi'ney,  or  periiicious 
«'tfects,  Ho  as  to  liiiiit  tlu'  povver  of  thc  prérogative  as  aj)pli('a- 
lile(»nly  to  sucli  criuu'.sas  are  productive  ot'  a  certain  qua iiin  in 
of  evil  in  a  state.  The  certain  and  positive  rule  laid  down  l»y 
ail  writers  on  international  law,  ai'd  the  décisions  liad  thereon, 
as  above  ret'erred  to,  a;;ree  in  savinir,  tliat  wliei'e  a  vrhtie  lias 
baen  connnitted,  th.'  criniinal  niay  he  surrendered  to  the 
ottended  couutry.  There  is  certainly  ^reat  ditierence  of  opinion 
anion^  thèse  writers  as  to  vvhat  kind  of  crime  this  ou^lit  to 
apply  :  soine  holdinij  it  to  extend  oïdy  to  h  ir/li  treason,  t'oJiherri/, 
il  ad  inurdcr,  while  otliei's  apjily  it  to  niinor  otiences,  and 
even  to  civil  tlania<re  ;  liut,  where  the  gênerai  right  is 
acknowledged,  it  inust  he  left  to  neiglihoiirinfi;  nations  to 
détermine  the  necessity  of  enforcini;  it,  accor<ling  as  irood 
policy  and  sound  discrétion  shall  reipiire. 

.'}.  It  is,  however,  further  ohjected,  that  allowing  the 
sovereign  niay  hâve  the  power  to  deliver  up  a  criminal  to 
another  state,  yet  that  such  power  cannot  he  exercised  Ity 
the  governor  of  this  province,  who.  as  the  servant  of  tlie 
(^■own,  caïujot  l>e  ccmsidered  as  vested  with  the  exercise  of 
such  higlj  preiogative,  or,  at  furthest,  it  is  necessary  to  show, 
that,  hy  his  cotnmission,  he  is  vested  with  this  authority.  It 
wouM  ct'rtainly  l>e  considere<l  rather  extraordinary  that  this, 
or  any  other  [)reroijative  of  the  Crown,  necessary  to  he 
extended  to  every  part  of  its  dominions,  and  none  more  tliau 
this  province,  should  require  either  the  personal  présence  of 
the  sovereign,  or  his  express  mandate  in  evtiy  case  of  the 
exei'cise  of  lus  ri<i;ht.  This  would  i-en<ler  it  nearly  im])rac- 
ticaltle,  and  certainly  most  hurthensonie  to  the  suhject,  when 
seeking  to  dérive  a  henefit  theivfrom.  But  tlie  preroifatives 
of  the  Crown  do  not  rest  on  this  limite<l  piinciple  ;  they  are 
equally  in  vigour  in  ail  its  possessions,  and  may  at  ail  times 
he  exercised,  when  necessary  for  the  «gênerai  welfare.  The 
principle,  as  laid  down  hy  eminent  Crown  lawyers,  and 
explained  hy  Chitty,  (l)  is,  that  the  King's  prérogative  in  the 
colonies,  unless  wliere  it  is  abridged  hy  grants,  etc.,  niade  to 
the  iidiabitants,  is  that  power  over  the  suhject,  considered 
eitlier  separately  oi"  coUectively,  which,  by  the  connnon  law 
of  England,  abstracted  froni  acts  of  parliament,  and  giants 
of  liberties  te.,  from  the  Crown  to  the  suhject,  tlie  King 
could  righttidly  exercise  in  England;  that  is,  that  the comnion 
law  of  Kngland,  with  respect  to  the  royal  pi-erogative,  is  the 
connnon  law  t)f  the  colonies.      As,  th"refore,  the   prérogative 

(1)  On  prérogative,  32-3-4;   H 'halni.  0/y.,'2;«-», 
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l'iiîlits  in  Canadii  arc  tlic  Haiiic,  l»v  law,  as  in  En^land,  liow 
are  tlu^y  to  be  exercised  lait  l»y  His  Majcsty's  rcpifsciitutivo 
in  tlic  colony  !  govci'norH  of  t^donics,  althuuf^li  lait  tho 
HcrvantH  and  rt'pivscntativcs  oi"  tlu'  Kin^,  yct,  aie.  in  ^encrai, 
vested  vvith  royal  autlioi'ity,  and  exercise  niany  kin^ly 
fnnctions.  It  is  ti'ne,  they  cannot  déclare  war,  nor  niake 
treaties,  nor  tlo  niany  othei'  acts  ot"  royal  authority,  which 
involve  tlie  interests  ot"  the  whole  reahn  :  bntwliat  regards 
the  Heeurity,  the  inteirst,  or  tlie  lionoi'  of  the  province  over 
which  he  presideK,  every  ^overnor  of  a  colony,  as  the  Kin^f's 
repri'sentative,  niust  hold  and  he  authorized  to  exercise  ail 
royal  prérogative  incident  to  that  situation,  as  a  thinjj; 
reijuisite  for  the  maintenance  of  the  puhlic  welfare,  unless  it 
hiis  heen  particularly  excepted  and  l'eserved  hy  his  eoinniis- 
sion.  T\w  ^fovernca-  is  answerahle  to  the  Kin^  for  tins  exercise 
of  tlu'  ])rero<^ative,  and,  foi'  the  rio;lit  discharoi'  of  his  duty, 
and,  if,  in  the  case  before  us,  the  party  be  a^^Tieved,  the 
(]Uestion  inust  be  settled  accordinjr  to  the  principles  of  inter- 
national law,  between  the  sovereign  of  that  country  to  which 
the  prisoner  belongs,  and  the  King's  inajesty,  but  not  by  his 
courts  of  justice. 

4.  It  lias  also  heen  objected  that  no  deniand  appears  to 
hâve  bt'en  iiiade  by  the  American  goveriimeiit,  or  by  any  of 
the  American  states,  for  the  surrender  of  the  ])ris()ner.  But  it 
is  not  for  the  court  to  encpure  into  tins.  The  nature  of  the 
demand,  and  the  sufîîciency  of  it,  must  be  best  known  to  the 
executive,  to  which  it  is  made,  and  which  alone  is  compétent 
to  détermine  how  far  the  royal  jirerogative  taight  to  be 
exercised.  What  we  hâve  to  détermine  is,  whether  there  was 
légal  grmmd  for  the  arrest  and  suneiider  of  the  prisoner, an<l 
we  hold  there  was.  By  the  warrant  of  His  Excellency  the 
governor  in  chief  to  the  sheritl',  the  latter  is  auth(jrized  to 
convey  and  deliver  up  the  prisoner  to  such  person  or  ]K>rsons, 
as,  according  to  the  laws  of  the  said  state  of  Vermont,  inay  l)e 
lawfuUy  authorised  to  receive  him,  that  is,  the  executive 
authority  of  that  state,  and  we  must  présume  itwas  thesame 
authority  which  demanded  him.  Tins  is  not,  however,  a 
({uestion  for  our  considération. 

But,  the  prisoner  comes  before  us  in  a  very  difterent 
character  from  that  of  a  subject  to  whom  protection  is  due  as 
of  right  ;  he  is  an  alien,  to  whom  protection  is  not  due,  if  the 
King  sees  fit  to  withhold  it.  The  ol)servatioii  of  judge 
Tihjhmun  may  well  be  applied  to  him:  "That  he  atnvot  force 
"  himself  into  theXhu/sterrltories,  avd  say  yoti  shall  proteet 
"  me."  It  is  held  (1)  that  alien  friends  may  lawfully  coine 
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(1)1  Chitty,  074  preroij.,  p.  49  ;  1  Blivck  Coin.,  259,  260. 
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îiito  th<>  ooniitry,  withont  iuiy  liccnco  ur  pi-otoction  f'roni  tlic 
Clown;  th()U<,'li  itst'cins  tlmt  tlic  Crown,  cvt'!!  ut  conmioii  law, 
and  }>y  the  liiw  of  nations,  posHt'sses  a  ri^lit  to  onli-r  tlicii» 
ont  of  tln'  countiy,  or  ])rt'V('nt  tlu-in  froin  coniin^'  into  it, 
whentfvor  His  Maii'stv  tliinks  fit  :  and  the  rcason  iriviii  i.s 
(1)  that  it  is  inseparaltlf  t'roni  tlie  <i^ov('rnin<^  powci-  in  any 
country,  that  it  sliall  lie  alili'  to  take  prccaiitioiiH  a^'ainst 
t'oroif^nicrs  rosidin^  in  snch  conntry,  and  particnlarly  in  a 
country  wiicre  foi-ci^iicrs  are  oïdy  anionaMc  to  tlu'  ordinary 
laws.  The  prisont'r  came  into  this  province  nnder  susjncious 
circuinstaiices,  charfjed  witli  a  felonv  :  as  an  alien,  liis  conchict 
•  lit  not  nu'i'it  protection,  unless  hc  liad  conie  with  a  t'airer 
cliaracter,  and  he  ouglit  not  to  be  surprised,  nor  to  coniphiin 
that  His  Majesty's  frovei'îunent  sould  diit'ct  In'ni  to  lie  taken 
hack  to  that  country  whence  he  came.  (2) 

Upon  tlie  several  grounds  allepfe<l,  therefore,  tlie  court  hâve 
no  hésitation  in  sayin^,  that  the  prisoner  cannot  he  lihei-ated 
t'rom  tlie  restraint  undei'  which  he  is  held,  but  that  he  must 
be  l'emanded  to  the  custody  of  the  proper  officer,  foi-  the 
exécution  of  the  warrant  issued  a^iinst  him,  in  the  naine  of 
His  Majesty.  {Stunrf's  Rcp.,  p.  245.) 
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CouilT  OF  Appeals,  Québec,  80th  July,  1827. 

On  appeal  from  Québec. 

Charles  Jourdain,  Appellaut,  and  Joseph  Miville,  Res- 
pondent. 

Tlie  miiHon  lias  un  esperial  j)rlvileg<;,  in  the  tiature  of  ii  iuort<;a<;o, 
ui(oii  any  hnildiny:  erectod  l>y  liini  and  for  ropau'H. 

Tliis  privile^re,  howmer,  will  not  be  allowed  tu  tlu^  préjudice  of  otlier 
oreditfir.s  of  the  jiroprietor,  nnle.ss,  witliln  a  ycar  and  day  tluM'c  lie 
sonietliin<j:  s])ei'ific  to  .shew  tlie  nature  of  tlie  work  donc  or  tlic  aiiiount 
of  the  debt  due  thereon.  (8) 

(1)  1  Chitty,  Crim.  /an;  131,  luid  143,  note  (a.) 

(2)  In  tlie  Util  section  of  the  habcas  corpus  aet  (Prov,  Stat.,  24  (ieo.  III, 
cil.  I,  S  11).  it  is  l'uacted,  "That  no  subject  of  His  Majesty,  his  licirs  or  suc- 
ccssoi's,  that  now  is  or  hcreafter  shall  be  an  inhabitant  or  résident  of  tins 
province  of  Québec,  shall,  or  inay  be  sent  jirisoner  into  any  ))rovince  or  into 
any  state  or  place,  withoutthis  province,  or  into  any  parts,  garrisoiis,  islaiids, 
or  places  beyoïid  the  seas,  which  are,  or  at  any  tiiiie  hereafter  shall  be  witliiii 
or  without  the  dominions  of  His  Majesty,  his  heirs  or  successors  ;  and  that 
every  such  iniprisonment,  or  transportation,  is  hereby  enacted  and  cleclartMl 
to  be  illégal."  By  the  saine  section,  any  person  acting  contrary  to  this 
provision  is  subjected  to  a  penalty  of  i^ôtK). 

(3)  V.  art.  2013  C.  C.  - 
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A  (Iwt'lliii^  liotist'  ati<l  two  tidjoiniiif;  Imildiii^,  l»cl<iii;;iii;,'  Id 
Ft''lix  Tctu,  \v<!iv  tikcii  iii  t'Xfcutioi»,  iiiid  sold  liy  tlif  sln'iitf", 
jit  tlii'  suit  of  tln'  RcHpoinlciit,  For  tlic  suiii  of  t!:{()()()  Tlic 
Aj»|)»'llaiit,  l)y  an  (»|)|)itsiti()ii  to  tlic  (listi'ilmtion  ol'  tliis  siiiii, 
(It'iii)iii(ltMl,  I.  Tilt' suiii  (»r  CôOO,  tlu' iiiiiouiit  of  lin  olili^Mtlon 
froni  Tctu,  licaiiii^  date  tlic  ôtli  ilay  oF  Octidit-r,  I.SIO,  t) 
Hi'cui'i'  tliL'  H.inif,  as  a  Italaiicc  duc  to  tlic  Appcllant,  for  work 
imd  l»il»or  p^'rFonncMl  in  tlic  l)uildin<;  of  tlic  sairi  dwcllin^ 
lioUHc  ;  2.  Tlic  Huni  ot"  t'SOO,  tlic  aiiioiint  ol"  anotlicr  oKIitration, 
licnrin^f  date  tlic  istli  day  oF  May,  IH2(),  cxccutcd  lictwccn 
tlic  sanic  parties;  :i.  Tlic  suiii  ot'  t7!>7.  lô.  (î.,  for  work  an<l 
lultor  pcrfornicil,  in  anil  ahout  tlu;  saine  dwcllin^'  liousc  and 
adjoiiiini;  I)uildiii;,rs,  allc^nni;,  in  liis  opposition,  tliat,  liy  tlic 
l.iws,  usai^cs,  and  custonis  of  tliis  province,  a  l'i^lit  liail  accriied 
to  liiiii  to  liav(!  tlic  sanic,  liy  cspccial  jirivilcifc,  ont  of  tlic 
pro('ce(|s  of  tlic  sale  of  tlic  said  ilwcllin^  liousc  and  ailjoinin^r 
Imildincs. 

The  r'i^litof  tlic  Appellantto  rcccivc  tlic  suin  Hrst  ilcniandcd 
was  Ilot  »|Ucstioncd.  Tlic  second  was  not  awardcd  to  liini  : 
and,  Ity  tlie  jud^iiient  of  the  court  lielow,  tlie  said  suni  of 
£7!>7.  lô.  fl.  was  allowi'(l  to  liini,  hut  witliout  any  prcfereiicc 
ovcr  Tctu's  other  creditors,  and,  fi'oiii  tliis  judj^iiieiit,  tlic 
jircsent  appeal  was  instituted. 

IIkid,  Ch.  .1.  :  In  tlie  ca.Hc  of  tlic  nuiHoii,  for  ltuildin<r,  oi-  for 
l'epaii's  donc  liy  liini,  tlic  law  allows  a  jirivilc^e,  wliicli,  to  a 
certain  exteiit,  lias  tlie  cficct  of  a  iiiortf^fa^fc  up»»n  tlic  l»uildin<^ 
or  rcpaii's  so  donc,  and  ^ives  liiiu  a  préférence  tliereon,  for  liis 
payaient.  This  cannot  te  denied  ;  the  authorities  of  law  are 
too  nunierous  and  dccidiMl  to  admit  of  dtniht.  But,  it  is  ctai- 
tendcd.that  this  pi'ivilc^e  cannot  Itc  exercised,  to  the  pi'ejudicc 
of  a  third  pei-son,  witliout  somethin^  specitie  to  asccrtain  the 
nature  and  extcnt  of  the  work  donc,  or  the  aniount  of  the 
délit  due  thei'eon,  and  ail  this,  within  the  yeai-  and  day  ;  so  as 
not  to  deccivc  thirtl  [)er.sons,  oi"  lead  tlieni  to  trust  tlicir 
property  in  the  hands  of  nien,  a^ainst  whoni,  either  liy  conn- 
ivance  or  otherwisc,  such  privile^ed  chiiins  niay  he  hrouirht 
foiward.  \Vc  are  disposée!  to  think  this  objection  valid,  and 
that  the  judtijnient  hère  appealed  froni  niust  he  contirmed. 

In  lookin^  at  the  juris{)rudencc,  on  this  suhject,  it  would 
appcar,  that  previous  to  the  arr('l  tl»'  rèi/lciiienf  of  the  IStli 
August,  ]7(i(),  the  décisions  of  the  courts  were  not  uniforni, 
as  to  wliat  would  or  would  not  entitle  the  niason  to  daim  his 
privilège,  eveii,  within  the  year  and  day,  that  is,  whether 
a  (/fris  l'i  iiKii'cht^.  previously  made,  and  a  procès-rerhal  of  the 
réception  and  value  of  the  work  subsetiuently  done,  were,  or 
were  not  nccessary.  By  sonie  of  the  décisions,  it  would  seeiu 
that   thèse  formaîities   were  reipiired,    by  others  they    were 
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(lispciiHcd  witli.  Knt  tilt'  iiK'diivt'niciK'fs  iii-isin^  froiii  tlit-sc 
(Miiitrudictoiy  iltri.HidiiH,  l'cspt'ctinjf  a  |ifi\  ilt-j^c  wliicli  ottcii 
i'Xtt'inl(Ml,  iii  its  luiioiiiit,  to  tln'  vainc  ot'  a  ^Tcat  |»ait  ol'  tln' 
propt'rty  in  (jUfstioti,  wci'c  stron^ly  tVlt  :  ami,  l>y  tht- uliovc 
tiri'i't  ili-  l't'ijlrmriit ,  a  ct'rtain  mode  ol'  id'occciliM;^'  \va'~  i-sta- 
IiIîmIhmI,  in  unltT  to  sccnrc  tlu-  iiijlit.s  ot'  ail  parties.  W'c  ninst, 
howovtT,  lit'  satiiiHt'd  liow  tlic  (|U<'stion  would  liavc  stoo<l, 
]»iTvi(tus  to  tli»'  iiiakin^'  ot'  tliis  nrrt'f  de  iri/lfuii'nl,  as  to  tlic 
dili^cncf  to  l)f  cxciriscd  liy  tlic  nia.son,  in  proscciitinn;  Ids 
c'iaini  :  \vc  tind,  accordin^  to  thc  liest  cstaMishcd  jiirispfn- 
dciicc,  tliat  tlic  worknian,  claiiiiinj^  a  ])rivilc(^fc  on  tlic  work 
donc  l»y  liini,  Imt  not  t'onndcd  on  any  antlicntic  doniincnt  ot' 
a  nature  to  ascertain  ii'/ifn  the  work  was  donc,  tlie  iiiitiin-, 
thb  value,  aiid  the  extent  tlicrcof.  w;  s  oldi^cd  to  jirosccute 
liis  claini  witliin  tli<'  vearand  dj'V,  so  as  toinakc  tlic  privilei'c 
availaltle,  wlicn  it  eaiiie  in  coiitai-t  witli  tlic  riaiits  ot'  tliiid 
pcrsons.  'j'iic  end  and  olijcct  i  I*  tlic  127th  ai't.  of  the  ('ustoni 
of  l'aris,  was  to  liiiiit  tlic  cxt-nsio.i  of  crédit,  and  to  prevent 
lawsuits  aiiion<f  pei-sons  ot'  tlic  ilesoiMption  thcrcin  nicntioïK'd, 
(îitcn  injurions  to  theinsclvcs,  and  to  tli«tsc  dcalin^  witli  tlicni. 
'l'Iie  words  of  the  article  are  vcry  sti'on^',  ne  pi'ii l'cnf  fn iri' 
nef  loi)  (ipi'ks  lin  un  inixx^,,  wliieli  would  Hcciii  to  iiii])ly,  a 
limitation  of  action  :  (  1  )  anil,alth(Mi^h  liy  an  tMpiitalilc  i!itcr|)rc- 
tatioii  wliicli  lias  hecn  put  on  tins  article,  the  iiiasoii,  or  otlicr 
artisan  thci'cin  niciitioiicd  niay  hâve  liis  action  a^f'ainst  his 
dehtor  cvcn  aftci'  tlic  ycai*  and  <lay,  yct,  in  tliis  case  a  certain 
discrédit  attaches  to  it,  and,  if  tlic  dehtoj'  will  avail  hiniself 
of  the  y'/'  (II'  non  irccriiir,  such  Ic^'al  presuiiiption  is  raiscd 
a^ainst  the  action,  that  the  whole  is  niade  to  rest  on  the  oath 
of  the  dehtor.  This  is  the  case  as  hctween  the  workuian  an<l 
his  dehtor,  liut,  wlicn  lus  claini,  with  its  attendant  privilcj^c, 
coiiies  in  contact  with  the  ri<fhts  of  a  third  person,  the  Icf^al 
prcsiiniption,  a<(ainst  an  unli(piidated  deinand  hcyonil  the 
year,  hecomes  niuch  stron^er,  and  this  privilège  niust  yicld 
to  the  authenticated  claini  of  a  more  dilimMit  creditor.  This 
secms  to  he  tlic  principlc  of  law  to  lie  oli.scrvcd,  as  far  as  we 
can  colleot  it,  froni  the  opinions  ami  décisions  had  on  the 
(|Ucstioii.  Ih'iiizdi'f  (2)  trives  an  instance  whcre  the  privile^re 
was  adjud^ed  to  the  mason  who  had  nottakcn  the  j)recaution 
to  ohtain  a  devis  et  ruiirché,  this  was  pivvious  to  the  arrêt  de 
rèjlenif'af  of  ITOli  :  hut  the  autlior  observes,  U])oii  this  juil^- 
iiient,  '  (jiril  doit  être  moins  regarde  comme  un  témoin  île  la 
"jurisprudence  du  trihunal  (Chatclct)  (pic  comme  les  derniers 
"  s(ajpirs  d'une  opinio!»  numrante.  "     And,  in  a  note  upon  the 

(I)  V.  ait.  L'-2()0,  g  ti,  ('.  C. 

("2)  Denizart,  rfjVio  privilèyc,   n°  3S. 
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CîiHo,  wc  arc  told  iipoii  wliat  pi'infiplt'  tliis  privili-nro  wasp-au- 
tcd.  Hv  .says  :  "J'ai  s(;u  (U'[)iiis  de  M.  [^ois,  ((ue  la  (jucHtion 
"  avait  (''té  deux  fois  partai^rc  daiu:  cette  ati'aii'c,  et  (pi'op. 
"  s'était  enfin  détei-niiné  à  accoi'dci-  le  privilège,  parce  (jU'J, 
"  dans  le  fait,  il  s'agissait  d'une  consti'uction  totale  et  à  neuf 
"  d'une  maison  sur  une  pièce  de  terre  ;  t't  que,  (Vitilhurs,  Im 
"  ourrieri^  Hétiùeat  'paarvus  pfenque,  aunsifof  les  ouvroffcs 
"  fivis,  sana  utfcndvc  l'crpirafio))  de  l'((nné(',p('7K/(i nf  laquelle 
"  1(1  ('ont tune  leur  (iccorde  (iction.  "  In  the  authority  cited  liy 
tho  Appellant,  froni  Ldcoiidx-,  (l)  after  statin^  the  principli', 
that  a  dci'is  et  iiKirc/ié  was  not  Tiecessary  to  secure  the  ])ri- 
vileiie  of  the  Avorknian,  and  citini;  several  décisions  to  that 
etf'ect,  lu',  at  last,  conies  down  to  an  (icirf  de  la  "  (îoui'  des 
"  Aydes,  .S  juillet  I72(S,  au  l'apport  de  M.  Amiot,  sur  l'oi-dre 
"  du  prix  d'-uOi-  uiaison  sise  à  Fontenay,  près  l'ii.is.  vendue 
"  sur  le  sieur  Taxis,  irceveur  des  tailles,  par  lecpiel  les  ou- 
"  vriers  (pii  avaient  travaillé  à  la  reconstruction  et  foui'ui 
"  des  matériaux,  ont  été  colhxpiés  par  privilè<^e,  même  au  Hoi, 
"  (pioi(|Ue,  ])aivilleni('nt,  ils  n'i-ussent  point  de  devis  et  luairhés, 
"  ni  mêm(^  de  memoiri>s  ai'rêtés,  mais  seulement  <los  sentences 
'  par  défaut,  depuis  l'évasion  de  Taxis,  iiki'is,  dans  l'an  des 
"  derniers  ouvrages.  "  'i'his  ma}'  be  considered  a  sti'ontf  case 
in  favoi"  of  tlie  pi'ivile^re  contende(l  for  l>y  the  Appellant,  hut 
he  falls  shoi't  in  that  material  point  on  which  the  jud<;inent 
lu'i'e  was  foiuided,  the  dilijjjeiice  doue  by  the  workman  davs 
l'a))  des  deniicrs  ournajes.  We  hâve  also  th.- opinion  of  other 
writers  on  tins  s\U)ject.  Minirjon,  says:  "Ce  p-ivilèi^e  a  lieu  en 
"  faveur  des  ouvriers,  selon  moi,  encore  (pi'il  n'y  ait  aucun 
"  devis  ni  marché  par  écrit,  pourvu  (pie  les  ouvrages  soient 
"  constans,  (ai  (pie,  s'ils  sont  déniés,  ils  puissent  ('tre  vérifiés, 
"  et  que  l'on rrler  (dt  (ij/i  da)is  nii  temjis  compétent,  c'est-()-d i  f,, 
"  da»s  le  temps  (jue  la  eoiifti me  a  fixe'  pour  la  durée  de  son 
"  arfliiii.  "  (2)  Pofliler  is  soii'.ewhat  more  explicit,  in  the  rea- 
sons  lie  yives,  "  observez  à  r(''pird  de  ces  créanciors  (pii  ont 
"  cou.servé  ou  mélioré  l'héritaf^-e,  (pie,  ])oiu  (pi'ils  puissent 
"  exercer  leur  privil('ife,  il  faut,  (ai  (pi'ils  ayent  donné  leur 
"  demande  dans  l'année  de  la  perfection  de  leurs  ouvrages, 
"  parce  (piautrement  il  y  aurait  une  fin  de  non-recevoir 
"  ac(piise  contre  leui'  créance  ;  ou  tpi'ils  soient  l(  ndés  dans  un 
"  marché  fait  ])ar  acte  devant  notaiiHv  ou  du  moins  dans  une 
"  obliu-iition  ])ar-devant  not.iii'e,  pa.s.sée  dans  la  dite  année. 
"  Uv  i  il  ri' de  eréa  née  sotis  sitiuature  privée,  est  hiev  ralalilf 
"  ris-()-ris  du  d('liitcnr,ef,pareilleineiif,  it  ne  ot>H(/afiov  pas- 
"  ste  depuis  l'aitnée  ;  mais  ces  actes  ne  doivent  jxtint  donner 

(1)  LivcoiuIk!,  (V(7>o  subrogation,  n"  10. 

(2)  2  Houij.,   J)is  rarcK/ioH.s  tit.  VIII,  seo.   10,  S  10.'.,  p.  ->{)7. 


(I)   I'. 
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"  de  préférence  aa  oréan<'ier  contre  des  tiers,  parce  qitiiutir- 
"  ment  d,ci<  (lëhlf"tirs  pourraient,  en  fraude  de  leurs  légitimes 
"créanciers,  ressusciter  des  créances  déjà  acquittées."  (1) 
Hore,  V  e  sec  tliv'  diatinction  evidontly  uiarkccl  bctwcen  tlie 
iviuo^ly  whicli  isHtill  prescrved  to  tlioworkmaii  a^ainstlus  del)- 
toi"  i'or  ti.c  valiu'  of  liis  lalior,  oveii,  af'tcr  tln' lajweof  tlu>  ycar 
andday,  aiid  the  privilo^e  claiiued  tliereoii.  Tlu;  rciiiedy  of  tho 
delttor  afi(!''LS  hiiu  ouly,  lie  owes,  and  justice  reciuires  tliat  he 
shoidd  pay  what  lu;  owes,  nor  can  he  avail  liiniself  of  tlu; 
tardiness  of  liis  cveditor  to  pi'oceed  a^aiiut  liim,  wliile  tlie 
deltt  ri'iiiaiiis  un])aid  ;  but,  in  regard  of  t\w  privilège,  it  is  not 
extended  on  the  saine  equitaVile  principle  with  the  action, 
because  it  tends  to  the  ])rt>judice  of  tliird  persons,  and  to  ri'U- 
der  inettretual  the  seciirity  of  Ix  nul  fi  de  ereditors,  on  the  pro- 
])erty  of  such  delttor.  '  aches  must  always  operate  against 
hiiu  who  looks  for  an  advantage,  and  will,  in  other  cases 
liesides  the  jtreseiit,  destroy  the  claiiii  ol"  privilège,  (punid 
third  persons,  who  are  ofteii  ignorant  of  the  niany  dealings 
and  transactions  hetween  their  «K'iitor  an<l  particular  creilitors, 
and  cannot  always  he  prepared  to  iiieet  the  contrivanccs 
that  niay  he  l'ornied  tt)  frustrate  their  daims,  'i'he  law,  tliere- 
fore,  seenis  to  protect  the  diligent  creclitor  in  a  case  of  this 
kind,  iigainst  a  privilège  whicli  niay  l»e  set  up  by  collusion 
with  the  (lol)tor,  or  u[)on  the  iiu're  assertion  of  the  worknian, 
who  shows  no  contract,  nor  any  sutficient  diligence  to  secui'e 
such  privilège. 

It  is  somewhat  reinarkahle  in  this  ca.se,  that,  when  the 
A])pellant  was  taking  the  means  to  .secure  a  debt  due  to  hini 
fioiii  the  Del'eiidant  Têtu,  by  obtaining  the  notarial  obligation 
ol'  the  2<Sth  May,  i<S2(),  lie  sliouhl  allow  an  open  account  of 
iiiany  years  .standing,  and  upon  which  he  hère  founds  bis 
pi'ivilegi;,  to  reiiiain  vnil'(|uidati'd.  It  is  a  strong  presuin})tion 
that  the  A])pellaiit  iiever  looked  to  any  other  tlian  the  ])er,sonal 
security  of  his  debtor,  'r<Mi,  foi-  this  account.  The  Appellant 
seeined  satistied  that  his  cl.iini  should  reiiiain  on  that  footing, 
and.  there,  wi'  thiiik  it  ought  still  t';  rest. 

-ludginent  atHrnied.  {Stuarî'>i  Hep.,  ]i.  •Hi-i.) 
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{ 1  )  l'otli. ,  Tmili'  de  rhyiiolhèqnt,  p.  453. 
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CONTEMPT  OF  COURT.— DAMAGES.— ACTION  AGAINST  A  JUDGE.- 

JURISDICTION. 

('(H'UToK  KiN(;'s  Bkxcii,  'riirct'-l^ivcis,  Kitli  hikI  2!)tli 
Jîumiuy,  IS2S. 

Dk'KKUson,  ji^jiinst  Fletchkh. 

lu  iiii  iictidii  of  trcspasH,  for  iissîiiill  and  iiiiprisoiiiinMit,  nj^ainst^  tlio 
j)r(ivincial  jud^c  «if'tlic  iiiii'rior  di.strict  ofîSt.  Francis,  l'or  issuin^' ])roct's,s 
of  attaclicMUMit  for  contempt,  a.L'ainKt  tlu'  cditor  and  jirinti'r  ofa  jnd)lic 
n('\\s|>aiHir,  for  ])u))Ii«hinij;  certain  papurs  ;  Iw/d,  tliat,  as  tlic  acts  ci)in- 
jil.iincd  of  wcn^  pcrfornK'd  by  tlic  .in<l)j:P  in  Iiis  jiidicial  cajiacity,  tli(î 
court  coiild  not  tako  cotinizaiice  of  tlioiu.  and,  tlu-rcforc,  liiid  nu  jnrisdic- 
tiun. 

Tliis  wjiH  ail  action  oï  trcspass,  for  assault  and  iniprison- 
nient.  In  liis  dcchiration,  tlif  l^laintift"  stylcd  liiiiiself  "printiT 
and  c<litor  of  the  lirifish  t'olonist  iind  St.  Francis  (jdzcttc," 
and  desiunati'd  tlu;  Défendant  a»  "})r(>vincial  jn<l^v  of  tlu- 
iiifcrior  district  of  St.  P^rancis."  The  Défendant  pleaded  a 
declinatory  exception,  or  an  ex('('])tion  to  tlie  Jurisdictioii  of 
the  court,  alleo-injLj  tliat  it  could  not  take  co<rnizance  of  tlu; 
action,  liecause  lie,  tlie  said  Défendant,  at  the  .several  tinies  in 
tlie  déclaration  iiientioiie<l,  and,  lon^  previons  thereto,  was, 
and,  froni  tlience  to  the  tinie  of  the  coiniiieiicenient  of  this 
action,  had  heen  judge  of  His  Majesty's  provincial  court,  for 
tlu'  inferior  di.strict  of  St.  Fiancis,  in  this  jirovince,  and  had, 
of  ri^ht,  liolden,  and  did  still  hold  the  said  provincial  court, 
l»y  virtue  of  the  statute  in  tliat  hidialf  provided.  Tliat  the 
jud<fes  of  the  said  jirovincial  court,  ami  otlier,  His  Majesty  «s 
provincial  courts  in  this  province,  or  any  of  tlieiii,  were  not 
responsihie,  nor  could  the  judicial  couduct  of  tlu'ni,  as  afore- 
waid,  he  calU'd  in  (pie.stion,  in  the  Court  of  Kin^'s  Bench  for 
this  district,  or  any  other  of  His  Majesty's  ordinary  c(airts  of 
judicature,  in  this  ])i'ovince,  or  otherwise,  in  any  nianner 
wliatcver,  uiiless  it  were  hy  way  of  inipeachiiuMit,  hefore  our 
lord  the  Kinn-,  and  the  iiii|)erial  parlianieiit  of  (!reat  Hritain 
and  iri'land,  or  the  provincial  pai-liaiiient  of  this  province  of 
Lovver  <'ana<la,  or,  hy  way  of  coiii|)laint,  liel'ore  the  Kin<r,  in 
his  privy  council,  aiul  tliat  the  several  supposecl  trespasses 
in  the  déclaration  allei^'ed  to  hâve  heen  coniniitted  hy  hiiii, 
consi.sted  in  lus  liavino-,  as  sucli  Judj^e,  as  aforesaid,  ami  in  the 
exercise  of  his  puhlic  functions  in  that  hehalf,  niade  certain 
rules  and  orders  of  His  Majesty's  said  provincial  couit,  hy 
virtue  whereof  certain  writs  of  attachimnt  of  conteiii])t  w»'re 
and  ha»!  heen  issued  «ait  of  the  said  provincial  court  a^ainst 
the  IMaiiititf  hy  reasoii  of  certain  conteiiipts  thereof,  which  it 
was    alh'^nl    the    l'IaintiH'  had    coiiiuiitted   a^aiiist    the   said 


>■  J'I 


l)K    l,A    l'K()VI\(  K    1)K    glKBEC. 


^55 


court:  ami,  in  certain  arrcsts  and  ini|(ii.N(innifnts  to  wîiicli  tlie 
Pluintiti'  hîid  l>een  subiected,  and  whicli  lie  had  undcrifonc 
aceordinjjfly,  inidcr  sucli  writs  ot"  attaclunent  of  contciupt,  and 
undci'  certain  jud<fnu'nts  of  tlie  said  provincial  couit  in  tliiit 
liehalf,  and  respectin^  ct^rtain  niattei's  of  wliich  tiiecot^nizance 
apj)ertained  to  and  were  within  the  le^itiniate  jurisdiction  (tf 
thc  said  provincial  court,  and  that  this  action  was  broujrht 
for  no  other  »•  ,itter,  cause  or  tliinij  whatsoever.  The  Plaintitt" 
tyli'il  a  fr 'ueral  answei' to  this  ])lea  :  tiie  parties  were  pre- 
viously  heard  upon  the  pleadin^s,  when  the  a<lduction  (»f 
evi'l.  tcii  was  oi"dei*ed  liv  the  court.  Evidence  was  accoi'dinirly 
•idiiuced:  that  of  the  P'uintitt'  consisted  of  the  oiiginal 
athdavits,  the  interro^atories  and  exaniinations  shewinir  the 
oi'ii^in  of  the  charges  of  conteinpt.and  the  course  of  procédure, 
witli  l'égard  to  tlieni  :  the  évidence  of  the  Défendant  consiste*! 
of  tlii-  e.\aiUâ.iation  of  the  l'iaintitfon  faits  t'f  <i  ft  irhs,  iu\*\ 
the  entries  in  the  résister  of  the  provincial  court  relative  to 
the  sevei'al  cases  in  whicli  attni'hnieiits  liad  heen  issiicd,  or 
ordert'd  against  the  IMaintifi". 

[i  iip'pe.red  that  there  were  four  cases  in  which  attach- 
iiieni,.-  '  !  -onteiiipt  had  heen  issuecl,  or  directed  to  issue.  The 
attaclunent  in  the  Hrst  case  was  founded  on  two  pai)ers,  in 
the  Hriiis/i  Colonixf  of  the  2nd  Mardi,  1(S2(),  one  of  tliem  was 
in  the  forin  of  a  letter  to  the  editoi",  signed  P/rllo  ./iiitiiis,niu\ 
the  other,  a  report  of  a  case  which  had  occurred  in  the  ))j'o- 
vincial  court,  witli  aniniadversions  thereon,  sigiied  Sertit  <t<>t: 
In  this  case,  the  Flaintiti'  had  made  an  arti<lavit  that  the 
j)apers  were  puhlished  liy  liini,  hut  that  he  was  not  the  autlior 
of  them,  at  the  saine  tinie,  stating  wlio  was  the  aiithor,  to 
which  arîi-lavits  the  oi'iginal  inanu.scripts  were  annexed.  In 
the  .inné  terni,  the  court  nia<le  an  order,  that  the  reco<fni/ance 
of  tlii'  Défendant,  and  lus  l>a,il  should  iie  discharged,  on  liis 
eiitering  into  a  new  recognizance,  withmit  sureties,  to  appear 
wheuever  he  uiight  thereaftcr  he  recpiired.  ïn  tlie  Se])teiiil>er 
terni  foUowinif,  the  Plaintitt"  iiioved,  l>v  liis  couusel,  for  juda'- 
nient,  and  thereujion,  the  court  rendered  a  judgiiieiit  of 
conviction  iniposing  a  fine  of  t"), 

Tlie  second  case  was  founde<l  on  two  pajters,  one  of  thcni 
signed  \'^i i)(h'.r,  niii\  the  other  /•'.  A.  h'raiis,  in  the  llrilis/t 
dolonist  of  the  -ilird  Novemher,  l,S2(i.  The  Plaintitf,  upon 
conviction,  was  coiHleiiined  to  pay  a  fine  of  t^lO  sterling,  and 
to  Hml  sureties  for  his  «•ood  lieha\iour  l'or  three  vears. 

in  the  third  case,  an  attachnient  had  issued  against  the 
Plaintitf  and  anothcr,  for  scnding  a  writtt'U  )»ap<'r  to  tlu» 
Défendant,  charging  hiiii  with  having  issued  a  writ  af  attach- 
nient a.e-aJnst  the  Plaintif!',  "witliout  aii\'  reasonahie  or 
prohahle   cause  whatever,  "  and   at   the  i.auu'  tiiiie.  giving  hini 
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notice  of  Iûh  intention  to  institute  an  action  aj^ainst  liiin.  Tn 
this  case,  tlie  conrt  nuule  an  order  siniilar  to  that  in  the  case 
tirst  altove  nieiitioned. 

In  the  fourth  case,  a  rule  foi*  an  îittaclunent  liad  bcon  niade 
in  conse(inence  of  a  paper  publislied  in  the  liritisk  Coliniist 
of  the  Oth  Novenilier,  1820,  but  it  did  not  appear  tliat,  at  the 
connnencenient  of  this  action,  an  attachnient  had  issued. 

Mr.  justice  Fletchek  :  The  Défendant  contended,  tliat  a 
judge  is  not,  in  any  case,  responsible  for  his  judicial  conduct, 
before  any  of  His  Majesty's  oi-dinary  courts  of  judicature.  (1) 
It  is  reniarkable,  that,  froni  the  earlist  perio'^s,  in  the  liistory 
of  Enghind,  to  tlie  présent  (hiy,  tliere  never  had  been  an 
instance  of  an  action  against  any  iniin  in  the  l'ank  and 
character  of  a  jndge.  The  instsince  which  came  nearest  toit 
vvas  an  action  against  tlie  )'ecorder  of  London,  acting  as  a 
coiiunissioner  of  <n/er  and  tcnalner,  at  the  Old  Baik-y,  for 
Hning  a  juryman.  (2)  This  action  ha<l  been,  not  only  disniissed, 
but  niost  strongly  reprobated  by  tlie  Court  of  ('onnnon  Pleas, 
as  a  bold  attenipt  against  the  hiw  and  jurisprudence  of  the 
country.  The  authority  of  tliis  case  bas  b(!en  a(huitte<l  upon 
every  subseiiuent  occasion  that  it  liad  been  nientioned  :  in 
one  instance,  !is  l'eceutly  as  the  2Stli  of  May  hist,  wlien  it  was 
cited,  with  aj)pr(jbation,  by  lord  Tcitlerdcn,  in  the  case  of 
Garnett  vs.  Ferrand.  If  an  action  of  this  kin<l  were  instituted 
against  a  judge  in  England,  the  proceeding  would  be  set 
aside,  e\en  on  motion,  the  Plaintifl'  and  his  attorney  would 
be  attaclied  and  puuished,  both  liy  the  court  in  which  the 
Défendant  presided,  and  that  in  Avhich  the  action  was 
bi'ought  :  by  the  former,  for  au  attack  on  its  independejice, 
and,  by  the  latter,  for  an  abuse  of  its  process.  Mr.  justice 
Bayley,  in  the  case  of  Bardctf  v.s.  Ahboff,  (8)  speaking  of  the 
res})onsibility  of  jndges,  and  of  the  ])o\ver  of  re^'ising  their 
decisit)iis,  in  ca.ses  of  contempt,  by  other  courts  of  judicatuiv, 
in  actions  brought  against  them  or  their  otHcers,  said,  that,  if 
tliey  were  ivspoiisible  before  any  f)thei'  tribunal  whatsoever, 
theyniust  be  .so,  err/i  before  the  lowext.  According  to  this 
doctrine,  "if  tliis  court"  (tlie  King's  Bi'nch  of  Eiigland)  "were 
to  adjudge  a  party  to  be  guiny  of  o  itempt,  and  to  dire  ft  an 
attachinent  to  issue  against  liim,  and  to  commit  hiui  for  that 
contempt,  any  other  court,  however  iiiferior,  might  try  the 
same  (jue.stion  again,  in  an  action  of  tri'spass  ;  and  eiKjuire 
wliether  or  not  the  ])arty  was  guilty  of  the  facts  of  which 
this  eourt  had  adjudgi'cl  hiiii  to  be  guilty,  and    whethei-   that 


(1)  H.i\vkiiis  P.  ('.     H.  j..  cl),  i.xxii,  8.  ().  and  lî.  ij..  ch.  xv. 

(2)  intmoiitl  vu.  //(wcl, 'I  Mod.,  -liH. 

(3)  14  Ku»t,  KiU. 
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fact  was  a  conteinpfc  oî  this  court,"  and,  in  another  part  ot'  the 
sniiK'  casL',  tho  saine  judgo  also  roniarked,  "tliat,  it"  un  action 
could  be  maintained,  in  any  court,  it  could  ]»e  niaintained 
even  in  the  county  court,  thougli  it  could  not  hold  plea  to  the 
amount  of  forty  sliillings  ;  for  the  Plaintift"  would  only  hâve 
to  lay  his  damages  at  tliirty-ninn  shillings  and  eleven  pence, 
and  the  court  then  would  be  as  compétent  to  try  the  (luestion 
and  iiwai'd  damages  to  that  amount,  as  tlu;  highest  tribunal 
in  the  country."  It  is  clear,  therefore,  that,  if  this  action 
could  be  maintained,  every  judge  in  the  country  would,  not 
only  be  responsil)le  l)efore  his  own  court,  and  every  other 
Superior  Coui't  in  tho  province,  but  also  before  tlie  provincial 
courts,  or  even  before  comnnssioners  of  small  causes,  if 
trespass  vi  et  a?'î?u'.s  were  added  to  the  list  of  subjects  of 
wliich  tliey  could  take  cngnizance,  to  the  amount  of  their 
respective  juinsdiction,  for  every  compulsory  pi-ocess  which 
niight  be  awarded  ;  and  that  nothing  but  confusion  and  the 
total  annihilation  of  the  judiciary  could  possibly  ensue. 

The  niajority  of  pleas  alleging  the  judicial  character  of  a 
Défendant  which  are  to  be  found  in  the  books  are  in  bar,  not 
to  the  jurisdiction  of  the  court,  and  rightly  so,  there  never 
having  l)een  an  instance  of  an  action  against  a  judge  in  the 
British  dominions,  ami  no  other  man  having  a  right  to  object 
to  the  jurisdiction.  As,  for  example,  if  an  action  were  brought 
against  a  justice  of  the  peace,  in  the  provincial  court  (jf  St. 
Francis,  his  conduct  might  hâve  been  unimi)eachable  or  even 
laudable,  or  he  might  bave  e.Kercised  his  judicial  authority,  in 
a  case  where  the  court  had  )io  right  to  revise  his  decis'on,  yet 
must  allège  this,  by  a  plea  in  bar.  He  could  not  t)bject  to  the 
jiuùsdiction,  for  the  jurisdiction  exists  and  is  in(iisputal)le, 
there  being  no  other  ti'ibunal  before  whicli  he  could  be  tried. 
If  the  Défendant  were  a  judge,  the  cast'  would  be  difiei-ent, 
he  would  hâve  a  right  to  say,  "the  act  complained  of  was  per- 
formed  by  me  in  the  exercise  of  my  judicial  functions.  We 
are,  it  is  true,  answerable  before  each  other,  as  individuals, 
but  not  as  judges,  Ititrr  ^Xf/'cs  non  est  {Kih'sfus.  My  judicial 
character,  and  my  conduct  in  the  office  wliieh  1  bear,  are 
sacrcd,  and  can  only  be  i-alled  in  4Uestion  by  that  power  from 
which  the  authoi'ity  of  us  ail  émanâtes.  Hère,  therefore,  your 
jurisdiction  fails,  an<l  I  beg  leave  to  .sugge.st  this  foi" your  own 
ilecision,  subject,  of  course,  to  a  right  of  appeal  on  my  own  part, 
if  I  sliall  eoncfive  the  judgnicnt  in  this  case  to  hâve  been  erro- 
neous. 

It  will  lie  argueil,  by  the  l'iaintitfs  counsel,  that  the  wliolc 

business  ol"  contempts.and,  partieularly.  sueh  as  weiv  supposed 

to  hâve   beey   committed   out  of  court,  was  altogether  coniin. 

non  jiulict',  and   that  the   présent  action,  therefore,  must  lie. 
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'l'iif  niiivcrsality  (»f  this  proposition  nniKt  lio  (iciiiod,  and  tlu' 
Cîist'  now  l>et"oiv  tlu'  court,  ntibivls  a  proot"  tliat  if  thc  pi'oposi- 
tioM  weri'  in  any  ca.se  trr.e,  it  is  not  generally  so.  Thc  plea  it- 
sclt"  su<if<,'i'sts  tliat  tln's  case  is  now  roram  Dim  Jin/icc,  sua]  tliat 
this  court  had  no  ri^ht  to  take  co^nizancc  of  it.  If  such  a 
docti'int'  were  achnitted,  it  would,  of  course,  follow  that,  if  tlic 
coui't  would  rcjcct  thc  pU-a,  and  proceed  to  jud<finent  and  cx- 
ccution,  and  that  tliat  Jud<(inent  shonld  aftci'wards  hc  rcvcrscd 
liy  thc  C'ourt  of  A]>pt'alH,  an  action  would  lie  at  thc  suit  of  thc 
prosent  Défendant  affainst  thc  jud^'es  now  on  the  hench,  for 


havnif  so  donc 


Now,  it  is  c(tiit('ndcd,  that   no  such   acti( 


ai 


wouM  Hc,  and,  ajiplying  this  case  to  the  one  before  the  court, 
if  it  should  he  conceived  that  the  jud((c  of  St.  Francis  lias  ei"- 
roncously  inia<fined  that  a  niatter  was  witliin  lus  jui'isdietion, 
which  this  court,  nuiy  think  was  not  so,  it,  hy  no  nieuns,  fol- 
hiws,  tliîit  lie  wouhl  lu'  liahle  to  an  action  for  such  and  error, 
in  liis  jn<licial  décision. 

The  ncxt  (|Uestion  which  would  he  aptated  on  the  otlier 
side  was,  whether  the  teii  judicial  public  functionarics,  dii-ec- 
ted  by  the  Provincial  Statute,  .S4tli  (Jeo.  III,  cli.  VI,  to  ])reside, 
in  tlie  several  Courts  of  Kin^^'s  lîeiich  and  provincial 
courts  thereby  cstablishccl,  ari'  leally  judfjcs,  and  eiititletl  to 
the  privilefjes  and  iiiiniunitics  which  belon^  to  thc  other,  at 
ail  tiiiies  and  u]ion  ail  occasions,  wlicn  actin<;' in  the  l'xccution 
of  any  of  the  iiiultifarious  duties  with  which  tliey  are  cliar^e(l 
by  that  act  :  or,  whether  only  ei^^'ht  of  theni  are  so,  and  that, 
onlv  wheii  actin<;  in  the  exécution  of  a  coinparatively  small 
part  of  thosc  duties,  that  is  to  say,  wlien  sitttin<;  in  the  supe- 
rior  ternis  of  the  Courts  of  Kin^'s  Bench.  It  is  conteiided  that 
tliey  arc,  ail  of  th'iii,  jud^es,  and,  upon  every  décision  wliere 
they  are  exccutin»;  any  part  of  their  judicial  functions,  for  the 
f'-Uowinj;'  reasons 
'hetl 


l.    Tl 


ic  ludircs  o 


'.niflanu  are  eoiisi(lerc<l 


as  beiiifj  so,  whethci'  m  banco,  at  msi  ju-nis,  or  on  any  otliei 
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asion  wherc   tliev  arc 
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1  upon  the  exécute    any  jiart  of 


their  public  duties,  though  they  sit  under  a  ^reat  varicty  of 
coniiiiissions,  soiuc  of  a  gênerai,  and  otlicrs  of  a  circuinscribcd 
nature,  sonie  of  theni  teni])orary,  an  1  othei-s  ])ernianent.  and 
nianv  of  thciii  of  a  very  siibordinate  desciiption  to  the  orig- 
nal patent  by  wliich  tliey  were  tirst  c(aistitutcd  Jud^es. 
2.  H<vcause  the  jud^es  of  the  (  "oiu'ts  of  Kin^f's  Bench  in  Lower 
Canada,  when  sittini;'  in  the  inferior  tenus,  or  on  thv  fan  l'iie'c'^, 
cannot  be  cntitled  to  any  privilèges  or  iiiiinunities  which  do 
not  equally  iK'lon<;'  to  thc  juil;,rcs  of  the  provincial  Courts.  If 
tlu  pecuniaiT  ex'tcnt  of  the  jurisdictioii  of  thc  conrt  be  consi- 
dercd  as  tlic  eriteiion  itctwccn  thc  resjionsiliility  ainl  ii'res- 
poiisibilily  of  the  Judn;c;  this  criterion  would  as^well  apply, 
to  reiidcr  a  ,iud;M   ol'  the  Coui't  ol'  Kini^'s   IJincli,  wlini  sittin^' 
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on  eitlicr  of  tlif  two  last  iiU'iitioiUMl  occfisions,  ri'Sponsililc  iii 
un  action  in  liis  own  court,  or  in  any  othcr  in  tlie  province, 
as  it  wouli!  to  n'Tidcr  a  provincial  judgc  so  liaMc.  Every 
clause  of  tlu'  statutc,  :î4th  (Joo.  III,  eh.  VI,  in  wliich  thc  scve- 
l'al  coui'ts  arc  spokcn  oF,  citlicr  cxj)rcs.sly  i;"ivcs  tlu'iu  tlic  sanic 
«fcncral  powcrs  and  innuunitics  wliicli  lielonif  to  ail  courts  of 
record,  or  clearly  évince  the  understandinfr  of  tlie  lepslature, 
tliat  they  sliould  possess  theni  e(|ually,  froni  tlie  tinic  of  tlieir 
estahli.shnicnt,  by  tlie  coininon  law  of  the  land.  The  llth  sec- 
tion of  this  statute  exprossly  ^ives  the  sanie  powers,  in  vaca- 
tion, to  tlie  jud^e  of  the  pro\inciaI  Court  at  Tlii'ee  Rivers,  as 
are  «^iven  to  the  ju<l^fes  of  the  Courts  of  Kiii^'s  Bench  for 
Québec  and  Montieal,  and  classes  tlieni  toyether,  in  the  sanie 
sentence.  The  22d  section,  in  declai'ing  that  the  refusai  to  sur- 
retider  and  didiver  cei'tain  records  liy  tlie  otficers  of  the  Courts 
of  Coninu)!!  Pleas,  to  the  clerks  of  the  Courts  of  Kin^-'s  Bench 
and  provincial  ccnu'ts,  established  by  thatact,  shall  be  deeined 
and  coiisi<lere<l  to  be  a  conteinpt  of  the  last  nieiitioned  courts, 
whicli  would  otherwise,  pei-haps,  hâve  been  an  extivniely 
doubtful  point,  tak es  it  for  graiited,  that  the  Courts  of  Kintr's 
Bench,  in  their  superior  terni,  and  the  pnjvincial  court,  possess 
e(jually  the  power  of  punishin^ir  contempts,  whether  coniiiiit- 
ted  in  or  out  of  court,  and,  accordingly,  classes  tliein  in  the 
sanie  sentence.  The  'V-h-d  section,  in  declarincr  that  other  acts  of 
the  sanie  nature,  by  the  oîîicers  of  the  courts  of  nM|uest,  shall 
also  be  coiisidered  as  contempts,  classes  the  pro\iiicial  Courts, 
in  like  nianner,  with  theinferior  ternis  of  the  ( 'ourtsof  KiiijLf's 
Im'IicIi,  makiiig  no  diHerence  whatever  betwecn  tlieiii.  with 
regard  to  their  gênerai  power  of  punishing  for  conteiupts. 
'iakiiig  thèse  two  clauses  together,  the  législature  iiiust  hâve 
understood  that  the  provincial  Courts  ranked  with  the 
su])erior  ternis  of  the  Court  of  King's  Bench,  in  cases 
wlieri'  they  were  to  take  cogiiizance  of  actions  for  iiiori'  than 
the  aniount  of  £10,  and  with  the  inferior  ternis  of  the  saine 
courts,  in  cases  where  thi'  cause  of  action  di<l  iiot  aniount  to 
that  suni  :  tlius  holding  a  kind  of  interniediate  rank  between 
tlieiii,  and  that  ail  the  tliree  descriptions  of  courts  weiv  coe- 
(pial  with  reganl  to  their  gênerai  power  of  punishingcont<  lupts, 
whether  conimitted  in  or  out  court.  W'itii  regard  to  the  pro- 
vincial court  of  St.  l'^-ancis,  it  would  lu-  foniid  that,  by  tliiî 
2d  .section  of  the  statute,  -S  (  Jeo.  IV,  cli.  XVll,  by  wliich  that 
ilistrict  was  established,  it  is  enacted  "that  there  shoiild  lie 
appoiiited  ajudge/'o/'  the  saiil  i ufcrnir  ilisfricl,  wlio  sliould 
hold  a  provincial  court  for  the  said  inferior  district,  evirleiitly, 
indicating  the  sensé  oi'  th<-  législature  that  the  public  functiu- 
nary  so  to  be  appointed,  was  to  be  a  judge.  and  tisat  the  ])ow- 
ers  and  authorities  of   the  [aovincial  Court,  which  lie  was  to 
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liold,  (iH  a  part  uf  liis  pulilic  duty,  had  heen  Kuffi"i('ntly  dcsi- 
^niatcd  niid  dcscrilicd  hy  tlir  aiiU'cedciit statutcs,  liy  wliicli  tlic 
pi'ovincial  courts  alivady  in  existence  liail  lieen  estai )lished. 
'riiei'c  were  othor  clauses,  also,  in  the  St.  Francis  act,  3  (Jeu. 
IV,  ch.  XVII,  wliicl),  wlien  conipared  witli  the  correspondent 
ones,  in  the  antécédent  act,  ;i4  (Jeo.  III,  ch.  vi,  nianit'estly 
evinced  the  sanie  «^enei-al  intention  on  the  pai't  ot"  the  le^dsla- 
ture,  that  the  couiis,  estahlished  by  cach,  were  to  lie  deenied 
and  taken  to  1)e  of  tlie  .saine  description.  Tlie  first  ))art  of  the 
7th  action  ot"  the  St.  Francis  act,  which  relates  to  évocations 
fVoni  the  jirovincial  court  of  St.  Francis,  is  in  exactly  the 
sanie  terni,  as  the  latter  jiart  oi'  the  lOth  section  of  the  judi- 
cature  act,  34  (ieo.  111,  cli.  Vl,  which  ndates  to  évocations 
froiii  the  inferior  ternis  t)f  the  Conrt  of  Kini^^'s  Beiicli,  fia- Qne- 
liec  aiid  Montréal,  aiid  the  21st  section  of  tlie  saine  act,  which 
relates  to  e\'ocatioiis  froiii  tiie  courts  of  fournée  iiianifestly 
shewin^  that  the  législature  tliou^'lit  there  was  no  différence 
lietwoen  them.  The  latter  part  of  the  last  mcntioned  section 
in  tlie  St.    Francis  act  which   relates  to  the   récusation  of  the 
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t  of  St.  Francis  in  certain  cases. 


is  also  in  tlie  saine  tei'ins,  word  for  word,  as  the  \'M\\  section 
of  the  old  judicature  act,  84  (îeo.  III,  ch.  vr,  wliicli  rtdates 
to  the  récusation  of  the  Judi^e  of  the  pro\  incial  court  for 
Tliree  Rivers  in  siinilar  cases,  alst)  in<licatiii(jf  that  the  législa- 
ture clearly  understood  that  there  was  no  distinction  what- 
ever  to  lie  iiiaile  hetween  the  two  provincial  judf^fes  of  Three 
Hivers  and  St.  Francis  iii  this  respect.  With  regard  to  the  gê- 
nerai rank  of  the  judges  of  the  provincial  Courts,  as  well  as 
of  those  of  the  Court  of  Kiiig's  Beiich,  as  judges,  it  is  to  lie 
oliserved,  that  tliey  ail  sign  the  saine  state  roll,  and  take  and 


suhacribe  the  saine  ancieiit  and  soleinn  oath,  which  is 


ilipoin- 


ted  to  be  takeii  by  the  juilges  of  the  land  ;  that  the  provincial 
judges  were  an<l  ahvays  had  been  distinguished  by  the  sanie 
titles  and  signatures  as  beloiig  to  the  puisné  Judges  of  the 
('ourts  of  King's  Mench,and  that  they  always  hâve  been,  since 
their  first  institution,  placed  in  successicai  at  the  liead  of  ail 
the  coininissions  of  the  peace,  for  every  district  in  the  pro- 
vince, the  wiiole  of  which  marks  of  distinction  belong  only  to 
the  judges  of  the  land,  in  any  of  His  Majesty's  colonial  domi- 
nions. 

The  only  reiiiaining  ([uestion  which  it  apjieared  probable, 
conid  be  di'awii  into  discu,,.,i()ii,  by  the  coiinsel  for  the  IMain- 
tiff,  was  that  which  related  to  the  gênerai  power  of  pmiishing 
for  conti'iupts,  by  courts  of  record.  This  niust  Vie  decided  by 
référence  to  the  criiiiinal  law  of  Kimlanil,  which  had  beeoine 
a  jiart  of  the  code  of  this  country,  liy  the  o[)eration  of  the 
JJritish  statute  of  1774,  of  whicli  this  subject  fonnetl  a  very 
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\;iy(fi'  lu'iul.  It'  it  WL'i'cto  lu'  coiitriidcil  tliut  a  (lili'civiict'  cxists, 
witli  iTi^ar»!  to  contt'inpts  coiiiniittt'd  in  or  ont  ot"  court,  siicli  a 
«listiiK'tion  ili'd  iiot  ajjpcar  tVoiii  tlio  authoritics  to  Ix'  clcarly 
iiiarkc(l  :  on  tlic  contrary,  ail  tlic  ht'st  writcrs  assurtccl  tliat  it 
(lid  iiot  t'xist,  or  at  any  rate,  iiot  witli  regard  to  tlioHo  (.'ourts 
in  wliich  thc  ju(l<,'t's  of  tlu.'  land  préside.  As  respects  contcnipis 
coniniitt('(l  liy  (•ont('ni])tuous  woi'ds  or  wi-itin^s  rcsjx'ctinii'  tlio 
court,  Mawkin's  l'Itas  af  Ijir  Ci-dirn  (1)  niay  Im-  referred  to, 
and  every  other  writer  on  tlie  Crown  law  wlio  lias  tretited  of 
tlu!  Hnliject  oi"  contiMiipts  a^'ainst  courts  ol'  judicaturc.  Tlu^ 
niost  coi)ious  and  elaliorate  essav,  liowevcr,  on  coiitenints   ot' 


tins  descri])tion,  and  the  rntiorKileoï  tlie  law  respecting  tlieni, 
is  to  lie  found  in  a  judy-nient  ]ii'epar('(|  l»y  lord  chief  Justice 
Wihnot.  (2)  'riie  wliolr  ot"  the  doctrine  tliere  stated  lias  been 
unit'orndy  reco_y"nizc(l  in  cveiy  case  wliicli  lias  occuired  since, 
respectin(<;  inatters  ot"  tliis  nature,  and  paiticularly  liy  lord 
J'JUeiih(>r(iin//i,  in  the  case  ot"  linnlrtl  vs.  AhhnU.  ('.\)  'l'iie  exclu- 
sive ri<;ht  ol'  every  court  to  jud^^e  ot'  contenipts  coimnitte<l 
aoainst  it,  is  also  most  clcarly  estahlishcd  1)y  every  autliority 
which  is  to  lie  f(nniil  u]ion  the  suliject  f'roni  the  earliest 
])ei'iods.  Several  cases  ot"  contenipts  conunittcd  out  ot"  court, 
as  wcU  as  in,  are  cited  in  the  case  of  Tha  KiiKj  vs.  Crashi/,  and, 
])articulai  ly,  one  oi"  a  conuiiitiiient  l»y  the  court  ot'  chanci'ry 
ot"  I)urliani,a  local  ami  provincial  court  of  liiiiited  jurisdiction 
in  lOiii^land,  in  wdiich  the  Défendant,  liaviii»^'  liecn  hrouylit  nj) 
liet'ore  the  Court  of  Connnon  Pleas,  by  Inihais  ro/^vas,  was  not 
discharo-ed,  lait  re-coininitted.  Lord  chief  justice  De  (hri/, 
alludinu-  to  the  m'ucral  power  which  courts  jiossess,  of 
])unisliinj>'  foi"  contein])t,  reniarked,  witli  referenct'  to  tins 
case,  in  the  case  of  ('foslji/,  "  that  no  court  can  .pid<;"e  of 
any  contenipt  coniinitted  ao'ainst  another  court,  liecause  the 
circuinstances  inay  he  very  différent,  in  respect  of  the  consti- 
tution and  pi'actice  of  the  courts  theniselves.  Perhaps  a 
contenipt  in  the  House  of  Couinions,  in  the  chancery,  in  this 
court,  and  in  the  court  of  Durhani  niay  he  very  différent; 
therefore,   \ve  cannot  jud^c  of   it.   luit  e\ery   court  inust   Vi 
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oF  its  own  conte  iipts."  In  the  case  of  Tlic  l\ni<i  vs. 
Fli)iri'i\  (4)  the  o])inions  of  the  juil<;'es  were  delivered  in  Very 
eiii])hatical  tenus:  that  of  lord  7ir//yo;(,  with  rei^'aid  to  the 
rio'lit  of  punishinji'  foi-  conteiii])ts  coiiiniitti'd  out  of  court,  as 
well   as  in   the    face  of   it  ;    and    that   of    Mi'.  justice    Urosr, 


.1 


■  «1 .  ; 


T.r.r 


(1)  IJook  II,  ch.  XXlI.  !!  Mi. 

(2)  Wiliu()f«  Ihn^n,,,",  243-271. 

(3)  14  Eiwl,  i:{l. 

(4)  H  T.  R,  .S2.S,  .S25. 
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rcHju'ctill^  tlic  exclusive  ii<,'lit  wliieli  evei y  couit   jHWNe.sses  of 
jii(Ij;iii^  of  conteiiipts  coimiiitteil  u^oiiiist  itselt'. 

The  uecessity  tliut  tliis  power  ur  ])Uiiishiiin-  coiiteiiqits  in 
tlie  jud^'es  of  tlie  eoiirts  of  l'ecoi'd  sliollM  exist,  is  l'ecojfiii/.ed 
e\cii  in  tlie  Unitcfl  States  of  Ainei'icn,  a  eountiy  i»>  wliicli  tlie 
liostility  to  eveiy  s]»eeies  of  (lomiiiatioii  liy  nian  ovei'  iiiaii, 
was  carrieil  to  its  lii^liest  de^^ret'.  Cliancelloi'  Idnt,  after 
^.tatinir  tlie  détails  of  a  loiit!;  and  liard  fouelit  conti'oversv 
lietw(Mjn  tlie  courts  in  tliat  countrv  on  tliis  suliiect,  liv  writs 
of  hahciis  coi'iHis  \uu\  actions  ajfainst  jud^'es  (wliicli  liail  taki-n 
jilace  several    tinies   tliei'e,    tliou^li  tliere   was  no  instance   of 

It  of 


lie    resu 


tlie  kind  iii  Knelaiid),  proceeds  as  followi 
[.liât  controversy  leaves  tlie  followin^f  principles  undisturKed, 
and  tends  to  settle  and  continu  tlieiii.  I.  Tliat  e\ery  eoui't 
lias  a  l'i^^'lit  to  coiiiniit  for  contenipt,  and  tliat  no  otlier  court 
lias  a  l'i^lit,  u|ioii  liiiliciiK  CDfiiiiN,  to  coiitrol  tliat  coiiiiiiitineiit  ; 
2.  tliat  no  jiidj^e  is  l'csponsilile,  in  a  pi'ivate  suit,  to  pains  and 
penalties  for  liis  judicial  acts.  If  any  douitt  liad  reiiiaiiied, 
as  to  tlii'  ultiniate  ert'ect  of  tlie  décisions  in,  tlie  case  of  YtitcH, 
tliat  <louht  was  entirely  reiiioved  hy  tlie  act  of  icShS,  alivaily 
l'eferred  to,  wliicli  declart'il,  tliat  a  party  in  ))i'ison  l'or  a 
conteiiipt  could  not  lie  dischareed  on  a  hiihcus  curpiix,  so  lun< 


as 
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tli 


lower  of   tlu'   court    wliicli   détermines   tlie  conteiiipt 


itiiiue(l.  'l'Iie  act  niay  lie  considered  as  ciil)/  (lccl(( nilnri/  of 
tlie  estalilislied  princi[)le  of  law,  tliat  every  ccnut  of  justice 
lias  a  riijlit  to  coniiiiit  for  conteiiipts,  and  tliat  it  lielonn-s 
exclusixely  to  the  court  otiended,  to  judf^-e  of  coiitenipts,  and 
wliat  aniounts  to  tlieui  ;  and  no  otlier  court  or  jud^^e  can,  or 
(Ui^'lit  to  undertake,  in  a  collatéral  way,  tcxpiestion  oi-  review 
an  adjudication  of  a  contenipt  niade  liy  anotlier  coni])etent 
Jiirisdiction.  Tliis  niay  lie  considered  as  tlie  estalilislied  doc- 
trine ecpially  in  EiiehiiKl  as  in  this  country.  "  (1)  Tliere  hâve 
lioen  several  cases  in  the  United  States,  where  thèse  pi'inci- 
l)les  hâve  lieen  ado])teil,  as  Ujion  the  trial  of  \V h'i i>j>lt'  and 
Straiif),  for  the  nuirder  of  the  husliaml  of  the  forniei-,  liefore 
a  C(HU't  (A' n./cr  and  fcf  III  Lie !•  and  ^'aol  dtdiveiy,  wlieii'  an 
attaclinient  was  awarded  at>a'nst  a  re})orter  for  the  puMic 
liajiers. 

That  it  was  not  necossaiy  to  press  fui'tliei"  tliat  part  of  the 
argument  which  related  to  the  incom  eiiieiice  which  would 
arise,  and  the  inevitalile  destruction  of  the  judiciary  liody 
which  nnist  ensue,  it'  this  action  were  iiiaintained,  liein^  well 
aware  that  the  court  would  state  wliat  the  law  really  was 
up<.n  the  suliject,  and  in  coiiforniity  tti  the  oatlis  which  its 
Judijes  had   taken,  without   référence  to  conséquences.     'J'hat 


(1)  '2  KeiiL'.s  ÇumiiK'iilaries  on  tlic  lairn  of  fh<   United  Sin/cs,  p.  'J(i  et  stM|, 
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tin-  Dcl't'iKliint  ha»l  actwl  Jicc()nlin<,'  t(t  tlu;  Itcst  <tt'  liis  Ju<l^- 
ment,  and  tlie  dictâtes  of  liis  conscience,  witli  regani  to  tlie 
case  lu'Fore  tlie  coui-t,  ami  lie  was  pcrsnaileil  tliat  it  would 
i\n  tlie  saille  as  resjM-cts  tlie  (lUestioii  liow   sul)iiiitted  to   tlieiii. 

Vkzixa,  contra,  contended  for  tlie  Flaintili',  tliat  tlie  innnu- 
nity  daiiiieii  liy  judjifes  Kelon^ed  to  tlieiii,  only  ho  Ion;,'  as 
tliey  acte(i  witliin  tlieir  apjji'opriated  jurisdictioiis,  and  tliat, 
so  soon  as  tliey  exceeded  tlie  liiiiits  of  tlieir  respective  ailtho- 
rities,  they  becanie  as  respctiisiliie  in  action  at  the  suit  oF  any 
iiidividual  wlio  iiii^dit  lie  injured,  as  any  otlier  peison  wlio 
liad  no  aiitliority  whatever.  'l'Iie  co^nizance  oi"  eoiiteiiipts,  and, 
partieularly,  of  conteiiipts  ont  of  court,  did  not  helon^'  to  the 
provinciiil  jud^es,  and  tliat  ])uiiit  lias  ali'eaily  lieeii  deeided  in 
tliis  court,  in  I.SKi,  wliere  damages  lias  lieeii  actually  awarded, 
a^'ainst  a  provincial  jud^e,  l'or  liavin^  directed  an  attaclinient 
for  a  conteiiipt,  supposed  to  liave  l>ei>n  coiiiniitted  Ity  tlu; 
pultlication  of  a  disrespeetfnl  paper  respectine'  lus  judicial  con- 
duct,  as  provincial  jud^'e,  in  one  of  tlie  puMie  journals.  Tlie  law 
was  tlie  sanie  in  France,  with  regard  to  jud^'es  in  tliat  coiin- 
try  ;  and  that,  as  (]uestions  of  civil  ri^lit  were  to  lie  decide<l 
liy  tlie  Frencli  law,  tliis  liein^f  a  (|uesti()ii  of  tliat  description, 
tlie  Plaiiititf  is  entitled  to  a  jud^iiient  in  liis  favor,  and  the 
plea  of  Défendant  niust  accordin^ly  lie  overrnled. 

The  court,  havin^  taken  tinie  to  consider  of  its  jud;;iiient, 
it  was  delivered  by  Pyke,  justice,  on  tlie  2!)th  day  of  January, 
and  entered  ujion  record,  in  tlie  followin^  ternis  :  "Tlie  court, 
havin^  lieard  tlie  parties,  liy  tlieir  cinuisel  upon  tlie  declina- 
tory  exceiition  fyled  liy  the  Défendant  in  tliis  cause,  ami,  it 
appearin^-,  by  the  evi<lence  adduceil  upon  the  issue  raised 
ujion  such  exception,  that  the  présent  action  of  damages  lias 
lieeii  lirou^ht  against  the  ]3efendant,  for  cei'tain  acts  liy  liini 
donc  in  his  judicial  capacity  ;  naniely,  in  takin^  co^nizance, 
as  jud^tMif  the  provincial  court  of  the  inferior  district  of  St. 
Francis,  of  certain  contenipts  alle^ed  to  hâve  beeu  coniniitted 
by  the  said  Plaintiti'  a^ainst  the  said  provincial  Court,  of 
wliicli  said  judicial  acts  this  court  cannot  take  co^nizance  or 
award  damages,  thei'efore,  and,  conse((uently,  hath  not,  by 
law,  jurisdiction  in  the  présent  case.  It  is,  therefoi-e,  considère»! 
that  the  said  declinatory  exception  be,  and  the  sanie  is, 
hei-eby  niaititained,  and  that  the  action  of  the  Plaintif!'  be, 
and  the  .saine  is  hereby  disniissed,  with  costs.  "  i^Studii's  Rfp., 
p.  27(j.) 

See  iiifra,  p.  26(i,  the  note  upon  the  caae  of  Tiuijf'f  iigiiinst  //le  Chiff  Jii~ittir, 
of  the  Court  of  King's  Heiich,  in  Irehiiul. 
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jnDGEB.-ACnON  AGAIIfST  THEH. 

(yOiJKT  oF  KiXfj's  Bench,  Québec,  20th  February,  182«. 
Guoy,  ugainst  Keuk. 

Ifdd  :  Tluit,  an  notion  will  not  Ho  apainst  a  judue,  for  any  act  done 
l)y  hini  witliin  tlie  extent  of  lus  jiirÏHdiction.  (1) 

'riie  Plaintiff,  a  proctor  of  tlie  Court  of  Vice-Adiniralty, 
wius  Huspended  by  the  Défendant,  the  judge  of  that  jurisdic- 
tit)n,  froni  the  exercise  of  his  functions  as  such  proctor,  and 
this  waH  an  action  for  damages  alleged  to  hâve  been  sustained 
by  rejxt>o\i  (»i  the  PlaintifTs  suspension.  The  first  count  of  tlie 
decl.T-  ition  stated,  that,  at  the  tinie  of  conunitting  the  griev- 
anct;  ^ioLiplaiiied  of,  the  l^efendant  vvas  judge  of  the  Court  of 
Vice-Adin.taUy  ;  that  the  Phiintiff  was  and  had  been  an 
attorney.  advocate,  solicitor,  ])r()ctor  and  counsel  therein,  and 
l»ad  bH;t  1"  euiployed  to  défend  certain  suits  against  the  brig 
Sncaioit  CdHtle  and  the  ship  Wo/irur,  which  were  respectively 
disniissed,  und  upon  the  disniissal  thereof  certain  preten<led 
fées  had  been  chiinied  by  the  Défendant,  as  such  judge,  and 
tlie  registrar,  niai^shal,  and  crier  of  tht;  said  court,  from  the 
IMaintiti";  tliat,  on  tl»e  l<Stli  day  of  July,  liS27,  certain  pi'o- 
ceedings  were  instituted  in  tlie  saiil  court,  in  the  naine  of 
tl  late  registrar  and  other  otfieers  who  by  pétition  to  the 
said  Défendant,  as  sucli  judge,  did  tidsely,  M'rongfully,  and 
injuriously  represent  that  inany  of  the  fées  and  einohiinents 
(hie  to  tliein,  froiii  their  respective  offices,  still  remained 
unpaid,  particuhirly,  in  tlie  cases  of  the  Siwdton  C(i><tle  and 
the  Holirdi',  in  whicli  tlu'  Plaintitt'  had  appeared,  as  proctoi- 
for  the  impugnant,  and  jirayed  that  tlu'  proctors  of  the  said 
court  uiight  be  adinonishe<l  to  inake  payinent  of  such  fées; 
whereas  no  such  fées  v^'ere  <lue,  nor  had  the  said  ])efendant, 
as  such  judge,  any  power,  by  law,  to  conipel  hiin  to  niake 
pa^Muent  of  such  pretended  fées,  nor  any  jurisdiction  over 
sueh  ])reteii(kMl  claini  of  fées  against  him.  Yet  the  Défendant 
contriving  to  injure  tlie  Plaiiititl'  knowingly,  nialiciously,  and 
unlawfully,  clainied  and  exercised  jurisdiction  over  the  said 
proceedings,  and  onlered  that  a  copy  of  the  said  pétition 
should  be  served  on  the  proctors  whoin  the  saine  niight 
coucern.  That  the  said  ])(>fendaiit,  on  the  first  of  August, 
1827,  rejected  the  prayer  of  the  Plaintitf's  proctor  to  ajipear 
and  plead  to  the  niatters  alleged  in  the  said  pétition.  And 
the  said  Défendant,  designing  unduly  to  draw  the  cognijcance 
of  the  said   claiin  of  fées,  which   especially  belongeth  to   the 

(1)  V.  Dkkfrxon  V8.  f/etrhfr,  ci-dessus,  p.  'i.H, 
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Court  hère,  t<)  another  (IcteniiinatioTi,  in  tho  Hai<l  Court  of 
Vict'-Atliniralty  hefore  lùin,  the  Hai<l  Plaintift*  and,  umlrr  tlio 
false  and  unfounded  j/reti'xt  that,  l»y  resistin^'  such  claini  of 
ft'OH,  the  said  Plaintift' had  wilfnlly  di.soheyed  the  ru  les  and 
ordei-s  of  tiiat  court,  nialiciously,  uidawfully,  and  without 
any  lawful  or  probable  cause,  suspended  the  Plaintif!'  froni 
the  exercise  ot"  lus  functions,  whereby  the  Plaintift'was  injured 
and  daninitied  in  his  business  and  réputation,  and  brou{;ht 
into  public  scandai  and  disgrâce,  an<l  w»is  obli^ed  to  expend 
divers  largt;  sunis  of  nioney,  ineludin^  not  t)nly  the  pretended 
fées  clainied  by  the  said  late  re^istrar  and  other  offieers, 
but  also  the  fées  clainied,  as  of  rijjht,  by  the  said  Défendant, 
as  such  judjife,  aniountin^  in  the  \vh«)le,  etc. 

Sewell,  Ch.  J.  :  Tins  case  lias  certiiinl}'  bcen  ably  ar^ued 
on  lK)th  sides,  but  a  wide  field  lias  been  chosen  for  the  argu- 
ment, and  the  jurisdiction  of  the  Court  of  V'ice-Adiniralty, 
instead  of  bein^  partially  investifjfated,  lias  been  ^enerally 
di.scus.sed.  Tins  is  an  action  for  dainaj^es  sustained  by  the 
Plaintiff,  under  circunistances  which,  as  it  is  said,  render  the 
Défendant  responsible  for  a  judicial  pi'oeedure  ;  but  the 
(piestion  which  we  hâve  to  (leci<le  lias  been  raiscul  by  a 
gênerai  deniurrer  to  the  PlaintifF's  déclaration,  and  the  sin^l»! 
('n(|uiry  is,  does  the  PlaintifF's  déclaration  .set  forth  a  h'^nl 
cause  of  action?  If  it  does  not,  the  deniurrer  niust  be  niain- 
taiiuid,  and  the  action  disinissed. 

Where  the  meinbers  who  constitute  a  court  of  justice  of 
liniited  authority  err  in  their  judpiient,  when  they  are  actin^ 
within  the  extent  of  their  jurisdiction,  they  are  not  anieiialile 
to  individuals  for  their  conduct,  in  any  shape  whatever  ;  but, 
if  they  assume  to  themselves  a  jurisdiction  or  authority 
which  they  hâve  not  by  law,  they  becoine  liable  to  the  parties 
«fji^rieved,  and  responsible  to  them  foi'  the  conse(|Uences  of 
their  mi.sconduct.  Tlu'  reason  of  tins  di.stinction  is  obvions; 
while  they  act  in  the  exercise  of  a  le^al  jurisdiction,  they  act 
as  jud^es  and  tliey  cannot  be  independent  in  the  administia- 
tion  of  justici',  if  they  art'  not  jU'otectt'd.  'i'he  erroi's,  tlierefoi'e, 
which  they  commit,  are  to  be  remedied  by  appeal,  aiid  there 
is  no  other  mode  of  redress  ;  but,  when  they  take  upoii 
themselves  a  jurisdiction  to  which  tlu-y  are  not  entitled,  they 
cea.se,  qiioidl  lioc,  to  be  jud^es  ;  and  their  proceedin^s  beinj^, 
in  such  case  lutrain  von  jadirc,  they  are  no  lon^'ei"  entitle<l  to 
tliat  exem))tion  from  responsibility  towards  individuals,  by 
which  jud^'es,  for  the  public  benefit,  are  by  law  def'ende<l, 
while  th«'y  are  in  the  due  di.schar^rf  (,f  their  lawful  duties  ' 
and  they  beconie  liable  to  the  parties  aj^^rieved  in  damages, 
which  may  be  sou^lit  and  obtaine»!,  by  action  in  oUvr  courts 
of  superior  juris(liction. 
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'riicvf  is  H  wi<l»'  (liH'cri'iK'c.tlu'n'forc,  iH'twccn  lui  iissmiipti»»!! 
ot' jiirisdic'tion,  iiiwl  un  iinpropcr  exercise  of  jurisdictinn  ;  iiikI, 
if  tlie  «leelai'utioii  <li»es  iiot  iille;;e  fiu'ts  wliicli  ninount  to  un 
)issiiiii])tii>n  of  juri.stliction,  tliis  c(»urt  cauiiot  iiitei'fere.  N<;w, 
it  is  stîiteil,  tlmt  the  l'iuintiff"  is  11  jiiHK'tor  of  tlie  Court  of  Vice- 
Atliiiiniity,  tlmt  tlie  re^'istrar,  the  iiiarsliall,  aii<l  the  ei'ier  of 
that  court  ))rosi'iite<l  a  ]>etitioii  to  the  Defeiulant,  Iteiu^  then 
the  ju<l<;e,  in  wliich  they  coni])laine<l  of  the  Phiintitt',  for  tlie 
non-paynient  of  cei-tain  "fées,  whieli  weiv  due  and  of  ri^ht 
i)avalile  to  theni,  l»v  and  fron»  the  said  Conrad  A.  (lui:v,"  in 
certain  cases,  which  had  lu'en  pendin^  in  the  (Nairt  of  Vice- 
A<lniiralty,  in  which  the  IMaintiti' had  acted  as  proctor,  and 
]»rayed  that  thi'  Plaintitt'should  l»e  "adinonished  toniake  pay- 
nient  of  such  anvars  of  fées,  as,  of  ri<ifht,  Itelon^'d  to  theni,  in 
\irtue  of  theii-  i-espective  otiices."  That  a  copy  of  this  ])etition 
was  ordered,  liv  the  Défendant,  to  l»e  sei-ved  on  tlie  PlaintiH", 
ai 
wards  nuiile  liv  the  J)(dV'ndant,  liv  which,  lie,  the  Plaintitt",  was 


i<l   lie  wiiH  roipiired  to  answ«'r  it.  That  an   (.ider  was  after- 


.^uspende<l  froiii  the  exercise  (»f  liis  functions,  as  a  proctor,  in 
tlii'  Ccnirt  of  Vice-Adniiralty,  in  consei)uence  of  the  j»roceed- 
iii<;s  ha  1  npon  tins  pétition.  This  istlie  {^ravanien  of  which  lie 
coniplains,  and  foi-  which  lie  deniands  damages.   Adiiiittinj;  this 


to  lie  true,  it  cannot  aiiiount  to  aiivthinir  ni< 


ore  tl 


tan  an  niipro- 


•per  «'xercise  of  Jurisdiction.  The  claiiii  set  up  was  hy  tliree 
orticers  of  the  Court  of  Vice-Adiniraltv,  at;ainsta  fourtli  otiicer 
of  the  .saine  court,  the  wliole  iiiatter  was  thusentirely  itit^TKfU 
and  tliere  can  lie  no  liouht  that  every  court  niust,  necessarily, 
possess  a  juri.sdiction  over  its  own  ofticers  ;  if  it  lias  lieeii  ini- 
properly  exeicised  in  tins  case,  the  l'cniedy  is  hy  aiifieal,  an<l 
not  liy  action  in  this  ccnirt.  In  the  case  of  Ar/f/A,  wlio  was  a 
proctor,  in  Doctors  Coniinons,  and  liy  that  court  reinoved  froni 
his  office,  for  refusin»;  to  pay  a  tiiu'  of  ten  shillinirs,  inipo.sed 
Ujion  liini  liy  order  of  that  court, the  judf,'es  of  the  Ivin^'s  Hencli, 
in  deliverin;;  tlieir  judj^nient,  said  :  "  Otîicers  are  incident  to 
ail  courts,  and  niust  ]iartake  of  the  nature  of  tliose  .several 
and  lespective  courts  in  which  tlii-y  attend  ;  and  the  jud^es, 
or  tliose  wlio  hâve  the  suprême  authority,  in  such  courts,  are 
the  jiroper  pi'rsons  to  censure  the  liehaviour  of  their  own 
otticers  ;  and,  if  they  should  lie  niistaken,  the  Kin^'s  Heiich 
cannot  n'lieve."(l)  If  any  wroiiy  lie  doue  in  this  case,  the 
liarty  niust  appeal.  (2)  1'liis  coui't  is  unaniniously  <if  opini- 
on tliat  the  deiiiurrer  iiiust  lie  niaintained. 
Action  dis!iii.s.sed.  (Sfudrt's  Hr/t.,  j).  2!)2.) 

(1)  .*{  .Mo.l.   K.,  ;«.V 

(2)  Sue  the  cjute  of  Oxnnfiii,  Huit 's  H.,  4.St"i. 

It    is  liiiil   (low!i,    in  2   IIiicoii'h   AluUliimimt,   p.   WHH,   tliat    "  ultlumgli  the 
iuilgc-M  lire  ti>  jiu^i;  iiCL-oriliiig  to  the  «i-tthstl  and  cflalilishi'il  nih'st  iiiul  ancii'iit 
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SHERIFF.-ATTACHHENT  A0AIN8T  HDI. 

Conrr  ov  Kin(j's  Bexch,  Queliee,  l!)tli  April,  1.S2.S. 
Black,  Trniix,  nfrainst  XEvvr.)N,  ami  Buodex,  Opposant. 

Ifiid:  An  attachmoiit  will  lie  ii;j;ainst  two  j>er8()nH,  appoiiitod,  l»y 
coinnuHsion  iVfmi  lln'  Crown,  in  tlic  otMce  of  slu'ritf,  for  tlie  iion-|)aymoiit. 
<>f"  inonit's  loviiMl  hy  on»^  of  tlit'iii,  altlioii}:li  tlif  «itlicr  inay  iiot  havo 
assiiincd  tlio  dutit's  of  tlic  (iflicc,  or  acted,  in  any  inanncr,  uiidcr  tlmir 
coniniission.  (1) 

A  mit'  was  olitaiiit'd  in  tliis  caso,  urtlcriiii;  William  Sniitli 
Sinvi'll,  ami  Tli(»mis  Aiiislic  Y»mn<;,  lati- shei-itt'of  tlic  ili.strit't, 
t.)  sh'.'w  cause  wliy  attacluajiits  .shoultl  iiot  lK'^nintt'<l  a(;ainst 

L'nstoms  (if  tlie  i'i;jilm,  ^))pi(>vi'il  for  many  isuccessioiis  of  âge»,  yet  tliey  iire 
fiviMl  fi  om  ail  prosuL-ution»,  for  aiiy  lliiiig  doue  l)y  tlieiii  in  court,  wiiicli  iip|)i'iii'M 
lo  liiive  liui'ii  iiii  uiTor  of  tlieir  judgiiieiit  ;"  and,  mort'  receiitly,  it  lias  lifon 
laid  <lo\vn,  a»  a  légal  piinuiple  not  to  be  controverted,  that  "  wliot-vcr  is  dot- 
lied  witli  a  jndioial  charaetei',  wlie' lier  lie  lie  jiidge  of  a  superior  or  of  un 
inferior  l'oiirt  ;  wlietlier  »ittiiig  at  tlie  eoiiiniiHHion  of  oyer  and  teniiinec,  or  at 
tlie  (piartef  sessions  ;  whetlier  tlie  foriini  in  M'iiieli  lie  ]iresides  lie  of  jieciiliar 
jiirisilicrti<iii,  slieriH's  court  or  niaiior  ivmi't,  or  whetlier  aoting  under  charter  as 
tlie  CL'iisors  of  the  Collège  of  Pliys'L-iaiis,  ail  aiiil  evtiry  wlien  called  ujxin  in 
their  jiidicial  capacity  to  décide  intheir  respective  foriinis,  upon  ch  •  <  lirouglit 
liL'foie  tlieiii,  are,  although  their  decisi<iiiB  lie  illégal,  ami  tlieir  judginents 
fouiided  in  error,  ecpially  jirotected  from  action."  This  was  d<!cideil  in  the 
Court  of  Conimoii  l'Ieas  in  Irelaiid  in  Hilary  'reriii,  IMI.'J,  in  the  case  of 
7'nrtft'f  vs.  huinii  s,  wliere  the  subject  underwelit  a  very  fiill  and  very  alile 
investigation.  The  Plaintirt"  in  that  case  liaving  lieeii  arresteil,  on  a  warrant 
of  the  lord  cliief  justice  of  the  Kiiig's  Bencli,  an  action  for  false  imprison- 
iient  was  lironght  liy  hiin  against  that  functionary  ;  and  the  judgineiit  of 
Mr.  justice  Fletcher,  from  wliich  the  passage  above  cited  is  taken,  the  anno- 
tator  veiitiires  to  iironounce  oiie  of  the  iiKist  profound  and  ailniirable  pièces  of 
judicial  discussi<in,  whicli  the  law  reports  of  either  country  caii  furnisli.  It 
exhibits  an  union  of  research  the  inost  labori<ius,  <if  investigation  almost 
interminable,  and  of  rea.sonilig  the  niost  coiiclusive,  with  views  in  the  highest 
degree  libéral  and  constitutional.  His  review  of  the  vii'.ue  of  l'ejioits  and  dicta 
is  enlightened  and  uiianswerable,  and  the  sk(!tcli  of  the  cliaracter  of  hird 
Manstield.  and  of  the  Court  of  King"s  Hencli,  during  tlietime  lie  jiresided  over 
it,  bespeak  no  <irdinary  powers  of  discriniination  aii<l  of  <lescri)ition.  'l'Iie 
Djfeiiibint,  in  the  case  in  ((uestion,  having  )ileadcd,  in  justification  of  the 
arrest,  that  lie  was  chief  justice  of  the  Court  of  King's  Beiicli  in  Ireland, 
with  ail  the  immunities  and  privilèges  to  the  otiice  belonging,  and  that,  iiM 
such  chief  justice,  he  issued  the  warranton  whicli  the  IMaiiititl  was  iipprehen- 
ded,  witliout  setting  fortli  eitliei  the  informations  on  wliich  lie  acted,  or 
averring  that  he  acted  on  iiifonnations  iit  ail.  it  was  argiie<l,  insiippeit  of  the 
plea,  that  no  action  coiild  lie  lii'ought  against  a  jiidge  for  any  act  whatsoever 
doue  by  hini  in  his  charai'ter  as  juilgc.  'l'iiis  vicw  of  the  case,  whi-'h  was 
adopted  liy  the  inijority  of  the  court,  ami  fornie<l  the  groiind  <if  the  dei  ision, 
was  combatted  by  Mr.  justice  Fletcher,  wlio,  laying  ilowii  the  law  in  tlie 
ternis  above  cited,  and,  admitting  it  in  its  fidlest  extent,  as  a  ]ii'inciple  not  to 
be  coiitroverte<l,  as  applicable  to  a  judge,  wheliacting  jiidicially,  yet,  argiied, 
with  great  cogeiicy  of  reasoning,  that  tlie  judges  of  the  Court  of  King's  Heiich, 
bciiig  conservators  of  the  jieace  of  the  kiiigdom,  hâve,  like  other  justices  of 
the  peace,  a   niinistei-ial  as  well  as  judicial  authority,  and  that,   in  tliis  case, 

(I)  V.  art  -l-l-iV.  l", 
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tliciii,  for  not  piiyiiifj  ovcr  tho  sutii  of  .£(].'},  awiinlcd  to  tlir 
Opposant,  liy  n  ju(l<jiii«'nt  of  (listi'ilmtioii  of  tliis  coint. 

On  tlu-  Kitli  of  October,  l!S2(),  Scwt'II  ami  Yotin^'  wcif  l»y 
Icttt'i's  ])att'nt,  undtn*  thr  ^rcat  st-al  of  tlii.s  ])i'oviiK't',  appoiii- 
tt'd  "to  !)(•  Jointly  and  .si'vcmlly  slu'rifi'of  and  for  the  disti'ict 
of  Qutîlicf,  dni"in^  ]»l«'asur(',  and  thc  n-sidcncv  of  tlu'  said 
William  Smith  Sinvcll  and  Tlujtuas  Ainslic  Youn^,  within  tlic 
district  of  (^ucIkh',  witli  ail  and  sin^nlai'  tlic  jjowcrs,  authority, 
pi'otits,  privih'<(('H,  cmolunuMits  and  a<lvanta^t'.s  Iti-lonifini^r  to 
tlic  said  office  and  l»ailiwick."  The  rulc  was  l'csistcd,  on  the 
part  of  S(!\v('ll  oïdy,  who  it  appcai'tîd,  did  not  takc  thc  oaths  of 
otKcc  undcrliis  connnissiou.  Thc  suip  iii  ((ucstion  was  not  Icvicd 
hy  him,  luit  hv  Youiii,',  undcr  thc  ordcr  of  thc  cotu't  to  him 
madc  individually.  At  thc  timc  it  was  lcvic(l,  Scwcll  was  ali 
sent  ÏV(i\n  the  province,  with  thc  consent  of  thc  ^'oveinoi'-in- 
ehief,  and  an  affidavit  was  madc  hy  Youn^  in  which  hc(lepo- 
s(!d  that  lie  ncvcr  associatcd  with  lus  own  namc  that  of  Mr. 
Sewell,  foi-  the  exécution  of  any  act  undcr  tlu'ii'  commission, 
hut  in  ail  thin^s  acted  as  shei'ifi' scjmratcly  ami  alonc. 

Keur,  .[.  :  Thc  Word  s/icriff',  in  thc  sini,'nlar  munlier, 
not  oïdy  in  the  ^l'ammatical,  hut  in  Ic^al  construction,  shews 
thc  ciifii'cfj/  of  the  office,  and  in  the  lan»(ua^e  of  loi'd  C-ih', 
in  (Judesti  case,  it  is  hut  oiïc  office,  for  which  two  are    named, 

tlnî  cliiff  justi(^u,  iii  i.Msiiiiig  n  wiirrant  for  the  iirrcHtof  tlie  IMiiintitl',  wii«  iictiiij? 
iiiiiiisturiiilly  (at  leiist  not  jiidiinally  ),  aiid,  tliurcforc,  tliat,  not  Hliowing  in  liis 
|(lfa  tliat  lu-  actt'il  on  informations,  and  so  witliin  tlie  liinils  of  lii.s  antliority, 
hv  waH  an«\vi'ial)lc  in  an  action,  lii<(;  any  otin!i'  justice  of  tlie  piMic»'  ;  ami,  after 
niany  valuahU- ol)servations,  on  tiiu  impoitanci- of  jiidicial  ])ni'ity  and  indc- 
pundencj,  lie  conulnded  liis  al)lu  judf^nient,  liy  regretting  tliat  tiii'  i-espoctfil 
and  inoortuptilile  Di-fi'ndant  liad  lieun  advisod  to  r«»t  iii«d<'fen(j(!  on  tlir  ])rivi- 
k'gf  of  liis  otiii't',  wliicli,  as  ho  ohservod,  if  niaintainalik'  in  faff,  amountuil  to 
a  piivih'gi'  of  arliitraiy  impiisonmunt ,  instuad  of  availing  hiniself  of  that 
nnansuiM-aldc  gidvmd  of  defenoe  which,  in  point  of  tact,  lie  had,  namely,  tiic 
sworn  informations  a;„'ainst  thc  IMaintitî',  on  wliicli,  lii<c  any  otiicr  justice  of 
of  thc  pcacc,  he  issticd  tiic  warrant  foi-  his  apprchcnsion.  (Sec  report  of  tiie 
arguments  and  judgmcnt  upon  tlie  deniuri'er,  in  the  case  of  //(•/(/•</  l'jdiinind 
'l'diili'  vs.  ///(•  lyiiiht  /fini.  WiUidin  houuKn,  /nril  ilili-/  jnttiii  of  Ihi' 
K'nii/s  lii'inh  in  Irilniiil,  in 'l'rinity,  Micliaehnas,  and  Hihiry 'l'crm,  ISI'Jand 
IHI.'i,  in  theCoint  of('ommoi[  l'ieas  in  Ireiand,  liy  .lohn  llatciiell,  Ksij. 
harristi^r  at  hiw.  ) 

Miii'Ki  iiiiii's  iid/is  on  thi  Cil  il  doili-,  p.   II. 

lu  thc  case  of  Hiiinriiin,  ijinl.,  vs.  h'ii/h/  //un.  Sir  II'.  Srolt,  tricil  on 
the(»tii  Murcli,  ISI.'I.  liefore  lord  Kl.l.KNIiouolcil,  it  was //«/(/,  that  an  ait  ion 
on  tiie  iNise  niay  Im;  maintainiMl  against  a  judgeof  the  ecch^siastical  court,  who 
e.\coniin\inicates  a  |)arty,  for  refusing  to  ohey  an  order  which  the  court  iuid 
not  autliority  to  make,  or  wheie  thc  party  has  not  lieen  |>reviousiy  serveil 
with  a  citation  or  mouition,  nor  had  due  notice  of  tlie  order,  and  that  the 
practice  of  tiie  ecclesiastical  court  is  a  mattcr  of  faet  to  hu  j)roved  hy  evidenco 
ami  left  to  the  jury. 

Tiie  jury  fourni  a  verdict  for  tin;  l'IaiutiH",  with./'"'"','/  i/iillinijx  damugcH, 
oli.serving,  at  thc  same  time,  that  they  did  not  inean  to  throw  the  slightist 
retleetion  upon  the  highly  respectable  cluiraeter  of  .S'(>  Willium  Srull.  (3 
CamjiliiU,  .'ISS.  ) 


DE   LA    l'H()V[N'("E    DE   Qî  KHEC. 


260 


t<)  supply  it.  Tlic  ^nvint  is  of  ainl  iiiecirporcal  lu'iT<lit»iiiM'iit,  iii 
joint  tcimiu'v,  wluTt'in  tlicit'  innst  iit'Cfssarilv  lir  uiiitv  ut" 
intt'Pt'Ht,  of  titi»',  of  tiiiic  !iii<l  of  possession.  TliiTtî  eau  Ix'  no 
Hcveraiico  of  thr  ottici',  l»y  t)n(f  of  tlu'  two,  citluT  l»y  nonfca- 
sant'c  or  niinfcasanc»',  foi",  it  is  vt'st»'<l  in  l»otli,antl  inay  '»«'  t'X- 
icut(3(ll»y  l'ithcr  of  tlic  co-shiTirts,  or  liy  Itotli  of  tiu'in.  In  ivh- 
pt'ct  of  Si'wcH's  lU'^lt'ctto  take  the  oaths  whicli  lias  Iti-on  insis- 
t<'<l  on,  this  ma}'  sultjcct  hini  to  )»»'  procfcdcfl  a^ainst,  l>y  infor- 
mation, but  can  in  no  «Ic^rct'  opcratc  as  a  scvcranet'  of  orticc  ; 
for,  as  is  laid  down,  liy  tlu'  coin't,  in  Modem  report  (  I  ),  ami  rc- 
forred  to  l>y  Bacon,  "if  an  otticer  l)e  ('n'atcfl  liy  Icttcrs  patent,  lie 
is  a  complète  oUicer,  liefore  lie  is  sworn,  an<l  liefore  any  investi- 
ture." And,it  1ms  heen  holden,even  when  assiirned  liy  deed,  tlu' 
(h'i;d  executed  is  the  instrument  wliich  tlie  law  hatli  ap|)ointed, 
instead  <»f  livery.  If  adiHereiit  rule  prevailed,  it  would  lie  in 
the  powei"  of  eitlier  of  the  co-sheritts,  Ity  refu.sal  tofi.s.sume  the 
office,  to  defeat  the  int<;ntion  of  the  C'rown,  which  was,  Ity 
appointin^  two,  to  insmv  the  hetter  performance  of  its  duties, 
ami  to  encivase  the  security  of  the  suitoi's.  It  e(|Ually  mat- 
ters  not,  whether,  as  is  alle^ed,  Sewell  altsented  himself  from 
the  provin-;e,  immediately  after  the  insti'unient  had  passed  the 
fjreat  seal,  and  tiiat  the  court,  proceedin^f  upon  the  sole  returns 
of  Youn^,  had  adjud^ed  him,  hy  name,  to  [)ay  thèse  siuiis  :  for, 
the  office  havin^  vested,  hoth  in  him  and  Sewell,  the  moment 
the  letters  pat<  .it  had  passed  the  ^i-eat  seal,  it  was  not  in  the 
powi'i'  of  the  L.ttcr  to  get  rid  of  that  l'esponsihility  which 
had  etjually  attaehed  to  him  as  to  lus  collea^ue. 

It  lias  heen  .stronj^ly  nri^ed,  a^jainst  this  application,  that 
we  are  bound  to  take  notice  of  oui*  own  ottice"s,  and  that  the 
court  difl  not,  durin^r  Newells  alt.sence  in  Kn^dan<l,  reco^nize 
him  as  a  co-sheritt":  liowever,  it  must  not  l»e  foi'^otteii  that, 
thou^h  the  office  is  one,  it  mi^lit  h"  exécute»!  liy  either, 
joi iitiji  avd  screnilh/,  nor  is  it  universally  true  that  a  writ 
should  lie  directe<l  to  and  returneil  hy  Itoth  of  the  co-sheritls, 
where  there  is  "  an  unity.  ])iuti('ularity,  and  ideiitity  in  tlu- 
office  ;  "  for,  in  the  ca.se  of  l{ir/i  \  s.  Plu  i/i'r  (2),  where  one  of 
the  sheriffs  of  Lon<lon  brought  an  action  an;ainst  the  Cham- 
berlain, the  process  of  ri'ttirc  facins  was  directed  to,  and 
returned  by  the  co-shei'itf".  The  case  of  Ih'fhcl  vs.  Hdrvfi/,  and 
other  cases,  hâve  been  referred  to  as  establishiiif^  tlie  same 
<loctriue.  The  other  ^roun<ls  on  which  tins  rule  lias  been 
o])pose(l  aJ'e  better  calculated  to  iiuluce  the  cotii't  not  to 
décline  in<lul<fin^"  this  summary  eouise  of  pritceedini;  by  way 
of  attachment  than  to  exonerate  Sewell  from  responsibility.  It 

(I)  Vol.   1.  p.   i2;j. 
{2)  •_»  Shower,  280. 
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1ms  Itt'i'ii  s<ii(l  timt  h«'  mij^ht  luivt'  liccii  iippoiiitcd  to  tln' 
office  apiiii.st  liis  will,  lus  thiit  lie  iiii^ht  liiivc  Imm'Ii  ifruoraiit  (»t" 
liis  iippointincnt,  thou^'li,  it  ap])cmH  froiii  liis  attiilavit,  tliat 
thc  unitiiiir  <>f  Mi'-  Vouiii'  witli  liiiii  in  a  iicw  coiinnission  Ava.s 


a  iiiatter  of  accoiniiuxiatioii  to  hiiiisclt"  t»>  t'iialde  hiiii  t<»  \my  a 
visit  t<t  Kn^îlaiid.  If,  in  point  of  t'aet,  thc  connnission  liail 
Itccn  foiTCMl  upon  liini,  a^'ainst  liis  will,  or  witliout  liis  know- 
UmI^',  and  tliat  lie  liad  in  no  de^rci'  participatt-d  in  tlie  tVes 
and  cniolunionts  of  tlu'  office,  durin^  liis  aliscncc,  and  thèse 
filets  luul  l»een  niailc  ont  to  thc  satisfaction  of  thc  court,  we 
nii^ht  hâve  left  tlie  parties  ag^rieved  to  their  reniedy,  hy 
sfiecial  action  on  tlie  case.  But,  in  tlie  absence  of  any  sucli 
proof,  were  \ve  to  refuse  thèse  ajiplieations  for  relief,  we 
should  .'•eiiounee  that  ini(|Uestioiial>le  ri^ht  wliich  we  hâve 
over  ail  pei'sons  who  are  entrusted  witli  a  sliare  of  the  justice 
of  the  court,  ami  altdieate  the  trust  reptised  in  us  for  the 
securitv  of  tlie  suitors. 

HoWF.N',  .1.  :  If  tliere  he  one  thiii;;  more  important  tlian 
another,  in  the  administration  of  justice,  it  is  that  courts 
should,  at  ail  times,  liold  a  strict  ami  vi^nlant  ^u  ird  ovei-  the 
conduct  of  theii"  own  officers  ;  and  that  suitt)rs,  after  they 
hâve  olttained  jud^nieiit  in  the  courts  of  law,  to  wliich 
they  tire  compelled  to  resoit  for  justice,  should  meet  with  no 
ini])ediment  in  the  attainn.ent  of  tlu'ir  ri^lits,  and  more  jmrti- 
cularly  fi'om  tliose  jiersons  who,  under  the  autlioi'ity  and 
sanction  of  the  laws,  hâve  been  interposed  for  tlie  exécu- 
tion of  the  Kin^'s  wi'its  and  the  protection  and  beneh't  of  the 
subject.  The  courts  heie.  as  well  as  in  Kii;,daiid.  are  bound  to 
iKitice  judicially,  the  manner  of  appoiiitin^  the  several  otHeers 
of  justice,  and,  thou<;li  no  statut»'  re<fulatioiis  are  to  be  found 
in  our  books,  din-ctin^  the  mode  or  manner  in  wliich  sheriH's 
ail'  to  be  cliosen  and  appoint«'il,  yet,  we  hâve  oue  point 
established  lieyoïid  thc  possibility  of  contradiction,  and  wliich 
goes  far  to  décide  the  ])iesent  «[Uestion,  naniely,  that,  by  «air 
own  ordinaiice  of  I  785,  (  1  )  proeess  in  causes  exceedin^'  £10 
sterling,  issuin^'  from  the  ('«  urt  of  Kiiitf's  Heiicli  in  Canada,  is 
reipiired  "  to  lie  directed  to  and  executeil  liy  the  s/iftiff' ()\' 
the  district,  where  such   court  shall  hâve  jurisdi(  tioii,  and    in 
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hicli  the  Defeinlant  mav  be  or  dotli  l'eside.  etc.  "    It  is  cl 
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tlieicfore,  friHii  the  words  of  the  ordinaiice,  tlwit  thi'ie  eaiinot 


be  two  or  more  sheritis,  and  whether  the   luimber  of  pers( 
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in  the  commission  be  two  or  more,  they,  nevi'i 
templatioii  of  that  law  can  constitute  but  one  offiee,  the  office 
of  sherirt',  and,  acconliiif^ly,  the  letters  j  ateiit  do  "  constitute 
and    api.oiiit    William    Smith    Sewell,    uiid    Tlu  nias    Ainslie 

(I)  •_'.-)  «Juc.  111,  oli.  Il,  s  I. 
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Yoiuii;,  to  1h'  joiiitly  aiid   sevt'mlly  shci-irt',  "  iiiid  iint  slicriH'H 
of  tlic  district  of  Quclice. 

In  Kii^land,  tlu'  oftii'c  of  .slicrirt'  is  i-hitIv  found  to  lu-  a 
lucrative  oiic,  indccd,  it  is  so  far  froiii  liciii^  so  consitlcrcd, 
tliat  pcrsoiis  duly  noiiiinat«'d  oi-  prickcd  oH",  as  it  is 
tcriiH'd,  arc  sul»icct  to  lu-  aiiicrccd  £ô()(),  f(»r  rcfusinj;  to 
<|Uiilifv  and  takc  thc  oaths  of  office.  With  us,  liowcvcr,  tlic 
office  is  not  au  anuuai  oue,  cast  upon  tlie  iudividual  \>y  law, 
luit  is  liel<l  froin  tlie  Crown,  as  ail  otiiers,  diu'in^'  pleasure, 
and  is  an  office  of  einoluinent.  In  the  nature  of  tliin»^,  tliere- 
fore,  to  say  tliat  Sewell  was  appointed  witliout  liis  consent, 
is  to  Siiy  tliat  wliicli  tlie  facts  do  not  warrant,  on  tlie  con- 
ti'ary,  liis  own  affidavit  sliews  the  rea.son  wliy  lie  did  not 
take  tlie  oaths  of  office,  uauiely,  tliat  lie  liad  olitained  leave  of 
aliseiice,  froni  the  Kinj^j's  repi'esentative,  and  tliat  the  letters 
])atent  or  commission,  uow  undcr  considération,  i.ssut'd  at  liis 
own  re(|uest,  lie  liaviu<(  lieen  slu-riH'of  tins  district  fi'om  1.S22, 
uiitil  the  2<Sth  May,  I.S24,  wheu  Voun<;  was  associate<l  with 
liini,  "  and  constitute«l,  with  the  said  William  Smith  Sewell, 
to  l»e  jointly  and  severally  sheritt"  of  the  district  of  Quelicc, 
to  liold  the  said  offict',  (hu'injf  pleasure,  hihI  t/ir  tthstiitr  of 
the  sai<l  William  Smith  Sewell  froiii  the  said  province  of 
Lowei-  Canada.  "  Now  mai'k  what  follows  : — Thèse  two 
commi.ssioiis  are  rexoked  Ity  the  commission  in  (|Uesti(Hi,  of  the 
Kitli  Octolier,  l(S2(i,  wliicli  appoints  Sewell  and  Vouii»;,  to  lie 
jointly  and  severally  s/nriff',  not  as  in  the  fore^'oiii^  commis- 
sion of  May,  1.S24,  duriii^  the  ahseuce  of  Sew»'ll,  luit  "  duriiifjf 
jtleasure,  and  the  lesideiice  of  theiii  the  said  William  Smith 
Si'well  and  Thomas  Aiiislit;  Ycmiuj,'  within  the  disti-ict  of  (.^lU'- 
hec,  "  thus,  necessai-ly,  implyin^  the  reipiest  and  consent  of 
Sewell  to  tliis  arrangement,  and,  fi'om  the  csseiitial  ditfereiK'e 
iu  wordiii^  of  the  last  commission,  iiecessarily  im])lyin<f  also, 
(Ml  the  ])art  of  the  froverumeiit,  tliat  the  commission  was  so 
frame(I  for  the  lietter  .security  of  the  ])uhli(',  liy  renderinjr  tlien» 
jointly  and  severally  ri'sponsilile,  and  tliat  tli«'  leave  (»f  aliscnce 
to  lie  ^rantecl  as  sworii  to,  was  niily  f^iaiite<l  ii[)oii  siich  condi- 
tion; otlierwi.se,  no  necessity  for  the  revocation  of  the  former 
commission  existed.  No  srveranee,  therefore,  in  tlie  otKce  lias 
liecii  or  could  Ici^allv  li;i\('  liccii  cstalilislnMl,  and  altlnuiili 
the  return  may  hâve  heeii  made  iiy  N'ouii^  aloiit-,  and  jiid^^- 
iiieiit  may  liaNC  lieen  l'emli'red  a^^^ainst  hiiii  iioin  i  iiitfi m  to 
]iay  the  money,  yet,  in  the  oiie  case  and  in  tlie  other,  as  will 
as  in  the  direction  of  the  .st-veral  writs  i.ssuiii<j;  from  tlu'  court, 
it  is  the  office  and  not  the  person  tliat  is  ad<lressed  :  and  I 
CMUiiot  luit  holtl  that  the  return  of  a  writ  uddressed  to  the 
sliciitfof  (^>ueli('C'.  diiriiitf  the  existence  of  the  commission  to 
Si'well  and  Vouiiir,  iointiv  aiiil  .severallv,  siniied  hv   eitlier  of 
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tliciii,  as  slicriH',  woiild  liavc  Itccji  (M|Ually  valid  aiul  Miidiii^, 
a,s  Far  as  tlic  i'i<;lits  aiitl  iiitcictH  of  tlic  pulilic  wt-rt-  to  Ik- 
atft'ctcd,  howt'V'.T,  hucIi  rctunis  iiiijrht  oju'rati'  iiitcr  Ht',  in  tlio 
an-an^'cnicnt  of  tlu-ir  privatr  aiTDiiiit.s.  Tlif  antlioritics  wliicli 
liavc  licfii  citt'il  at  tlic  liar  cstaMish,  iiKvnitrnvt-rtilily,  tlu-ir 
joint  and  sevcnil  iial»ility,  l»ut  it  <ni^lit  iiot,  in  a  (|U«'Hti()n  of 
tliis  kind,  to  cscajM'  olistTvation  tliat  tlic  atfidavits  do  not 
lU'^ativ»'  citluT  of  tlu-  facts  tliat  Scwcll,  pn-vious  to  liis 
a))])ointni(>nt.  had  not  ffivcn  ^ood  and  sutticirnt  sccnrity  f(»r 
tlic  faitliful  discliai'ffi'  of  liis  oHicc,  or  tliat  lie  was  not  cntitlcd 
to  ont-  lialf  tlif  fci'H  and  cnKtlunirnts  of  tlic  otiit-c,  notwitli- 
star.din^'  liis  tt'ni))orarv  aliscnec.  Tlu-  i)i('S('nt  is  not,  strictiy 
spt-akin;,',  a  criininnl  proocctlinj;,  Init  one  wcll  known  in  tlic 
law  of  tliis  country,  liy  wliicli  ail  »/^'/>o.s/V(//'/rN  ilt's  h'wns  <h' 
jiisficc  arc  lialilf  to  \>v  cocrciMl  Iiy  tlic  iiii])i-isoniiicnt  of  tlicir 
pcrsons.  (  I  )  Froiii  thcse  t'onsi<lc)ations,  as  wcll  as  tliosc  wliicli 
liavc  liccn  nr<;c(I  in  sujuiort  of  tlic  rulc,  T  a)ii  of  ojtinion  tliat 
tlic  rulc  for  an  attacliniciit  in  tliis  case  iiiust  l>c  niailc  aliso- 
lutc,  as  wcll  a<,'ainst  Scwcll  as  a<;ainst  Youn^'.  rcscrviiifr  to 
tlic  former  ail  sucli  Icj^al  i-ccotn'sc,  as  lie  niay  lie  a<Ivised  to 
take  a},fainst  tlic  lattci-,  and  ail  otliers  in  respect  of  tlic  |iri'- 
niiscs. 

TaschkiikaI".  J.  :  After  wliat  lias  falU-n  troiii  tlic 
Icarncd  Jnd^'s,  and  tlic  antlioritics  tliey  liavc  citcd,  it  is 
alniost  useicss  for  me  to  add  aiiy  tliiii^  ujion  tliis  (|Uestii»n. 
Jn  tlic  coniniission  jrrantcd  to  liold  tlic  oHicc  of  shcriti',  tlic 
administration  nndcrstood  tliat  the  pulilic  sliould  liavc  its 
security,  tliat  tlie  lioiior  of  ^ovcrnnicnt  sliould  hc  rcspectcd, 
and  tliat  tlic  public  service  sliould  Itc  punctually  pcrforincd. 
Tlu'  commission  of  tlic  slicritf  is  ^rantc(|  to  two  ^cntlciucn, 
tocnaltle  tlicni  to  net  jointly  and  scverally.  Tlic  commis- 
sion f^ave  tliciii  tlic  powci'  to  act  tluis,  so  tliat  tlic  minis- 
tcrial  act  of  liotli  liccaiiic  tlic  act  of  cacli  of  tlieni,  and  tlic 
ministrial  act  of  cadi  of  tlieiii  liecame  tlic  act  of  liotli  and 
t.»f  cacli  of  tlicm.  riicy  mi<,dit  act  scverally,  so  tliat  tlic 
pulilic  service  shoulfl  not  suttcr  from  tlic  aliseiicc  or  sick- 
ness  of  one  of  tliem.  luit  tlic  icsponsaliility  of  lioth  rcmaincil 
tlic  same.  It  was  not  in  tlic  powcr  of  eitlicr  of  tluMii  to  screen 
liimself  froni  tliat  responsiliility,  l»y  any  niisfcasance,  or  non- 
fcasaiicc,  on  liis  part,  sucli  niisfeasaiice  or  iion-fcaHance  mi<,dit 
Hulijcct  liiiii  toa  penalty,  liut  could  not  si  ici  ter  liim;  for,  lie  could 
dci'ivc  no  iid\uiitai>e  froiii  liisown  fault.  AltlioULdi  tlii'V  mi<'lit 
makc,  as  hetwceii  thcm.selves,  any  arrangement  tlicy  tlioii^^lit 

(I)  Lii  coiitrainti' )i.ir  itiirps  {iciit  aussi  iivv  prciiiniici'-f,  ]>()\ii  ilcpiit  iu'ui'h- 
Hiiii'i,',  e'i)ii.sijj;iiiitii>iis  l'iiitcs  {iiir  oriloiiiiaiifc  ik' jiiNticc,  ou  ciitic  Ich  mains  ilt.' 
jii rsoiiHin /iiili/it/iiix,  ivl»  nuv  les  LÇi'elliera,  piucuri'Uis  et  liuissii-iH,  Oi'il.  tic 
l()(i7,  tit.  XXXIV,  art.  4  ;  L.  ('.  l)oniz,  rtrho  cdiitniiiiU;  iiiir  corjw. 
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propcv  r('H)M'ctinf;  t\w  «liscliur^i'  ni'  tlic  diiticH  oi'  tlu*  t»tH('»>,  or 
tlu-  partition  of  its  ciiioluiiH-iitH  ;  tlicy  lia<l  iio  powci-  t<>  imikt; 
iiiiy  prt'ju<l!('ial  to  tUv  puMic  sci-vicf,  (»r,  in  any  wiiy,  iliniinisli- 
in^  tlicir  Joint  ami  Ht-vcral  i't'.s|»onsil)ility  towai-ls  tlic  puMic. 
I  tlo.  tlitTcFor»',  consider  it  Itut  just  tliat  tlicy  \tv  licM  jointly 
ami  si'vcrally  rcHponsiliJt'  towards  tlic  puMic.  Tlu*  i-cspectiililc 
pci-son  wlio  is  tlu'  Hnl»j<;('t  ot"  tliis  iliscussion,  althoii^h  uouv 
(•an  iniput*'  to  liini  any  intention  ol"  dcprivin^  tlu*  puMic  of 
tlu'ii"  ri^lits,  cainiot,  l'or  ail  tliat,  »'(|uitalily  lay  any  daim  to 
H(;t  asiilt'  liis  icsponsiltility.  It  appears  Ity  tlic  docunu'iits 
Ix'Forc  ns,  tliat  it  was  nicrcly  for  liis  own  convcnicncc  tliat 
tlie  coniniission  ol"  an  indivisibU-  ottici'  was  ^ivt'ii  to  liini,  ami 
t()  anotluT,  in  tliis  nianncr.  It  lias  not  hccn  provcd  that  hu 
was  not  t<»  hav»'  any  sliaiv  in  tlio  fci-s  ;  nor  lias  it  Ix'cn  provcd 
tliat  it  was  aj^ainst  liis  consent  tliat  lie  was  joincd  witli  tlic 
otlicr  in  tlic  coniniission,  on  tlic  contrary,  cvcry  tliiii^  in  tlic 
pi-occcdin^s  licars  évidence  tliat  liis  own  intcrcst  alonc  was 
conteiiiplatcd,  and  tliat  tlic  coniniission  would  not  liave  hcen 
issued   in    tliis   way,   liad    it  not   l»cen  for  liis   own    jiersonal 
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security  froni  liis  co-slieriff,  and,  allowin;^  the  latter  to  act 
solely  ;  luit  tlie  ri^lit  of  tlic  pnlilic  fonnded  as  it  is  in  justice 
and  cipiity,  cannot  l»e  tlicrcliy  iinpairctl.  Howevcr  liard  tlic 
circunistanccs  of  the  jiarticular  case  niay  Ik',  lie  is  responsililc 
for  tlie  iiioney  wliicli  liis  partner  lias  liad  in  liis  liands,  evcn 
as  iiiucli  as  if  it  liad  hcen  in  liis  own,  and  tlicrc  rcniains  to 
liiiii  liis  l'ccoursc  apiinst  tliat  jtaitiier  only.  I  liad  doulits 
wlictlicr  tlic  ])artics  onjrlit  not  to  liave  i)rocecdcd  l>y  way  of 
action,  ratlicr  tlian  l>y  an  attaclinicnt,  secin^  tliat  tliis  last 
mode  of  procccdin^  lias  in  it  sonic  featurcs  of  a  criiiiiiial  onc  ; 
l>ut,  it  niiist  lie  taken  for  ^raiited  that  tliis  court  dependcd 
on  liini  as  well  as  on  the  othci',  for  the  exécution  of  its  proccss, 
and,  lie  havinir  disolu'ycd  the  court,  the  rcinedy  is  bv  the 
sumniary  proccss  of  attachiiicnt.  Possessinj;  that  [lowcr,  ami 
its  exercise  hecoiiiin^  neci'ssary  for  ren<K'rin^  justice  to  au 
iiidividual,  froiii  wlioin  the  use  of  liis  iiioney  is  uiijustly 
witlihclil,  wc  cannot  do  otherwisc  thaii  forant  an  attjichnicnt 
a^rainst  lioth  parties. 

Rule  absolute.  (1)  (^tiKirCs  Hep.,  p.  2ÎKSJ 
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STATUTES.    DfTERPRETATION. 

CoïKT  (>K  KiNc's  Hnscii,  (^iu'l»i'c,  2()tli  .lune,  I.S2M. 
CiiAssKiu,  a^iiiiiKt  Hamki- 

//(/(/;  Tliat.  an  art  «Ictlart'd  hy  (lie  Ir^iKlaliin-,  ^'«'inTall.v,  tu  lu- 
tfinpnrary,  lia»  m»  iimn'  tliaii  a  trmpurary  ('(rect.  Yfl,  a  tciiijMirary  art 
niay  rciMMii  a  pi-rniaiit'iit  statut)*,  iC  llit-  iiitfiitiini  of  tl<i>  li'vsixiatiirc  tn 
edect.  muli  a  r«'|>»'al  bc  iiianift'Nt.  lli 
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Tliis  wius  un  iiction  Fur  a  trt'spass  tu-  mir  </»■  fait.  'l'Iic 
(Icclaratioi)  statt'»!,  tliat  tlir  I)t't'fii<laiit  t'iitcrcd  into  th»' 
Flaiiitirt"s  liotist',  ainl  st-i/.t'd  ami  h«»Ic|  ccrtaiti  artirirs  of 
iiiovraMc  |ifopcrty  lifloii^nii^  tu  tli»'  IMaiiitiH*.  witliout  aiiy 
lawl'ul  aiitliority  :  ami,  tlicrcfui»',  ln' j)ray<'<l  cuiiiiM-iiHatinii  in 
(lainages,  'l'in'  l)ct'«-n<lant,  Ity  a  j^'iviiiptory  cxcrption, jnKtiHcd 
tlu'  cntry,  .scizurc  ami  .sale  of  tlic  propcity  in  «pirstion,  lunirr 
tlu'  authority  of  a  jiKlgincnt,  a\vai'<li'i|  liy  a  niilitia  court 
martial,  a^ainst  tlu-  l'Iaintitl',  for  a  tin»'  of  tcn  shillings, 
inctn-i-rd  tnidcc  ami  liy  \  iitnr  of  tlir  ])f(t\  i.sions  of  tlif  onli- 
nancM's  of  tli»'  -iTth  (Jn..  111,  cli.  II.  and  2!ltli  (Jco.  111,  cli.  iv, 
for  a  lu-cacli  of  duty.  To  tliis  justiHcation  tlu-  l'Iaintitt" 
dcnmri-t'd. 

In  tlu-  ycar  I7<S7,  a  pn  nianciit  inilitia  law  was  passfd  (27 
(J»'o.  111,  cil.  Il),  intitidcd,  "lin  oïdiiiancc  foc  I  cttci-  rcgttlatini; 
"  tlic  niilitia  of  tliis  province,  and  rcndciin;;  it  <tf  nioi-c  ^encrai 
"  iitility,  towards  tlic  picscrvaiion  mikI  .stcufity  tlicfcol."  In 
178!),  anotliff  ordinancc  (2M(ico.  III,  cli.  iv),  likcwi.sc  a  pci- 
niaiicnt  law  passcd,  aiiicndin^  tlic  formel-,  'l'iic  statut»'  .'i4tli 
(Jco.  NI,  cil.  IV,  intitulcd,  "An  act  to  pi'ovidc  for  tlic  ^icatcr 
"  .sccnritv  nf  tliis  «  n)\  incc,  l»v  tlic  licttcr  rcuiilation  of  tlic 
"  niilitia  thcrcof,  and  for  rcpcaliiij;  certain  acts  or  ordinanccs 
"  rclatin^f  to  tlic  sanic."  rcpcalcd  tlic  altovc  niciitioncd  ordi- 
nanccs, liut  cnactcd,  "tluit  tliis  act  sliould  lie  and  continue  in 
"  f(»rce,  froni  tlic  passinj^r  tlicrcof.  initil  tlicfiistday  of.Iidy.in 
"  the  ycar  of  Onr  Lord  17!)(),  and  m»  lon^rer."  Hy  tlic  statntc, 
î{()tli  (îeo.  III.  cil.  XI.  tlie  last  nicntioned  teiiij)orarv  act  was 
ainemled,  and  contiiiiied  to  tlic  tirst  day  of  .luly,  l.S()2.  'l'Iie 
next  statiite,  iipon  tliis  snlject,  was  tlic  4:{i(l  Cîeo.  III,  cli.  1, 
containini;  varions  provisions  in  relation  t»)  tlie  inilitin,  and 
rcpeals  tlie  aliove  nicntioned  two  tenipoiaiy  statntcs;  its 
Itiration  was  liniited  to  tlie  first  ilay  of  .)tdy,  1807.  Tlic  ôMrd 
■icction  rtîpcals  tlie  or<linances  aliove  nicntioned,  enactin^, 
"  tliat.  froiii  and  after  tlie  pa.ssin»;  of  tliis  a(t,  an  ordinancc 
l>as.sci.l  in  tlic  27tli  ycar  of  His  Majesty  s  rci^ii,  intitulcd,  etc.  ; 

(I  )   \'.  ait.  !>  et   17  ilcM  .'^.  H.  <i.  ft  la  >«.  7,  S  4S,  du  ili.  l  (Us  St.  icv.tlu  (an. 
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hIho,  iiiluthiT  iinliiiaiict'  {lussftl  in  tlii>  '2!>tli  ycur  ut'  (lis 
Miiji'sty  s  i'fi;;n,  iiititulcil,  etc.  ;  ami  aisu  un  a«'t.  ni"  tln'  If^is- 
latnif  ut"  tln' jauvinci',  j>ass«M|  in  tin- ."Util  ycar  ut'  His  Majfsty  f* 
ici^ni,  intitiilt'il,  etc.;  (vi/..,  tlir  .'Util  (Ifu.  III,  di.  i\  ),  an<l. 
alsi>,  anutlit'i'  iict  pasHiMJ  in  tl»»'  'M\t\\  yviir  ot"  His  Majcsty's 
rt'i^n,  intitiilfd,  l'tc.  :  (vi/.,  tlif  Hlitli  (îcn.  NI.  cli.  l\  ),  sliuiiM 
Im-  an<l  wcrc  t!'"!»  Iiy  i('|M'alf(|.  "  In  tin*  last  «•Itiiisr  ut"  tliis 
statut»',  it  is  rnactftl,  '  tliat  tliis  act  slmll  Ih'  an<l  cuntinu*'  in 
"  t'urcf,  t'ruiM  tlic  passinjf  tlicn-ut',  nntil  tlic  fii-st  <lav  ut'  .lulv, 
■'  wliicli  will  Ik'  in  tlit-  ycai"  ut'  (  >m'  Lur  I  I.SOT,  and  nu  lunj,(»'r.  " 
Tliis  last  in<-iition<M|  rtatiitt'  liavin^'  j'XpinMJ  was  rt'vivt'd  Ity 
tlif  4.Stli  (îi'i>.  III.  cil.  III,  t'runi  tlif  passin^'  uf  tlic  act,  un  tlic 
Util  ut'  Ajuil,  IMOS,  and  cuntinncd  until  tlic  l.si  ?  .Iii'y,  INIO, 
and,  t'runi  tlicncc,  tu  tlic  tlu'ii  ncxt  scssiun  ut'  l'arl.anicnt.  (  )ii 
thc  2Ist  Mairh.  i.SlI.  hy  tlic  act  ut'  tlic  ôist  Cco.  III,  eh.  ix, 
it  was  fui'tlicr  cuntinucil  till  tlic  Ist  ut'  \'  .  cli,  l'WW,  tlf  ..ce, 
l>y  tlic  statutc.  ;')2iid  (îcu.  III.cli.  I.  uiitil  tii.  ist  «)♦'  .\v\,,  I.SI+, 
Ha\in .  a^ain  cxpiivd,  it  was  rcvivcd  l»y  tlic  ^,  tut»',  ô/)th 
(îcu.  lu.  cil.  I.  Iruiii  tlic  ])assi  it;  ut'  tlic  act,  <>»•  ;l»<  .Stli  Mardi, 
i!S|.'),  and  cuntinncd  until  tlic  Ist  ut'  May,  icSlli,  and.  liavin^ 
a<;ain  cxpircd.  it  was  ruvivcd  l»y  tlic  statutc,  57ui  (îcu.  III, 
cil.  \\XII.  froiii  tlic  passin^f  ut'  tliat  act, un  tlic  •2'Jiid  Mardi.  I.Sl  7, 
ami  cuiit.nncd  until  tlic  Ist  ut'  .May.  I.Sl!),  \\  Inn  it  was  t'nrtlicr 
cuntiinicd  l>y  tlic  ôKtli  (  Jeu.  III,  di.  il.  until  tin-  I.st  uf  May, 
I.S2I.  tlicncc".  I.y  thc  statut»'.  Ist  (Jeu.  IV.  di.  IV,  initil  tli»-  Ist 
(»r  May.  Im2:{,  tlu-iu-c,  liy  tli»- statutc,  ;{i-d  (J»'u.  I\'.  »-li.  xxviii, 
until  tlic  Ist  uf  May,  liS2.'),  thciica",  l»,v  tlic  statut»-,  ôtli  (  J»'u. 
I\',  di.  XXI.  until  Ist  May.  I.S27.  and  nu  luiip'r. 

SiiWKLi,.  Cil.  .F.:  'riiis  cause  lias  Itecii  lieard  U|>un  tlic 
))lcadint;s,  and  tli»'  (|Uestiun  sulniiitt»'d  tu  us  is  wlietlier  tlic 
justificitiuii  11»'  a  sutiici»'nt  liai-  tu  tli»-  action,  it'  tlic  iiiattcrH 
uf  fa»-t  stat»'d  in  tlic  |)l»'a  lie  tru»-  '  ami  tliis  turiis  eiitirely 
upuii  tli»'  en(|uiry  wln-tlicr  tlie  niilitia  urilinaiic»'s  jia.ssed  in 
tlic  27tli  and  2!>tli  (Jeu.  III,  lie  ur  nut  in  force. 

Tlicsc  urdiiiaïKM's  were  p.is.sed  Ity  tlie  ;juv»'ni.)i'  and  K'^ds- 
lative  cuuiumI.  umler  tlie  (^ileliec  act.  Iiefur»'  tlie  cstalilisliim'lit 
uf  tlie  IHt'Sent  cunstitutiuii.  IIkI  Wele  |ieiniailellt  a»'ts.  lîut,  liy 
tlic  l'ruvincial  .Statut»',  .'>4tli  (!e<..  III,  di.  i\.  tliey  wcrc 
repealcd,  in  tlii-sc  wurd>  :  '  Aiid,  lie  it  furtlier  enacted.  tliat, 
'  fi'uiii  and  after  tlie  passiii;,'  af  tliis  act,  an  unlinaïK-e  uf  thc 
■'  latc  ))rovincc  uf  (^u«'l»ec,  passcd  in  thc  27th  year  Mis 
"  Mai»'sty's  rei;.;ii,  intituh'd.  »'tc..  and,  alsu,  jin  urdinanc»'  passed 
"  in  thc  2!>tli  year  »)f  His  Maj»'sty"s  r»'i^fn,  intitulcd,  etc.,  shall 
■  hc.  and  tli»*y  arc  IhtcIiv  re|)»'alcd.  "  Thi'  l'ru\  incial  Statut»', 
:{4  (Jeu.  III,  di.  IV,  was  nui,  liuwcv»'!',  a  [»»'riiiaiient  .ict  :  it 
was  a  t»'ni])»)raiy  act,  in  cunsc<|U»'iu'c  uf  thc  :ir)tli  sectiun, 
wliicli  i.s  in  thcse  wunls:  "An<l,  \tv  it  fuither  cnactc»!,  liy   thc 
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"  autluu'ity  iiforesaid,  that  this  net  shall  bo  an<l  continue  in 
"  force,  froni  the  passint^  thcrcot",  until  the  Ist  day  of  July, 
"  whicli  will  be  in  the  yeai"  of  Our  Ltml  179(5,  and  no  longer." 
\nd,  froni  hence,  lias  arisen  the  don'  t  whether  the  ordinanccs 
i-epealed  l»y  tins  .statute  were  repealed  pennanently,  or 
teniporarily.  I  admit  the  principle  that  a  teniporary  act  nuiy 
repeal  a  permanent  statute;  but,  to  efiect  such  a  repeal,  the 
intention  of  the  législature  to  do  so,  should,  in  n»y  opinion,  be 
manifest,  for,  prima  facie,  an  act  which  is  declared  by  the 
législature  (jcneralli/,  to  be  temporary,  ought  to  hâve  noother 
than  a  temporary  effeet.  "If,"  says  Mr.  justice  Bayley,  speak- 
ing  of  the  usual  clause  of  continuance,  in  temporary  acts,  in 
the  cjise  of  The  KiiKj  vs.  Royers,  (1)  "this  act  mean  the  whole 
"  of  the  act,  then  there  is  an  end  of  the  (jue.stion.  Avd,  I 
"  con-sider  it  an  relatiii;/  to  the  ivhole  act  ;  and,  after  the  tinie 
"  limited  by  the  act,  for  it  to  hâve  efFect,  T  consider  the 
"  (juestion  the  aame  as  if  that  act  were  no  longer  to  l)e  found 
"  in  the  statute  book."  If  the  prirent  ca.se  liad  stood  upon 
this  ground,  I  should  bave  thought  it  to  be  a  ca,se  in  which 
the  intention  of  the  législature  to  repeal  permanently,  was 
))articularly  re(piired  to  be  manifest  upon  the  face  of  the 
stîitute  ;  the  consecpience  of  a  permanent  repeal  of  the  ordi- 
iiances  would  bave  been  to  leave  the  province,  its  government 
and  its  inhabitants,  without  the  protection  of  a  niilitia  and, 
so  far,  in  a  defenceless  state,  in  the  immédiate  vicinity  of  a 
foreign  dominion  :  and,  to  présume  such  an  intention  in  the 
législature,  by  mère  construction,  is  that  which  in  m}  opinion, 
could  not  be  doue.  But,  the-  ca.se  stands  upon  better  ground, 
namely,  the  con.struction  of  the  législature  itself,  as  to  the 
ettect  of  the  84th  of  Geo.  the  III,  ch.  iv,  upon  the  ordinances 
which  is  expressed  in  the  subsecpient  statiite  of  the  43rd  Geo. 
in,  ch.  I,  .sec.  5.'i.  To  explain  ti\is,  I  nuist  observe  that  the 
:Uth  (îeo.  HT,  ch.  IV,  was  continued  by  the  8()th  Geo.  III, 
ch.  I,  section  58,  to  the  first  of  July,  LS02,  and,  from  thence, 
to  tlie  end  of  the  then  next  .session  of  the  provincial  parlia- 
niènt:  both  the.se  statutes,  however,  were  repealed  by  the 
5-Srd  section  of  the  43i"d  Cîeo.  III,  and  to  pre\ent  the  opération 
of  tilt»  ordinances  of  the  27tli  and  2f)th  of  (ileo.  III,  which  in 
conse(pieiu'e  of  this  repeal  of  the  statutes,  woidd  haverevived, 
if  tbeir  repeal  was  temporai-y.  They  (the  ordinances),  by  the 
sanie  53rd  section,  ircre  <i</<nn  repenli-d,  duriiig  the  continuance 
of  tlie  4.'}rd  (  Jeo.  III  :  and,  tliis  clearly  shews  that  the  previous 
statutes,  and  the  suspension  of  the  ordinances  which  they 
contained,  were  considered  by  the  législature  to  be  co-i  (pud 
in  their  duration,  and,  consecjuently,  that  the  original   inten- 
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tion of  the  h.gisliiture  wiih  to  offoct  a  tenipomry  i-cpciil  of  tho 
onlinanees,  and  no  nioro.  Hail  it  lieen  othcrwise,  and  tlieir 
original  intontion  liad  heon  to  eft'ect  a  permanent  repeal, 
there  would  liave  been  no  neiîessity  for  a  second  repeal. 

It  will  be  athnitted  tluit  the  legi.stature  is  the  best  inter- 
préter of  its  own  intentions  and  of  its  own  aets  ;  and,  as  no 
altération  lias  bet>n  niade,  in  any  statute  subséquent  to  the 
43rd  Goo.  III,  which  bears  upon  the  (jue.stion  now  before  us, 
and  the  original  repeal  of  the  ordinance  was  teniporary  and 
not  permanent,  we  are  of  o))inion  that,  upon  the  e.\piration 
of  the  last  statute,  .5th  (ieo.  IV,  eh.  X.\l,  on  the  21st  of  May, 
1(S27,  the  ordinances  revived,  and  hâve  since  continued  to  be, 
and  still  are  in  force. 

Kerk,  J.  :  Since  tins  question  camo  finst  to  be  mooted, 
I  never  entertained  the  least  d«)ubt  upon  the  subject.  It  is 
entirely  a  question  of  construction,  that  is,  wliethei-  the  pi'o- 
bationary  statute,  34th  (Jeo.  III,  ch.  iv,  and  the  subsetjuent 
expérimental  acts  did,  or  di<l  Mot,  operate  a  jH-rmanent  repeal 
of  the  provincial  militia  ordinances  {  Tlu'  very  preand)le  of 
the  34th  of  the  late  King,  shews  the  anxiety  of  the  législature* 
to  provide  for  the  protection  and  security  of  the  province; 
and  that  it  considered  a  well  organized  militia  as  the  best 
means  towards  thèse  objects.  The  words,  in  tiie  preand)le, 
are,  "Wlœreiin  a  reupccttthle  niditùi,  estdblis/icd  iiiider  propn' 
re(pihd\onn,  (.s  esmnt'ud  to  t/m  protection  and  dcfenve  of  thi» 
province."  The  .same  wonls  are  to  be  fcumd  in  the  next,  and 
I  believe  in  every  succeeding  iemporary  act  relating  to  the 
militia;  and,  are  we,  in  the  absence  of  any  express  enactment, 
to  présume  that  the  législature  intended,  by  the  clause  of 
repeal,  in  thi'se  tcmporary  statutes,  to  witlidraw  from  the 
province  that  protection  and  .security  which  a  militia  is 
calculated  to  afford  ?  There  is  not  only  an  absence  of  a  plain 
and  clear  declaratio.i  of  the  intention  of  the  législature  that 
thèse  ordinances  should  be  for  ever  repealed  ;  but  a  presiunp- 
tion  of  the  .strongost  kind,  derived  from  tlie  words  of  the 
temporary  acts  to  the  coinitrary.  There  is  another  circum- 
stance  wliidi  has  verv  trreat  weiMit  on  mv  mind,  deiiveil 
from  the  civil  law  of  tlie  country.  Hère,  the  militia  aie,  in 
some  respects,  ministers  of  ju.stice,  adding  strength  to  the 
civil  arm,  as  well  as  a  military  foi'ce  foi-  its  <U'fenct'  :  and,  can 
we  presrme  that  the  législature  should  be  so  wanting  to  the 
intere.st  of  their  fellow-citizens,  as  to  meditate  the  depriving 
the  civil  magistrates  of  their  support.  The  authority  ol"  'l'/if 
Kiii;/  vs.  Roi/ars,  is  to  my  uiinil  conclusive,  and  I  am  of 
opinion  that  judgment  should  ne  entered  for  the    Défendant. 

BoWKN,  J.  :  I  also  heaitily  concur  in  the  resuit  of  the 
opinion  just  delivered  by  tlu  leai'ued  judges  who  havc  precc- 
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(Icil  iiu',  îiltliou^li,  wlieii  tlu'  rcvivjil  oi-  non-i'oviviil  ol'  tlic  ini- 
litia  onliniiiK'i's  first  caim^  uiidcr  foiisidcmtion,  in  jinotlier 
place  wlu'iv  I  luivi'  tli(.'  lioiior  to  liold  a  seat,  the  opinion  wliich 
I  thcn  ontertainod  was  difi'cn'nt.  Tins,  howeviT,  linKH'filtMl 
tVoiu  HiV  liaviiiii;  ovcilookiMl  tln'  second  iviK'al  of  tlicsc  ordi- 
nanct's  containcd  in  tlu'  HHnl  section  of  tliestatute,  48  (jleo.  III, 
<'li.  I,  and,  liavin^  considered  the  (piestion  solely  u])on  the 
words  of  repeal,  as  contained  in  the  first  statute,  48  (Jeo.  111, 
ch.  IV.  The  latt«'r  is  intitnled  "  An  Act  to  pi-ovide  for  the 
"  givatei-  security  of  tliis  province,  hy  the  hetter  re^nilation  of 
"  the  niilitia  thei-eof,  an<l  foi'  re|>ealinif  certain  acts  oi-  ordi- 
"  nances  relatin<r  to  the  saine."  The  ]»reanilile  recites  that  "a 
"  respectai >le  niilitia,  nnder  proper  régulations,  is  essential  to 
"  the  jirotection  and  defence  of  tins  jirovince,  and  the  laws  now 
"  in  force  are  inade(|uate  to  the  j)nrposes  inteiided."  The  .Sl.st 
section,  theii,  enacts  that,  "  fiom  and  after  the  passinj;  of  tins 
"  act  (Mardi,  17!>8),  an  ordinance  of  the  late  [irovince  of  Que- 
"  l>ec,  |)a,ssed  in  the -7tli  year  of  His  Majesty's  rei^n,  intitnled 
"  An  oïdinance,  etc.,  and,  also,  an  onlinance  ])assed  in  the 
"  2!)th  year  of  His  Majesty's  rei<rn,  intitnled  "An  act  or  ordi- 
"  nance,  etc.,  shall  lie  and  they  are  herehy  l'epealed."  And,  l»y 
the  ;{ôth  .section,  it  is  enacted  "  that  tins  act  shall  l»e  aîid  con- 
"  tinue  in  force,  froin  the  passin<;  thereof,  until  the  Istof  July, 
"  17!)(),  and  no  longer  :  provided  r.hvays,  that,  if',  at  the  tiine 
"  aliove  Hxed  for  the  expiration  of  this  act,  the  pi'ovince  shall 
"  lie  in  a  state  of  war,  invasion  or  insurrection,  the  said  aet 
•'  shall  continue  and  Ik'  in  force,  until  the  end  of  such  war, 
"  invasion  or  insurrection."  What  niay  hâve  lieen  the  inten- 
tion of  the  législature,  in  any  case,  can  only  he  collected  froni 
the  lan<fuaj.(e  used  hy  it.  in  its  enactnients,  and,  in  every  such 
case,  it  lieconies  a  (|uestion  of  construction,  as  to  what  the 
let^islature  really  intended.  It  is  a  dear  rule  that,  l»y  the  re- 
peal of  a  i-epealin^  statute,  the  original  statute  is  revived,  foi-, 
iiy  so  dointf,  the  le^ifislature  déclares  that  the  repeal  shall  no 
hniger  exist  :  and  it  is  the  saine  thing,  if  the  rejiealeti  law  itself 
provide  that  the  rej>eal  shall  lie  only  temporary.  But  it  is  not 
true,  as  lias  heen  asserted.  that  a  perpétuai  law  cannot,  in  any 
instance,  lie  iv])ealed  by  a  temporary  one  :  for,  it  is  an  undinih- 
ted  principle,  in  law,  that  a  statute,  th(ai{.jh  teni])orary,  in 
snnie  of  its  pidvisions,  niay  hâve  a  jiernianent  opération  in 
otlii^r  resjiects.  'i'his  jiointcame  under  discussion,  in  the  CNnirt 
of  Kinjf's  Beneh,  in  Kngland,  in  l<S()8,  (I)  when  the  (juestion 
was  whether  the  statute,  2(ith  (Jeo.  III,  ch.  ("Vlll.sec.  "27,which 
repealed  the  IDth  (îeo.  II, ch.  XXXV,  liavinj;  itself  ex])ii('d,at  the 
end  of  the  .session  of   pjirliainent,  after  June,  17115,  the  l!)th 

(I)  ;{  KiisCs  H.,  >_>(M»,    iVornii  vk.  Win<f/i. 
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(ïvo.  Il,  (lid  not  revivf.  and  lord  EUcnhorontfli,  in  delivi'ring 
the  opinion  of  tiu*  cotirt,  said  "  that  would  not  necessai'ily 
"  foUow,  for  a  law  tliou^li  tetnporar^',  in  Honie  of  its  provisions, 
"  niay  hâve  a  peiMuanent  ofteration,  in  other  respects.  Tlie 
"  statute,  2()th  (Jeo.  III,  ch.  rviii,  professes  to  repeal  tlie  l!>th 
"  (jleo.  II,  altsolutely,  tlion^h  its  own  provisions,  which  it  sulw- 
"  titnted  in  the  place  of  it,  wce  to  V)e  only  teinporary." 

Witli  a  view  to  tlie  construction  for  which  I  fonnerly  con- 
tcnded,  it  niay  not  l»e  alto^^etlier  uiiprofitable  to  compare  the 
words  of  repeal,  as  conUiined  in  the  2()th  (Jeo.  III,  ch.  ("Vlll, 
with  the  words  of  repeal  in  our  Provincial  Statute,  to  which  I 
hâve  already  referred,  "And,  l»e  it  further  enacted,  by  the  au- 
"  thority  aforesaid,  that  this  act  shall  commence  and  take 
"  place  on  Monday,  the  24th  ot^  June,  I7i)5,  and,  frou!  thence, 
"  to  the  end  of  the  then  next  session  of  parliament,  an<l  that, 
"  froin  and  aftei'  the  said  24th  of  July,  17!S(),  the  .said  recited 
"  acts  of  the  l})th,  2:ird,  24th,  31st  and  82rd,  Geo.  II,  and  of  the 
"  ()th  ami  21st  years  of  the  reign  of  His  présent  Majesty,  .•*/<• '/i 
"  h(^,  iiiid  is,  nuti  lire  hereby  repeided."  Words  of  repeal,  which, 
according  to  my  construction  of  them,  are  in  no  wise  more 
ahsolute  than  those  contained  in  the  Provincial  Statute,  34th 
(Jeo.  m,  ch.  IV.  The  use  of  the  words  "this  act,"  in  the  fore- 
going  clause,  atfords  an  answer  tonnich  of  the  argument  foun- 
«led  upon  the  ca.se  of  the  Kin<f  vs.  Roj/ers,  which  lias  heeii 
relied  on  as  ilecisive  of  the  question  under  tumsideration.  That 
(Vise,  so  far,  in  my  opinion,  froni  overtui'ning  the  principle  for 
which  I  contended,  goes  directly  to  strengthen  and  continu  it. 
lord  EUetihoroiufh  there  said  :"It  is  n  quantum  of  eonstra<i ion 
on  every  act  professing  to  re{)eal  or  interfère  with  the  provi- 
sions of  a  former  law,  whether  it  opérâtes  as  a  total  or  a 
pai'tial  and  temporary  repeal.  Hère,  the  (piestion  is  whether 
the  provisions  of  the  .statute,  42  (Jeo.  III,  which  was  orlj/i- 
vdUji  perpétuai,  l»e  entirely  repealed  by  the  4()tli  of  the  King, 
or  only  repealed  for  a  limiiftt  tiiiie.  The  last  act  recites,  indeed, 
that  certain  provisions  of  the  former  act  sliould  be  repealed  ; 
but  this  Word  is  not  to  be  ':aken  in  an  absolute,  if  it  appear 
upon  the  whole  act  to  V»e  used  in  a  limited  sensé  only."  I  trust 
enough  has  l)een  shewn,  were  it  any  longer  an  open  (piestion 
of  c  mstruction,  or  were  it  necessary  tojustify  the  opinion 
fonnerly  entertained  by  me  of  the  subject.  that  the  repeal  in 
the  statute  of  17î)8  (34th  Geo.  III),  was  then  contemplated  as 
an  absolute  repeal.  But,  the  same  législature  having  subse- 
«|Uently,  in  1H()3,  (and  it  is  upon  this  ground  alone  that  I  yield 
my  former  opinion  to  which  I  must  still  hâve  adhered.  what- 
ever  might  hâve  bi'eii  the  C')iise(|Uences),  takeii  from  me  the 
light  to  en(]uire  at  présent,  wliat  might  bave  beeii  its  true 
intention  in  17î)3,  by  again  repealing  the  or<linances  in  ques- 
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tiou  ;  this  législative  interprétation  of  the  clause  ot'  repeal,  in 
the  statute  ot"  1 7!)3,  niust,  therefore,  hâve  the  effoct  to  preclude 
ni«^  froMi  puttinjif  any  other,  or  diffei'ent  interprétation  upon 
the  like  words  of  repeal  contained  in  the  statute  of  1803, 
which,  after  being  continued  hy  various  statutes,  was  suffered 
to  expire  on  the  Ist  day  of  May,  1(S27.  The  supposed  trespass 
for  which  the  Plaintiti'seeks  to  recover  (hunages  froni  the  De- 
fendant,  in  the  pi'esent  inytance,  being  acts  <lone  in  pursuance 
of  the  revived  ordinances,  I  ani  of  opinion,  with  the  other  jud- 
ges,  that,  if  proved,  they  do,  in  law,  aniount  to  a  justification 
of  the  J)efen<lant. 

Tascheheau,  J.  :  This  case  falls  within  the  principle 
of  the  cases  cited  by  the  Défendant.  It  is  évident  that  there 
was  no  intention  in  the  législature  to  repeal  pennanently  the 
niilitia  ordinances,  and  that  the  words  and  g(K)d  sensé  of  the 
sevei'al  statutes  referred  to  recjuire  that  construction.  There- 
fore, judgnient  imist  be  foi*  the  Défendant.  {Stiuwt's  Kep., 
p.  310.) 
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CRIHINAL  L&W.-L0TTER7. 

Court  of  Kfn(j's  Bench,  Québec,  29th  July,  1.S2.S. 
IsAAC  RorssE,  ex  parte. 

Jliid  :  That  the  Htatnto,14th  (Jon.  ITT,  cli.  i.xxxm,  lias  intrndured  intn 
tlii.s  |>r()viiue  that  iMirtion  of  the  criininal  hiw  of  l'iiftland  only,  wliicli 
vas  of  univerHal  application  there,  and  iiot  siicli  partH  as  \vere  inerely 
inuuici})al  and  of  local  iniportanc*. 

liy  that  statnto,  the  9tli  (ieo.  I,  eh.  xix,  and  (itli  (Joo.  IT,  ch.  xxxv, 
which  impo.se  certain  iKMialties,  on  j)erson8  sellin^  tickets  in  a  foreii;n 
lotti'ry,  hâve  been  niade  to  forni  a  part  of  the  oriniinal  law  of  Lfjwer 
Canada,  il) 

A  writ  of  hahcds  cnrjnts  was  issued,  directed  to  the  keeper 
of  the  coninion  gaol  of  this  district,  to  produce  the  liody  of 
Isaac  Rousse,  and,  by  the  return,  it  appeared  that  this  inclivi- 
dual  was  inipri.soned,  un<ler  a  comniitinent,  upon  a  conviction 
before  two  ju.stices,  for  selling  tickets,  in  and  belonging  to  a 
foreign  lottery. 

Sevvell,  Ch.  J.  :  The  point  subniitted  is  distinct  and  single. 
If  the  statutes,  î)th  Geo.  I,  ch.  XIX,  and  (ith  Geo.  II,  ch.  xxxv, 
forni  a  part  of  the  criniinal  law  of  this  province,  there  has 
been  no  assuniption  of  jurisdiction,  on  the  part  of  the  niagis- 
trates  by  whoni  the  prisoner  has  been  convicted  of  selling  tick- 
ets, '  in  and  lielonging  to  a  foreign  lottery,"  and,  conset{uen- 
tly,  the  prisoner  niust  be  reinanded  ;    for  the   (question   whe- 

(I)   V.  art.  '2911  ^  2923  inclus.  S.  R,  Q.,  et  le  ch.  eux  des  St.  rev.  du  C. 
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thor  tlie  conviction  was  refjiilar,  oh  to  tlic  course  of  pi-ocee- 
(liii^s  luitl  in  obtaininif  it,  niust  be  Mcttled  l»y  certiorari. 

By  the  14th  Geo.  III,  ch.  r.xxxiii,  (1)  tho  criminal  law  of 
England  is  declared  to  l»e  the  law  of  tliin  province,  "  as  well  in 
tlie  description  and  ([uality  of  tlïe  otience,  as  in  tlie  mode  of 
prosecution  and  trial."  A  j^rreat  portion  of  that  law  is  of  uni- 
versal  application,  and  that  portion  is  in  force  in  tins  pro- 
vince ;  but,  other  portions  are  nierely  umnicipal  and  of  local 
importance  oïdy,  and  thèse  are  not  in  force.  The  Une  between 
them,  in  the  absence  of  positive  enactments,  nuist  be  drawn 
by  the  le^al  discrétion  of  the  jud^es,  as  cases  arise  and  call 
for  décision,  and  "  the  iniiuiry,"  says  Sii-  William  (iront,  in 
the  case  of  The  Attorneij  General  vs.  Sfetnirf,  at  the  i-olls, 
"  will  depen<l  upon  this  considération,  whether  it  be  a  law  of 
local  policy  adapted  solely  to  the  country  in  which  it  was 
made,  or  a  gênerai  régulation  ecjually  applical)le,  in  any  coun- 
tiy  in  which  the  law  of  England  obtains.  (2)  Now,  gaming, 
from  its  tendency  to  corrupt  the  morals  of  the  people,  is  con- 
si<lered,  by  the  law  of  England,  to  be  an  oftence.  "  'l'aken  in 
any  light,"  .says  Sir  [Villi(tiii  HlackMitne,  "  it  is  an  ottence  of 
the  most  alarming  natui'e,"  (3)  and  ail  lotteries,  as  a  .species  of 
gaming,  are  declared  by  the  lOth  and  Uth  Will.  III,  ch.  XVll, 
to  be  public  nuisances.  The  statutes,  the re fore,  which  hâve 
been  passed,  prohibiting  the  establishment  of  offices  for  the 
sale  of  tickets  and  chances  in  foreign  lotteries,  ar.  '.  the  sale  of 
such  tickets  and  chances,  I  cannot  but  consider  as  genei'al  re. 
gulations,  in  furtherance  of  the  laws  against  gaming,  and  a.s 
ap[)licat)le,  in  this  province,  to  the  state  and  condition  of  the 
inhabitants,  as  in  England.  The  statute,  (Jth  Geo.  II,  ch.  xxxv, 
nftei-  stating  that  the  statute,  i)th  (}eo.  I,ch.  XIX,  bas  been  foinid 
inadéquate,  enacts,  "  That,  if  any  person  shall  ,sell  any  ticket  in 

(I)  Lu  sec.  Il  (lu  oh.  i.xxxm  de»  Statuts  inipi''riaux  de  1774, 14  («uo.  III,  inti- 
tult'  "  Arti-  (/ni  ri'ti/f  j)fiiJ<  sol iil (■))}>■  Ht  /f  ijoiiriTiii  mfii/  île  In  /irnriiiri'  ili-  (^iii'hir, 
ilniis  rAini'riijiii-  xi/ilnilrioiiaJi',"  est  en  ces  termes  :  "  Kt  coninie  lu  eliirté  et 
la  doui^eui'  des  li)is  eriiuinelles  dWugletei're,  dont  il  résulte  clés  Uéuéfic^s  et 
avantaj^es  (jue  les  lialiitants  ont  .sensildenient  ressentis,  ])ai'  une  cxpt'rieufe  de 
])lu8  de  neuf  années,  ])endant  lesquelles  elles  ont  été  uniformément  adminis- 
trées, il  est,  à  Jes  causes,  établi,  i|u'elles  continueront  à  être  administrées,  et 
(lu'elles  seront  observées  connue  lois,  dans  la  dite  province  de  Québec,  tant 
dans  l'explication  et  (puilité  du  crime  (jne  dans  la  manière  île  l'instiuire  et  de 
le  juger,  les  peines  et  amendes  ijui  sont  par  elles  infligées,  à  l'exclusion  de 
toute  autre  règle  de  dr<»it  criminel,  ou  mode  d'y  |)rocéder,  (pii  ont  prévalu  ou 
pu  prévaloir  dans  la  dite  piovince,  avant  l'année  de  Xotre-.Seigneur,  mil  sept 
cent  soixante  et  ijuatre,  nonobstant  toute  chose  i\  ce  contraire  à  aucun  éganl 
contenue  dans  cet  acte,  sujets,  cependant,  à  tels  changements  et  amendements 
(jue  le  gouverneui-,  le  lieutenant-gouverneui',  ou  le  commandant  en  chef 
d'alors,  de  l'avis  et  du  consentement  du  Conseil  législatif  «le  la  dite  province 
<|ui  y  sera  établi  à  l'avenir,  leui'  fera  ou  fera  faire,  de  temps  à  autre,  de  li^ 
manière  ci-aprés  mentionnée." 

(2)2  Merivale's  R.,  l,->4. 
(3)4Comm.,  171. 
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aiiy  i'on-ii^n  lottciy,  ami  sliall  l)e  convicttMl  of  tlu'nai»l  oHi'iict', 
Id'fort?  two  or  mort' justices  of  tlic  peaecf,  i\w  person  soconvic- 
t('(l  sliall,  /'or  o'iii'ji  sar/t  ojfi'iicc,  forlVit  tla*  snin  of  C'2()(),  ami 
lu."  oonunitted  ti>  tlic  eoiiuty  ^aol,  tluTc!  to  remain  without  bail 
or  iiiain])rize,  for  tlu'  space  of  oue  wliole  year,  ami,  froiii 
tlienjc,  \u\ù\  tlic  Haid  sdin  of  £200,  so  foi-fcited,  as  aforcsaid, 
Hhall  Ik,'  fully  })ai<l  and  satisHcd."  And,  thc  rcturn  to  tins  ha- 
l»,'as  corpuH  is  a  coniniituieiit  of  tlu;  ])risom'r  upon  convictictn, 
lii'fore  two  justices,  ot  tir;  ottcncc  aliovc  stati^d, 

It  lias  hi'cn  art^iicil  that  tlic  conviction  is  not  a  ci'iniinal 
niattcr,  l»nt  1  cainiot  airrcc  in  tins.  By  thc  niutiny  act,  it  is 
cnacti'd,  "  that  a  soldicr  shall  not  Ix;  liaMc  to  \k  takcn  ont  of 
His  Majesty's  s'.'i'vice,  l»y  any  proecss  or  éxecution  whatso- 
t'ver,  ittln'i'  t/iaii  for  sojjie  cri iiiianl  inn.fffr.  "  In  the  case  of 
T/it'  Kinçi  vs.  liiniicii,  the  D;'fendant,  on  a  charge  of  hastardy, 
was  connnitted  for  refusinir  to  entei"  into  a  l'ecoi^iii/ance  to 
indenniify  the  parish,  and  the  (piestion  l)efore  the  C(nirt  of 
Kiiii^'s  Bench  was  whethei*  this  was  »,  coniniitnient  for  a  ci'i- 
minai  matter,  and  the  coiu't  held  that  it  was,  heet  ise  inconti- 
nence is  a  crime,  thou<rh  coi^nizalile  onlv  in  the  .cclesiastical 
courts,  (1)  The  j)resent  appears  to  me  to  he  a  stron<j[er  case 
thau  Hoircns,  for,  hère,  to  sell  tickets  in  a  forei<;n  lottery  is, 
liy  statute,  declared  to  he  an  off'oirc  pnnishtihlc  hy  fine  and 
imprisoinnent,  and  co^nizahle  hefor.;  a  criminal  jurisdiction 
of  two  justices  of  the  peace,  from  whose  judf^ment  an  appeal 
lies  t;)  the  court  of  (piarter  session.  If  I  eri"  in  the  opinion  l 
entertain  on  this  case,  1  hâve  the  satisfaction  of  knowin^  that 
it  inay  l»e  In-ou^ht  hefore  the  Court  of  Kin^'s  B;'nch,  wlu're 
my  error  may  Ite  ooirected. 

Let  the  prisoner  lie  remanded.  (Stiuirf's  Rt'p.,  p.  821.) 


INTEREST.— PREROGATIVES  OF  THE  CROWN. 

Corirr  ok  Aim'Eals,  Quehec,  MOth  .July,  I.s2«. 

On  appeal  fron»  Queltec. 

The   A'itoknev    (Jenekai.   pro  Re^e,   Ap|)ellant,  and   Jane 
Black,  Respondent. 

Ililil :  Tliiit  the  Crown  can  recovor  nih^rcst  wliero  a  j>ri  Viito  individiial 
wtmld  1)0  entitlcd  to  it,  a.s  in  an  action  for  nioiiey  jiaul  nnder  a  written 
conlract,  on  acconnt  of  a  tliird  person,  in  wliich  il  may  lie  recovered 
from  tlie  date  of  .service  of  j>ro('eM8  of  the  (Jt»nrt.  (2) 

(1)  ôTerin.  II.,  1,-.(J  ;  //..,  vol.  II,  p.  27<>,  Th>  Kiii;/ vu.  Anhi-r. 
(•-')  V.  art.  l(Hi7  t't  l(»77  C.  C, 
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WluTo  tho  groator  riplits  iind  proropitives  of  tho  Crown  iiro  in  (|ueH- 
tion,  nscoiirse  niUHt  he  liml  to  tlio  jmljlic  luw  of  the  Kmpirc!  hy  wliich 
ulono  fliey  can  \w  dettsmiiiuKl  :  luit,  wlierc  it-s  niiiior  pn^ro^'ativos  uiul 
iiiten'stw  art'  in  ((UCHtioii,  tlu'v  niiist  l>e  rc^tnlatt-d  hy  Ww  «'HtabllHlictl 
law  oftho  ]ilai(«  \\  liort'  the  di'nuin<l  is  rnade,  il) 
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The  (|U(*.sti<>ii  in  this  cast'  was  wlu'tlier  tlu'  l'i-own  could 
rcfovt'r  inttTcst,  and,  froni  what  jx-riod,  on  a  «Icltt  wliicli  it 
liad  miai'ant('t'(l  to  Mt'ssrs.  Mf'l'avish  (îc  Co.,  and  whicli  it 
aFtcrwards  })aid,  on  the  dcFault  of  tlic  late  Mr.  (Joudie,  wlio  liad 
ln'conu'  houiid  to  jiay  tlit-  saint-,  nnder  a  deed  of  lease  of  the 
Kinij's  posts,  niadc  to  hiin  liy  tlie  ("rown. 

ReiI),  C'h.  .1.  :  Soni'  discussion  has  arisen,  as  to  the  hiw 
tliat  ou^ht  to  ^overn  tlie  case,  as  it  hrin^s  in  (|uestion  a  rifjht 
clainied  hy  tlie  (^rown,  and  it  has  Itecn  contended  on  tlie 
j)art  of  the  Responih'nt,  tliat  the  pnhlic  law  of  Kn^land,is  the 
only  l'ule  we  can  a(h)pt.  hy  whieh  the  ri^dits  of  the  Crown 
ean  he  niaintained,  and  that  aeeordinjj;  to  tliis  hiw,  tlie  (^rown 
is  not  entitled  to  the  intei'est  hère  elainied,  inasniueli  as  tlu' 
rif^lit  of  the  Ci'own  to  deniand  interests  or  costs,  is  liniited  to 
such  cases  as  are  specially  ])rovi<led  for,  and  not  allowcd  in 
ail  cases,  as  hctween  suhject  and  suhject,  that  the  deht  heie 
deiiianded  is  kii  i  ffcn rr lu,  and  does  n(»t  fall  within  any  of  those 
cases  where  interest  is  allowed,  it  not  hein^'  a  (h'ht  due  hy  a 
])nhlic  accountant,  not  stipulated  by  any  ohlipition  or  specialty, 
nor  even  certain  or  licjnidated. 

We  take  the  principle  to  l)e,  that,  in  ail  cases  where  the 
greater  ri^lits  and  prérogatives  of  tlie  (^rown  conie  in  (pies- 
tion,  recours*'  niust  hc  had  to  the  puhlic  law  of  the  Empire, 
as  tliat  alone  by  which  such  ri^hts  and  prei'opitives  can  be 
deterniined.  But,  the  debt  lien;  denianded  in  n/iniiior  rif^ht, 
foun<led  on  a  particular  contract  nia(h'  lietween  the  Crown 
and  the  late  John  («oudie,  by  which  he  lunlerUikes,  for  the 
considérations  therein  nientioned,  to  pay  this  <lebt  on  tlie 
bclialf  of  the  C^row'n,to  Messrs.  McTavish  &  ('o.  This  lias  more 
the  appearance  of  a  private  contract,  than  of  a  debt  ^l'owin^ 
due  to  the  Crown  ont  of  its  public  revenues.  Were  the  Crown 
even  entitled  to  exercise  a  sti'oiiifer  recourse  than  that  ^iven 
to  the  subject,  for  the  ircovcry  of  its  i-i^ht  in  this  ca.se,  still, 
it  is  compétent  to  the  Crown  to  Wîiive  this  ri^lit,  and  to  adopt 
the  recourse  ^iven  to  the  subject  :  in  which  cji.se,  it  appears 
consistent  with  reason,  that  it  on^ht  to  (»btain  the  same  jus- 
tice as  tlie  subject.  This  princi])le,  the  law  of  Kngland  seeiiis 
to  reco^nize,  for,  by  the  stat.  of  .'}:}  Hen.  V'Iil,  ch.  xxxix.s.  54, 
it  is  enacteil,  "  That  the  Kin^,  in  ail  suits  thereafter  to  bc 
"  takeii,  in  or   ui)on  any  (Munition»  or  x^H'v'udtiOi  made,  or 
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"  luTwii'ter  to  \)ii  imule  to  tlic  Kin^',  or  any  to  lus  uso,  slmll 
"  hâve  hikI  receivo  lus  just  dt'hts,  cusfs  luul  thinuiffcn,  as  otlier 
"  coiiunoii  persous  usoil  to  «lo,  in  suits  and  [nu'suits  For  tlu'ir 
"  (lobtH.  "  The  |)roci'i'(liuf(  hero  is  foundetl  upon  that  prin- 
ciple,  beinj^HUch  as  one  siihject  mif(ht  exercise  aj^ainst  aiiother. 
It  iH,  however,  unnecessaiy  to  consi^ler  whether  the  debt  hero 
(leinaiided  be  fouiided  on  an  ohiit/nfioii,  within  the  purview 
of  this  statute,  as  in  the  (hi^-ision  of  tlie  (piestion  before  us, 
we  niust  be  guided  by  the  laws  of  the  eountry  :  the  rule  we 
liave  to  follow,  is  that  laid  down  by  Chithj,  whei'e  lie  states 
"  That,  in  the  colonies  and  plantations,  the  niinor  pn.TojfativeH 
"  and  interi'sts  of  the  C'i'own  iinist  be  i-e^ulated  and  ^overnecl 
"  l)y  the  particular,  and  established  law  of  the  place  where 
"  the  deniand  is  inade,  "  and,  accordin^ly,  "  where  peculiar 
"  laws  and  process  exist,  as  in  Ouernsey  and  Jersey,  the  Kin^ 
"  hiniself,  in  seekin^  to  recover  lus  own  debts  therein,  nuist 
"  resort  to  such  laws  for  redress  ",  which  allndes  not  nierely 
to  the  forni  of  process  to  be  used,  but,  also,  to  the  extent  of 
recovery  to  be  had,  and  is  conforniable  to  what  Gail,  and 
other  civil  law  writors,  lay  down  on  the  subject.  Now, 
according  to  the  principle  of  law  in  this  eountry,  the  rights 
of  the  Crown  are  admitted  by  ail  writers  to  stand  on  at  least 
as  ^\)od  a  footing  as  those  of  the  subject,  and,  in  regard  of 
the  interest  to  be  allowed  on  debts  accruing  to  it,  the  niaxiin 
is  :  Lf  fine  n'en  doit  ienir  au  droit  coinraun,  pour  les  iiite- 
"  r/its,  applying  this  niaxini  to  the  case  before  lis,  the 
Crown  is  eutitled  to  claini  interest,  froni  the  day  of  the 
demande  eiijw^tiee,  (1)  that  is  froni  the  fourth  of  July,  1<S25, 
but  we  cannnt  extend  it  further,  as  there  is  no  specilie 
deniand,  or  Ci)unt  in  the  deelai'ation,  on  which  a  judgnieiit  for 
any  greater  interest  eau  be  supported.  {Stiuirt's  liej).,  p.  824.) 

HOLOGRAPH  WILLS. 

Court  ok  Aim'EALs,  Québec,  80th  July,  ]<S2<S. 

On  appeal  froni  Québec. 

Henry  John  Caldwell,  Appellant,  and  the  Attornev  (Jene- 
RAL,  on  the  behalf  of  our  sovereign  lord  the  Kiiig, 
Res})on<lent. 

irM  :  That  it  i.s  e.ssential,  to  tlie  validity  of  a  devise  of  roal  estate, 
that  tiio  h(iloijmi>U  will,  in  which  it  is  coiitiiiie;!,  shoull  he  entirely 
writtiMi  by  tiie  testât:)!*,  aiid  closed  hy  his  .sifinaturc.  ['!) 

(1)  By  tho  <J!)th  art.  of  the  onlinance  of  Orléans,  it  is  cuaoted  that,  "contre 
les  eoiuliimii '3  à  payer  certaines  sommes  de  deniers  dues  par  cédule  «m  ohliga- 
tion,  seront  adjugés  les  dommages  et  intérêts  re(iuis  pour  le  retardement  du 
payement,  à  compter  du  jour  da  rassigmvtion  qui  leur  fturft  été  fuite,  " 

(2)  V.  art.  850  C.  C. 
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Tliis  was  an  appcal  t'rom  a  jud^ini'iit  of  tlic  Court  of  Kiu^'s 
Bi'iich,  at  (.^ut'ltoc,  upon  au  ()j)i)»),siti(»u  uia<K'  l»y  tlit'  Appcllaut, 
ti)  tlif  sale  (»f  the  fief  aud  seif^uiory  of  Lauzon,  .seized  aud 
taken  in  exécution,  ou  the  17th  da^'  of  March,  l<S2(),  a.s 
lielon^'iu^  to  the  liouoml)le  John  Caldwell,  at  the  .suit  of  the 
Atloi'iici/  (jc lierai,  ou  hehalf  of  Hi.s  Majesty.  The  fjrouud.s  of 
the  opposition  were,  that  the  hite  Hemy  Cahhvell,  in  his  life 
tiuie  was  [)roprietoi' of  the  said  sei^niory,  and  that  he  departed, 
tins  life,  ou  the  2Hth  day  of  May,  1801,  leaviu^'  tlie  sauie  in 
his  succession  aud  estate.  That,  l»y  his  lastwill  and  testauu'ut 
luiloffraph,  wholly  written  and  si^ned  by  hiui.self,  aud  wliich 
lied  beeu  duly  proved  before  the  honorable  Jenkin  Williams, 
ou  the  2d  day  of  .June  of  the  saine  year,  he  did  give  and 
be(|ueath  ail  his  estâtes,  real  aud  per.sonal,  to  lus  son  John 
Caldwell  (bein^  lus  ouly  son),  .subject  to  such  limitations  as 
were  provided  in  the  .said  will,  and  did  déclare  it  to  be  his 
will  that  his  graudsou  Henry  (the  ()ppo,saut)  or  such  other 
of  his  grand  sous,  to  be  boni  iu  wedlock,  whoiu  the  said  John 
Caldwell  iiiight  cousider  as  uio.st  de.serving,  sJioidd  iiiherit 
the  said  seiguiory  of  Lauzon,  eutire  aud  without  any  diminu- 
tion. The  Appellant,  thex-efore,  prayed  that  the  said  .seigniory 
miglit  be  declared  not  to  beloug  to  the  .said  John  Caldwell, 
but  that,  iu  virtue  of  the  be(iuest  al)ove  meutioued,  the  .same 
iiiight  be  declared  to  be  the  righful  jiroperty  of  the  ()ppt)sant, 
or  of  such  otiier  sou  of  John  Caldwell,  thereafter  to  be  boni 
in  wedlock,  whoui  he  uiight  cousider  the  most  deserving  : 
that  the  seizure  inight  be  declared  void,  aud  riKiinlevèe 
grauted  thereof.  To  this  opposition  were  pleaded,  on  behalf 
of  His  Majesty  :  Lst,  the  gênerai  issue  ;  2d,  a  gênerai  deinurrer, 
and  8rd,  peremptory  exceptions.  In  the  latter  it  was  alleged 
that  the  preteiided  substitution  or  eutail,  in  the  said  opposi- 
tion meutioued,  was  uot,  withiu  six  niouths  after  the  decease 
of  the  late  Henry  Caldwell,  or  at  auy  other  time,  publislied 
or  euregistered  iu  the  royal  court  neare.st  to  the  domicile  of 
the  .said  Henry  Caldwell,  at  the  time  of  his  decease,  Ix'iug  the 
Court  of  Kiug's  Beuch  for  the  «listrict  of  Québec,  or  in  auy 
other  court,  as  i'e(|uired  by  law.  (l)  The  opposition  was 
subsi'(|Ueiitly  ameuded,  but  the  ])leadiiigs  remained  the  .same. 
Issue  ha\ing  beeu  joiued  uixai  thèse  pleadiugs,  it  was 
agreed,  betweeu  tlu'  parties,  that  the  paroi  evidenci^  which 
luid  beeii  legally  adduced,  iu  the«same  cause,  uj)on  an  opposi- 
tion of  William  Meiklejohn,  in  his  capacity  of  tutor  to  the 
substitution  or  eutail  alleged  to  bave  beeu  created  by  the 
will  above  meutioued,  should  be  taken  to  be  évidence  upou 
the  opposition  of  tlu!  Appellant.     The  will   referred   to  iu  the 

( I )  V.  ait.  1)38  à  943  ineluB.  C.  i\ 
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(ipp(>siti(»ii,  w'hou  ))r<Mhu'('(l,  <'omiiionc»'fl  ns  follows  :  "In  tlio 
iiaiiit'  <»t'  (mmI,  Aiiicii.  I,  Henry  CaMwcll,  i»i'  lit'lniont,  nnir 
(^nclicc,  t'tt'."  It  wiis  pi'ovi'd  t<»  liavt'  lit'cn  wholly  wriUrn  liy 
tlii'  latf  Hf'ni'v  ChMwi'II,  Unt  his  si^naturt'  was  not  snliscrihcd 
t(>  it, and  tli«'  will  luul  n»i  date.  Tlic  parties  liavin^  \>vvi\  ln-ard, 
tlu'  Court  of  Kinf^'s  licni'h  pronounci'd  its  jndi^nicnt,  on  tlic 
\'M\\  day  of  .hnu',  lcS27,  in  tlu-  l'ollowinf,'  tcnns  :  "Considerinj^ 
"  that  tlu-  will  of  tlif  latf  Hcni-y  (  aldwfll,  in  his  lifctinic, 
"  rt'crivtT  i;cnt'ral  of  tliis  province,  wa.s  not  cxecutcd  accoidin^ 
"  to  tlu'  lavvH  of  ('anada,  or  to  tlie  forui  prescrihed  l»y  thc 
"  laws  of  Kn^land,  so  as  to  pass  tlie  estât*'  oi'  st'i<;niory  of 
"  fjiiuziiii,  it  is  adjudi^ed  and  declar«'d  tliat  tlie  o])position  of 
"  Hi'iny  ilohn  Caldwell,  in  tins  cause  fyled,  he,  and  tlie  sanie 
"  is  lierehy  disinissed."  Froni  wliicli  jud^nient,  the  proHtiut 
ap|)eal  was  instituted. 

Kkii),  ('m.  .1  :  To  the  opposition  in  this  case,  difterent  pleas 
havt-  lieen  niad»-,  and  it  lias  heeii  olijected,  on  the  pai't  of  the 
Hespondent  :  I.  That  the  will  in  (piestion  was  without  le<ral 
■etf'ect  oi'  validity,  the  sanie  not  havinj^  heen  written  and 
si^ned  hy  the  late  Heiny  C'aldwell.  2.  That  the  devise  therein 
and  therehy  niade,  containiny;  suhstitution  in  favor  of  tho 
Opposants,  Itut  not  havin<f  heen  ])ul)lished  in  the  Kin^'s 
conits,  nor  enrej^istered  in  the  pnl>lic  reo;isters  then-of,  as  l»y 
law  re(|uire(l,  tlie  devise  in  (piestion  was,  thei'efoi'e,  wholly 
nnll  and  void.  The  tirst  point  to  hu  considei-ed  is,  whetlier  the 
writin»;  piodnced  and  proved,  as  the  last  will  and  testament 
of  the  late  Henry  Calilwell,  the  saine  liavin^  heen  writti'ii 
hy  liiii),  hut  neither  dated  or  si<riied,  that  is,  suhscrihed  l)y 
liini,  can,  n»'vertheless,  he  considered,  under  the  laws  of  the 
CMtuntry,  as  a  good  and  valid  holo^i-aph  will,  surtieieiit  to  vest 
in  the  ()p]iosants  the  rioht  they  claini.  Anion^  the  ar(;uiiients 
adduced  in  support  of  the  will,  it  lias  heen  stronj^ly  ur^'ed, 
that,  as  the  suhject,  in  this  country,  is  at  lilierty  to  adopt  any 
forni,  in  niakini;  his  will  ;  known  either  hy  the  laws  of  Canada, 
oi'by  the  law  of  Kni,daiid  :  aiul,  as  the  foini  lii're  followed, 
is  one  knowji  hy  the  law  of  Kn^laiid,  in  as  far  as  l'e^ards  the 
disposition  hy  will  of  chattel  interests,  and  no  distinction 
heiiij^-  iMude,  or  known,  hy  the  laws  of  Canada,  as  in  Knuland, 
hetweeii  the    foriii  of  a  wilI   of   real,  and    a  will    of   personal 

Iiroperty  (any  from,  wlieii  leo-al,  heinjf  sufficient  to  jiass  ail 
cinds  of  jiroperty,  hy  the  hnfs  of  Canada^,  the  foini  used  ])\- 
the  late  Henry  Caldwell,  lieino'  ieco<rni/ed  hère  as  a  let'iil 
forni,  uiust  necessarily  ha\e  the  ettect  to  pass  the  real, as  well 
as  the  Personal  estate,  iiiasnmch  as  the  ettect  of  sncli  will 
niust  he  deterniined  hy  the  laws  of  Caiiiida,  where  the  pro- 
perty  lies.  That,  althou<>;h  the  will  in  (piestion  lias  not  heen 
suhscrihed  or  clus(.(l  hy  the  s'ujiHittlir  of  the  testator,  vct,  his 
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nmiH"  lM'iii<r   writtcu  Iv    liim,  at  tln'  coiiiinriict'ii'.cni  of  it,  in 

tla'Hi'  wonls   :    " /,  Hi'iiri/    (j'nhhccll,  fn(jii  irr,  o/  IMiintiit,  viv," 

it  ÎH  a  surtîcifiit  si^iiin^.  and  so   licM  liy  tlic  dvcisions  of  thc 

cnui'ts  iii  Kiifrlniitl,  un  the  stat,  2!ttli  Cliarlcs  II.  ('»>ns('(|Ut'iitiy, 

tllf  will  s(»  si^iHMl  iimst  Itc  licld  surtii'ii'iit  tooprrat»'  tlir  dcviNc 

(•t)iit«'iult'd     For,    l>v    tllf    laws    of   Caiiada.     Tliis   aruniiifiit, 

liowfVfi-,  caiiiKtt  Itf  adiiiittfd  as  con'fct  in  priiK-iplf,  t'or,  if  we 

considci-   tllf    Hiitisli    statut»-  (»!'  tlif    I4tli  (»f   tlu-  latf    Kinir, 

((•(Miiiiiuiily  i-all(-<l  tlu-  (.^UflifC  act),  "^  is  évident  tliat  the  tonus 

ot'  wills  tlu-rel»y  iiitrodueed,  \ver<t' .-  fornis  wliicli,  in  Kn^dand, 

\ver(-  adniitt«-d  and  known  as  Imvin/^  tlu-   (-H't-et  anil  o]M-ration 

ot"  a  sntiicieiit  ntnveyaiu-»-  ami   disposition  oF  tlie  estate  oF  tlu- 

t(-stjitor.     Tlu'se  were  exteiided  to  tliis  colony,  no  doulit,  For 

tlu-   lifnftit  oF  sucli   oF  tllf   Kin^'s  snliji-ets  settled   in   it,  as 

iiiit(lit  lie  unac(|iiaiiited    witli  tlie  foniis   tlien  Followed    under 

tlu-  Frfiu'h  iaws,  in  oïder  to  Facilitate  tlieiii  in  tlie  disjxisition 

oF  tlifir  propi'i-ty,  and  to  eiialilf  tlieiii  to  transFer  it  liy  will  in 

Canada,  as  t-asily  and  crtl-ctually,  as  tliey  eould    liavf  donc  in 

KiiKland.    It  cfitaiiilv   cmnot  Im-   iiiFfirfd  IVoni   tliis  statnte, 

tliat  tllf  Fonii  oF  a  will,  opfiatmi^only  as  a  lie«|Uest  oF  aeliattel 

iiiti-rest  in    Kn^land,  sliould    liave  a  f;r«-ater  etleet  in   (*ana<la 

tlian  it  liad  in  Kn^dand.  or.  tliat  it  sliould  o])frate  a  di*\  ise  oF 

tlu-   realty  in   Canada,  wlieiv,  l»y   tlie  laws  oF  tlu-  eountiy,  it 

was  insutHci»-nt  For  tliat  purj)ose;    tlu-  words  of  tlu-  statnte 

ar»-   veiy  elt-ai'  and   plain  :    "  Tliat  evi-ry  jh-i-soii,  liavin^  lands 

or  ^o(»ds   in   tlu-  provinee,  or   wlio   lias  a    ri<;lit   to    alit-nate 

tllf  siinif,  in   liis  liFf-tinii-,  hy   dffd  oF  sale,  j^ift  or  otlu-rwise, 

niay  devise  oi-  Iteipifatli   the  sanie,  at  liis  or  lu-i-  dentli,  l)y  liis 

or  lu-r  last  will  oi-  tt-stanu-nt,  siuli  will  liein^-  e.\eeutt-d,  eitlu-r 

accordin^  to   the  laws  oF  Canada,  or  aecordin^  to  tlie   Foniis 

preserilied  liy  tlu-  law  oF  Kii;,'and."  Tlu-  plain  nu-anin^  oF  wliicli 

is,  tliat  evt-ry  person  d«-siroiis  oFdt-visiii^-  liis  lands,  in  Canada, 

liy  a  will  in  the  Kn^lish  Forni,  niust  Follow  tliat  Forni,  in  siich 

luaniier  as  woiild  o])t-ratf  a  devise  oF  laiid  in  Kn^laiid,and  the 

saiiif    tliiii^   in    rf^ard  ot"  ehattcls.      It   iievt-r    was   nieant,  oi- 

iiitc-ndfd,  liy  this  statnte,  tliat  the  Foinis   known   hy  tlu-  laws 

oF  the  two  eouiitries  eould  he  so  aiiial<.faiiiated.  tliat  a    p«-rson 

iiiiiflit  adopt,  in   part,  tlu-    Foriii   oF  a  will    reco^ni/.ed  hy    the 

law  oF  the  one   country,  to  i;ivt-  i  M'eet  to  an    insutiieieiit  Forni 

under   the    laws  oF  the  otlier.  For   this    would    It-   ado])tiiiiv  a 

Fdiiii    unknown    to    tlu-    laws   oF    t-ither.     Tlu-  distinction    is 

sultifieiitly  iiiarked,  tliat  tlu-   Foriiis  oF  tlu-  one   eianitry,  or  oF 

tlu-  otlier,  niust  Ix-  Followed  throujrhout,  and  the  Forni  adopted 

iiiiist  1k-  etlieit-iit,  afeoi-<liii<>'  to  tlu-    law  oF  tliat  (•(Mintry    From 

whieh  it  is  taken,  the  ForiiisoF  tlu-  one  etanitry  tire  introdueed, 

the  Foi-nis  of  tllf  otlifi'   aif  eontiriiied,  as   two  ilistinet   iiioiles 

Fur  tllf   et>nvfvancf  oF  real   nroiiertv    l»v  will.     The   will   in 
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(|U«'Hti<)ii,  tluTt'f) »!•(',  must,  in  its  f(»nii,  lie  hmcIi,  as  \\y  thf  laws 
<»t'  Kii^liiml,  <n-  l>y  tlu*  liiws  of  (nimdii,  vvill  ojM-i-iitf  ii  dcviM»! 
oF  tlii"  l'cal  t'.statc.  Now,  accordin^'  to  tlic  laws  ot"  Kii^laml,  it 
must  )>«'  adinittt'd,  on  ail  lianùn,  tliat  tliis  will  can  liavc  no 
l'H't'ct,  in  dfvisin^  tlif  i-faltv,  wt-  must,  tlicrt't'oi-c,  considcr  it, 
in  j»oint  of  t'(»i"ni  and  cH'cct,  undtM-  tlic  laws  ot"  Canada. 

It  is  ciillcd  an  liolo^rapli  will,  and,  )>y  tlic  tcstimony  addu- 
ccil,  appcars  t<»  liavc  liccn  wlioily  wiMttrn  l>y  tlic  latf  Ilciny 
Caldwrll,  liut  is  ncithcr  dati-d  or  si^nictl  l)y  liini,  and,  on  tliis 
account,  tlu'  olijcction  appcars  to  liavc  l»ccn  takcn  tliat  it  can- 
liot,  in  point  ol'  toi-m,  l»c  considcrcd  as  a  will,  nor  liavc  any 
t'H'cct  wliatcvcr,  umltT  tlic  law  ot'  Canada.  Tlic  lulc  ol'  law, 
as  cstalilislicd  liy  tlic  'i.SiJth  article  of  tlic  Custoin,  is  "  jmiir 
"  rejnifcr  un  tentamcnt  sole  m  n  cl,  cnt  l'ctjn'is  (jn'il  soif  écrit  et 
"  sit/iif'  (In  frstiitf'it i',ctr.  :"  'j'Iiis  is  tlic  liolo^rapli  will,  and  tlic 
two  rc<|\iisitcs,  in  point  oF  t'orni,  arc,  tliat  it  sliall  lie  irriUt'ii 
ami  sii/ii('(l  liy  tlic  tcstator.  Now,  if  wc  can  tind  tliat,  liy  tlic 
décisions  of  tlic  courts  of  justice,  or,  liy  any  inter|)retation  liail 
upon  tliis  article,  tlic  si^'nin<^  tliercliy  re(|uired,  lias  or  can  lie 
consti'ucd  in  tlic  saine  nianncr  jih  it  lias  liccn  consti'ucd  liy  tlie 
coiii'ts  in  Kii^dand,  inulcr  tlic  stat.  2!>  Charles  II,  wc  will  cer- 
tainly  allow  tlic  full  ett'cct  of  sudi  construction,  and  déclare 
tliat  tlic  tcstator,  liy  writinj^  liis  naiiu'  at  tlic  coiiimencement 
of  tliis  liolo^rapli  will,  lias  thereliy  suHîcicntly  complied  witli 
tlic  law  wliicli  re(|uii"es  (pi  il  siit  (ûrif  et  si(iné  <Ih  trsUttvn  r. 
Amoii^  tlic  coiiimcntators  ujioii  tliis  article,  littlc  is  to  lie  fouiid 
applicalile  to  tlic  (|uestion,  tliey,  in  ^fcneral,  a.ssunie  tlic  words 
of  tlie  law,  liy  sayin^,  tliat  tlic  will  ii.ust  lie  writtcn  and  si- 
^iied  liy  tlie  tcstator,  Imt,  as  to  tlie  place  wliere  sucli  si^natiu'e 
sliould  lie  artîxed,  it  would  not  sccm  to  liave  lieen  considcrcd 
liv  tlieiii  as  a  matter  of  doulit  or  difficultv,  .so  as  to  c.xcitc 
olisei'vation  oi'  coimiient;  tlic  few  wlio  liave  intimated  any 
o[iinion  on  tlie  suliject,  wc  sliall  liave  occasion  just  now  to 
notice.  The  authoritics  citcd  liy  tlie  A])})ell'iiits  we  hâve  care- 
fùllv  exaiiiinc(l,  lait  tlu'V  are  far  fi'oni  estalilishiiiif  tho  ririnci- 
pie  contended  for.  The  ca.si' citcd  from  Dcnizart  (  1  )  is  i^iveii 
iiy  that  writerasan  authority  to  sliew,  thatan  holograjih  will, 
without  ^' (A'/r,  was  not,  on  that  account,  iiull  and  void  ;  luit, 
in  rc^-ard  of  tlie  siuiuihi ir,  tliis  case,  ri^htly  considcrcd,  scems 
t<i  liear  a^ainst  the  Appdlaiits,  as  it  certainly  implics  that  the 
signature  there  iiiade,  was  the  last  act  donc  liy  the  testati'ix, 
and,  in  confirmation  <if  ail  that  liad  preccdeil  it:  for,  the 
sif^niatuie  of  the  testatrix,  after  the  words,  c'est  moi  qui  l'ai 
cdc/icté  m  cire  roiujc  et  en  c/iijf'irs,  althou^h  the  first  thiii<; 
seen  on  Icuikin^  at   the  will  ftildcd  U]),  was  the  last  act  donc, 

(  \  )  Dtiiiizart,  rerl)o  tesUiinent,  u°  35. 
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UDil,  MO,  far  tVoiii  li<-iii^'  conHitlcrcil  as  tlic  (•uiiinii'iicriiM'ut  ot' 
tli»'  ac't,  it  was  tlic  cIuhc  ami  coiitiiiiiatiuii  uf  it,  ami,  liy  tlu* 
f'v>niiality  «»r  Hcaliii^aiiil  si^inituir.it  wus  ^i\  ini^aii  approltatioii 
t»»  tlic  wntiii^  it  fiic'|(tst'(|,  iiH  cH't'ctnally  as  if  tlif  si^niatur»'  lia<l 
liccii  attaclitMl  tlifrcto  ;  lait,  iicitluT  iii  tliis  cast-,  ur  in  any  t<> 
lif  fiMiinl  tuiicliiii;;  tli*- cxiTiition  ofan  Ixilo^rapli  will,  lias  it 
Ipctii  ln'M,  tliat  tlif  naine  of  tlif  tt'stator,  writti-n  at  tlu' 
connni'ncfnicnt  nf  tlu-  will,  lias  liccn  cunsidcnMl  lus  tlir  «i^'nin;; 
of  it.  It  is  truc  tliat,  in  Kn^lainl,  tlif  jud^rs.  liy  ^iviii^  a  j^rcat 
latitiulc  tt)  tlic  w<»nls  of  tlic  lu-tort'  nicntioïK'il  sUituti',  liavc 
lu'lij,  tliat  tlii'  writini;  of  tlic  nanic  of  tlic  tcstator,  at  tlic 
Itcj^'iiinini;  of  tlic  will,  is  to  lu-  considcrcil  jus  a  siitticicnt  ni^n- 
iii^r,  witliin  tlic  intcnt  and  ni'aninir  of  tliat  statiitc,  ami  it 
iiiay,  tlicrcforc,  l»c  a.skcd,  wliy  thc  jud^'.s  lien-  cannot  adopt 
tlic  saine  favoialilc  iiitcrpi'ctatioii,  in  n-pird  of  an  liolo^rapli 
will  inadc  iiiidcr  tlic  laws  of  tliis  ocanitry,  lait  tliis  wc  arc 
nnalilc  to  do,  and  tlic  stfoiijj;  rcasoii  aj,'aiiist  it  is,  tliat  wc  liavc 
no  witiicsscs  licrc,  as  rc<|uircd  liy  tl>c  Hritsli  statntc  wlio  can 
ilcclaïc  and  tcstify  to  us,  tliat  tlic  tcstator  iiiadc  and  puMislicd 
this  writiiiif,  as  liis  last  will  and  testament,  we  nre  left  in 
doiilit,  as  to  tlic  iiiaterial  tact,  wliat  was  tlic  intention  of  tlie 
tcstator  respectin^  tliis  pa|»cr,  wlictlier  it  contains  ail  liis 
dispositions,  or  wlietlicr  it  was  nieantonly  as  a  inerc  /irajif  i)v 
instructions,  wliercKy  to  draw  a  iiiore  formai  iiistniiuent,  at 
soiiie  l'uturc  peiiod.  Mut  sucli  of  tlic  law  writei-s  wIk»  liavc 
toiiclied  iipoii  tlic  point,  of  wliatcoiistitutes  tlie  exécution  of  a 
will,  liy  tlie  si;,riiatiirc  of  tlic  tcstator,  and  wlicre  tliat  sii;na- 
turc  oii^lit  to  lie  placed,  put  tlie  (jucstion  l»eyoiid  ail  doidtt. 
Ffi-rih'f  lays  down  tlic  ^encrai  nieaniii;^  of  tliat  Word,  licsays, 
"  Si^Miaturc  est  la  "  s(aiscriptioii,  ou  ai)|)osition  dv  son  nom  au 
"lias  li'un  acte,  mise  <le  .sa  propre  main."  (I)  /'of/i'n'i',  in 
speakiiiijf  of  tlic  IcsIk iiii'iit  (iIikji'h fih,  says  :  "La  sionature  doit 
être  à  la  tin  «le  "  l'acte,  parce  (|u'clle  en  est  lecomplciiieiit  et  la 
lierlV'ction.  "  (:?)  /^/'((//y/,  spcakiii<r  of  wills  in  ^encrai,  .says: 
"<^)uaiit  au  lieu  où  les  sijfiiMtures  doivent  être  placées,  il  n'y  a 
"  pas  de  dont'  (|U  il  y  a  olilinatioii  de  les  apjio.ser  à  la  Hn  de 
"  l'acte,  et,  après  ipi'il  est  aciievc,  attendu  <|Uc,  faisant  foi  par 
"  cllcs-méiii"s,  et  .servant  de  sceau  à  l'acte,  elles  ne  peuvent 
"  point  valuhlcment  être  faites,  (pie  lors(pie  l'acte  est  accompli,  " 
"  ('•\)  liifttfjon  Siiys:  C'est  la  signature  à  la  tin  du  testament 
"  olouraplic  (pli  en  est  le  sceau,"  and,  in  tlie  note,  lie  adds  :  "Kn 
"  elti't,  c'est  cette  sii^nature  finale  (pli  en  est  le  sceau,  l't  san.s  la- 
"  quelle  il  y  ji  tait   lieu  de  jnésumer  (pic    l'écrit  n'est  (pie  le 

(1)  Dicnoniiiiirc^  do  droit,  irrho  siiiimturo. 

(•_')  D.in.  test.,  ch.  i.  iiit.  2,  S  -,  I>-  -!•!'• 

(3)  Tr.  des  doiiatioua  entre  vif»,   vol.  1,  n'  l.")31,  p.  'Ml. 
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".simple  projet  d'un  testament."  (1)  A  presuniption,  .such  as 
iiere  alluded  tu  i.s,  in  somo  measure,  c'o.itiniied  by  the  évidence 
in  tliiscau.se,  thatthis  paper  M'ritint^  was  inteiuled  hy  tlie  late 
H<Mny  ('aldwell,  merely  a,s  the  projet  of  a  will  :  we  reter  to  the 
depo.sition  of  Mr.  Têtu,  the  notary  ;  he  Kay.s,  that,  being  at 
Belmont  in  the  spring  of  the  year,  1800,  the  deceased,  Henry 
Caldwell,  re<|Ueste<l  of  the  witnes.s  to  return  thore,  in  tvvo  or 
three  days,  a,s  lie,  Mr.  Caldwell,  wjik  de.sirouH  to  inake  his  will, 
and,  after  a  little  retiection,  he  added,  that,  in  order  to  faeili- 
tate  the  witness,  in  drawin^'  the  will,  he  would  rediice  hi»  in- 
tentions into  writintr,  and  send  for  the  witne.ss,  at  another 
day  ;  but,  the  witness  was  not  aji^ain  sent  for,  luîfore  Mr.  Cal- 
(hvell  died.  This  presuniption  is  also  further  stren^theiied,  by 
lo<»kin^  at  the  existinj^  will  of  the  late  Mr.  Caldwell,  re^u- 
larly  executiîd  before  the  saine  notjiry,  and  leads  to  a  belief, 
that  the  paper  writing  in  question,  wnthout  date  and  without 
ëigmitiire,  was  an  unfinished  act,  and  intendcd  only  as  ins- 
truction for  drawing  a  more  formai  will.  in  the  manner  he 
had  herett)fore  doi  e.  But  thèse  pie.sumptions,  whether  well 
or  ill  founded,  are  of  little  moment  hère,  as  they  cannot  afiect 
tlu'  principle  (»f  law.  (2) 

In  îKldition  to  the  authorities  just  eited,  we  wouhl  iil.>>) 
refer  to  the  opinion  of  a  oelebrated  writer  of  the  présent  day 
in  France  Mr.  TouUier,  not  that  we  consider  his  opinion  as  an 
authority  to  ground  our  décision,  but,  as  lie  lias  written  on 
the  sjiii'e  (juestion,  on  a  law,  the  same  in  ])riiu'i})le  as  the  2<S0th 
article  of  the  Custom  of  Paris,  with  this  différence  only,  that, 
by  tlie  law  on  whicli  he  writes,  the  will  must  be  ddfi'd,  as 
well  as  ii'i'itfm  and  sif/vt'd  by  the  te.stiitor  ;  we  ^ve  his  opi- 
nion, merely  to  shew  the  uniformity  of  jurisprudence  on  this 
point,  as  well  under  the  former  system  of  law  in  France,  as 
at  the  présent  day.  He  says  :  "  C'est  la  signatui'e  (jui  rend 
"  jiarfait  le  testament  olographe,  elle  .seule  atteste  (pi'il  est 
"  l'acte  prop'-e  du  testateur,  sans  elle,  il  ne  serait  ([u'uii 
"  projet.  "  (.S)  And  he  .idds  :  "  Ijii  ]ilace  di'  la  signature  n'est 
'•  pas  variable  et  indifférente,  comme  c«^lle  de  la  date.  Cette 
"  pla^'e  est  manpiée  par  la  nature  des  choses,  elle  est  la  maripie 
"  de  l'accompli.ssement  <le  la  volonté  du  testateur,  et  de  la 
"  dernière  approbation  (pi'il  donm  à  l'acte.  Il  est  donc  néces- 
"  saire  que  toutes  les  dis])ositions  du  testaiiient  soient  terminées 
"  ])ar  la  signature.  "  (4)  From  ail  the  authoritii's  which  }'..'ve 
come  under  our  notice,  as  well  as  those  citeti,  we  are  .satisfied, 


(1)  Homjoii,  vol.  Il,  11.  :im,  11"  (i. 

(■J)  (Irifm  vs.  di'ijl'iii,   1  \'c.s,,  l<»7. 

('A)  .")  'rdull.,  /Vs  ni.ij,os.  lis/.,  1).  -.iMi,  11°  :i~'2,  and  p.  .•f4!»,  n*  .ST."). 

(4)  //(.,  ii"37.">. 
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that,  in  ordei'  to  reiuier  a  ln^lo^raph  will  valid,  it  inust  bi- 
cloHed  and  confirnied  l)y  tlie  signature  of  tlic  towtator,  as 
constitutinfj  the  sigiiing  whicl»  the  law  roquires.  And  \vo  aiv, 
tljoreforo,  t)f  upinion,  tluit  tho  papcr  writing  lierc  priMlucud, 
ainnot  bu  received  jus  thc  last  will  and  testament  of  the  late 
Henry  Caldwell. 

There  luis  })een  another  point  raiaed  in  ar^nnient,  of  wliidi 
we  nmst  liere  also  tîikc  notice,  whicli  is,  that  this  liol()gm{)h 
will,  however  insuffioient,  in  point  of  forni,  yet,  havinf^  been 
confirnied,  b}'  the  Défendant,  who  alone  had  an  interest 
therein,  and,  at  a  tinie  when  there  existed  no  claini  agjiinst 
hini  by  the  Crown,  it  ought,  therefore,  to  hâve  the  sanie  force 
and  ettect,  as  if  it  had  been  ori^nally  niade  in  légal  forni. 
Hnt,  the  court  does  not  consider  itself  called  npon  to  give  any 
opinion  upon  this  (juestion,  however  niaterial  it  niay  appear,as 
it  is  not  niised  by  the  pleadings,  in  any  way  to  recjuire,  or 
warrant  our  décision  thereon.  This  was  necc'ssary,  as  the  time 
\vhen  this  confirmation  was  made,  the  mode  and  mannor  of 
making  it,  and  the  conséquences  to  îiccrue  therefrom,  by 
giving  légal  opération  to  an  instrument,  in  itself,  of  no  vali- 
(iity,  but  which,  by  means  of  such  confirmation,  became 
effecfciial  and  binditig,  were  matters  essential  to  hâve  been 
averred,  in  the  opposition  and  claim  of  the  Opposants,  as  upon 
ail  thèse  matters  of  fact  and  of  law,  the  Crown  was  entitled 
to  raise  a  contest  and  to  be  heanl,  but,  as  nothing  of  tins 
appeai-s  on  the  record,  1»y  which  alone  the  court  must  be 
guided,  in  giving  its  décision,  we  cannot  now  take  notice  of 
this  (piesticm.  As  to  the  other  (juestions  agitated  on  the  pleas 
to  this  «apposition,  they  need  not  l)e  noticed,  the  opinion  we 
now  hol<l,  as  te  '«e  insufliciency  of  the  will,  remlering  this 
unnecessary. 

Judgment  atîi)"med.  (Sfnart'K  Rcp.,  p.  327 J 

This  cas(;  was   carricil  to  the    Privy    Ccmncil,  and   hère 
follows  the  judgment  of  Their  Lordships. 


PuiVY  COUN'CIL,  l.'ith  May,  and  21st  June,  J<s:}4. 

Pivsent  :  the  Vioe-Chiuicellor,  Mr.  justice  Farke,  Mr. 
Justice  Kosancpiet,  the  Chief  .ludgc  of  the  Hankruptcy  Court, 
Sir  E.  H.  East,  Sir  A.  Johnson. 

William  Meiklejohn,  tutor,  etc.,  Appellant,  and  Tiip:  A'itor- 
NEY  General  of  Lower  Canada,  and  Sir  John  Cai,d- 
WELL,  He.spondents. 

Tho  Qiichec  uct    luiviii^'    proviilcil,    tluu    ovory    ownor    of   IhikIs, 
j^ooda  or  crédits,  who  Iuih  a  rit^lit  to  iilieiuite  the  8;ii(l  laïKls,  jçcjodH  (ir 
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cliatU^ls,  in  liis  or  lier  lifctiiiic,  iiiay  dovisc*  or  iMMiucatli  tlic  Haiii»',  at. 
iiis  or  lit-r  (Icatiii,  !»>■  Iii.s  or  lit-r  laat  will  and  toîstaincnl,  siich  will  hein;; 
exociitiîd,  oitliiM'  acconlin^r  toMic  laws  of  Ciuunla,  or  nrcordiin/  lo  Ihr 
j'iinim  jinKcriliid  hij  Un  Imrx  nj  lùiijlinnl.  Ifihl,  tliat.  a  will,  invalid  accord- 
u\\i  to  tlio  l'rcncli  law,  and  iiot  cxi'ciiU'd  arcordin<:  to  tli(^  provisions  of 
tlio  statntc  of  frauds,  so  as  to  j)as,s  fri'tdiold  lands  in  Kiijrland,  will  not 
pass  laiids  in  Canada,  altlioujjcli  it  woiild  pass  (roj)yliold  or  leasohold 
l)ro[iiTty  in  iMi^rland. 


|i"  ■  «^ 
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Hy  thc  lOtii  Hcctioii  of  tlic  Qm-lirc  At-t,  Utli  Geo.  III, 
ch.  I.XXXIII,  it  Wîi.sciiHcti'd,  "  Thfit  cvitry  owiu'i-  of  IhikIh,  ^ood.s 
or  crL'dits,  in  tlic  said  province,  who  has  a  ri^ht  to  alienatc 
tlio  said  lands,  <ro<)dH  or  cliattols,  in  liis  oi'  lier  lifetinie,  l)y 
«k'iMJ  of  sait',  ^ift,  oi"  otlicrwisc,  niay  «lovisc,  or  lu'(|Ut'ath  the 
saine,  at  liis,  or  lier  deatli,  hy  liis,  or  liei"  last  will,  and  testa- 
ment, any  law,  usa^e  oi-  eustoni  theretofore  or  theii  prevailin^ 
in  tlie  said  province  to  tlie  contrary  tliereof,  in  anywise, 
notwithstandiii^,  sncli  will  hein^  executed,  eitlier  accordinj,' 
to  the  laws  of  Canada,  or  according  to  the  fornis  prescrilied 
Ity  tlie  laws  of  Eiiffland." 

The  Pi'ovincial  Législature  of  Lower  (yaïuula,  snhse(|uently, 
])asHeil  an  act,  41st  (Jeo.  lll,  cli.  JV,  whicli,  after  l'eciting  the 
]()tli  section  of  the  Québec  Act,  and  that  douhts  "  and  diHi- 
culties  lia<l  ai'iseii,  in  tliis  province,  toucliing  the  true  inteiit 
and  nieanino-  of  the  said  act,  in  tliis  respect,"  pro\ided  "  that 
it  sliall  an<l  iiiay  he  lawful,  foi'  ail  and  every  person  and 
persons  of  sound  intellect  and  of  âge,  liavinj^,'  the  légal  exercise 
of  their  rights,  to  di'vise  and  lie(|Ueath,  hy  last  will  and  tes- 
tament, wliether  tlu'  same  lie  made  hy  a  hushand  or  wife,  in 
favor  of  eacli  other,  or  in  favor  of  one  or  more  of  their 
childivii,  as  they  sliall  see  meet,  or  in  favoi-  of  any  other 
pi-rson  or  persons  whatever,  ail  and  every  liis  oi-  hei-  lands, 
goods  or  crédits,  whatsoever  be  the  tenure  of  such  lan<ls, 
wlK'ther  they  1k^  pvopvex,  (icqiirfH  or  coixpicts,  without  reserve, 
restriction  or  limitation  whatsoever,  any  law,  usage  or  custom 
to  the  conti'ary  thei'eof  in  any  wise  notwithstaiiding:  provided 
always,  that  it  sliall  not  hc  lawful  for  a  husliand  or  wife, 
making  such  last  will  and  testament,  to  devise  and  l)e(|Ufatli 
more  than,  liis  or  lier  part  or  shfire  of  their  community  or 
otliei'  property  îind  estate  wliich  lie  or  slie  may  liold,  or, 
thei'ehy,  to  préjudice  the  right  of  the  sui'vivor,  or  the  custo- 
mary  or  setth'*!  dower  of  children  :  provided  aiso,  that  the 
said  liglit  of  devising,  as  ahove  siiecified  and  declared,  sliall 
not  he  construed  to  extend  to  a  devise  hy  will  oi-  testament 
in  favor  of  any  corporation  or  other  peisons  in  nioi'tniain, 
unle8.s  the  said  corpoiation  or  |iei'S()Us  lie  hy  law  entitled  to 
acce])t  thereof.  And,  wlioreas  «louhts  hâve  ai'iseii  touching  the 
method  uow  followed  of  proving  last  wills  and  testaments, 
made  and  executeil  according  to  the  fonuis  prescrihed   hy  the 
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lîiws  ot'  Kiifflaiid,  hcforc  oiic  or  nioi'(>  ot'  thc  judLrt's  ot"  the 
courts  of  civil  jurisdictioii  in  tliis  province:  It;'  it,  tlu'rid'on', 
t'urtlicr  i'nact('d,that  siu'li  proof  sliall  liavc  tlic  sauic  foi'cc  niid 
cfît'ct  Hs  if  niadc  and  taken  Ix^t'orc  tlic  (Jourt  <»t'  Prohati'." 

Mr.  Henry  (înldwcll,  tlic  ])roprictor  of  thc  .seif^niory  of 
Ldiizon  ,  niadc  a  wiil,  wincli  coinnicnecd  in  tlicsc  tcrniH  :  "fn 
tlic  naine  of  (}od  :  Amen.  I,  Henry  Caldwell,  of  Belniont,  near 
Quidiec,  l)einf(  of  sound  niind  and  nieiuory.blesHcd  be  (lod.and 
.seeiiit^  tlie  uncertainty  of  every  thini^  in  tliis  world,  do  now 
niake  and  puldisli  tliis  niy  last  will  and  testament,  liei'elty 
revokiiif^  ail  and  every  otiier  will  luiretofore  made."  Tlu; 
whole  of  tliis  will  was  in  the  testatoi-'s  liaiid\vritin<f,  Imt  lie 
liad  iiot  suliscrilu'd  lus  name  at  tlie  t^nd  of  it  :  it  was  at'"sted 
Ity  no  witiiesses,  and  tliere  was  no  date  atfi.Ked  toit;  Itut  it 
was  arj^'ue(l  in  thc  courts  below,  that  as  one  of  the  le^acics 
was  to  Mr.  Bowen,  Ity  the  title  of  Attorney  (îeneral,  wlio  was 
not  ap])ointed  t(t  that  situatiftii  until  l!SO(S,  that  it  miist  hâve 
hcen  written  sultse(|iieiitly  to  that  year.  AU  doubt,  however, 
on  the  latter  subject  was  reiiKtved,  by  an  affidavit  of  the 
testator's  hou.sekeeper,  wliicli  was  taken  in  Enj^land,  after  the 
décision  (tf  the  courts  in  C'ana<la,  ami  (tf  which  the  App(dlants 
were  admitt(^d  to  the  bciieHt,  uiider  an  order  of  the  judicial 
committee  «tf  the  7tli  December,  XKWl.  She  lepctsed  that  sht> 
liad  seeii  the  testatoi-  write  the  will,  a  few  liKtiiths  before  liis 
death  (which  took  place  on  the  2Stli  «tf  May,  IMIO):  that 
lie  tol«l  Iwr  it  was  lus  will,  and  «)i-de)'e«l  lier  t<t  l«tck  it  nj)  iu 
lus  escrit«tir,  which  she  accordiii<fly  «li«l. 

The  priin-iital,  and,  in«lee«l,  the  only  «|n(ïsti«)n  that  was 
aro-ued  at  l<'«i(fth  befttre  tli«' judicial  committee,  was  as  t«t  the 
validity  «tf  this  will  to  pass  the  sei^ni«iry  «tf  Lauzon.  It  was 
supp«irt«'<l  by  the  Ajtpellaiit,  wlio  appeare«l  on  behalf  «tf  Mr. 
H.  C'aMwell's  jrrandsitn,  who  was  a  «levisee  un«lcr  it,  and 
oppu^nied  by  the  counsel  f«)r  the  (,'r«twn,  which  lia«l  «bstraim-d 
mtitn  the  si'iifniory,  f«)r  a  debt  «lue  tn  His  Majesty  fntm  Sir 
Ji)lin  (hihliri'll,  i\w  sim  twuX  heii-at-law  of  the  testator.  Tlu; 
('«iiirt  «)f  Kino''s  Heiicli,  at  (^ui'bec,  «tn  the  Kîth  «tf  April,  bS'27, 
ileci«le«l  that  the  will  had  neither  beeii  e.\«'cuted  acc«trdini>'  to 
the  laws  of  Cana'la,  n«)r  t«)  the  forms  presci'ibe«l  by  tlui  law 
«tf  Kiii^lan«l,  s«)  as  tit  ^tass  tli«'  si'i<fniory  :  aii«l  this  «lecisi<tn  was 
coiitirmed  by  the  )U«l<t-ment  «tf  the  C!ourt  of  Appeals,  «tn  the 
:}()th  «>f  July,  1<S2<S,  which  was  now  appeale«l  fivim. 

Sir  C'haulks  Wk'ihkiii.i,  (K.  r.)  and  J\iu(//it  (k.  c),  f«tr  the 
Ajipellants:  'l'iiis  will  is  a  ^o«i«l  liol«)e;ra])h  will,  capable  «tf 
])assin^  real  estâtes  by  the  law  of  France.  The  C'ust«)m  «tf 
l'aris,  by  which  tli«'  pr«tvince  of  Lower  ('ana«la  is  ^ovei"ne«l, 
«tuly  re«|uir«'s,  witli  re«rard  to  hol«t^'ra])li  wills,  that  tliey 
should   be  "écrits  et  signés  de   la  main  et   sein;.,'  manuel   du 
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tt^statour."  Thèse  last  words  are  noarly  identical  witli  those 
of  oiu"  statute  of  tVauds,  wliicli  ve(|nii'eH  tliat  a  Avill,  to  pass 
freehold  estâtes,  sliould  be  "  si^ned  by  tlie  party  so  devisiiig 
tlui  same."  The  same  mode  uf  signature  oii^ht  therefore  to  be 
held  sutficient  to  satisfy  tho  reijuisitioîis  of  both  hxw  :  and  it 
has  loiif^  beeii  establislied,  in  our  courts,  tliat  the  si^iiatuiv, 
by  a  testator,  oï  liis  naine,  at  the  be^inning  of  a  will,  as  in 
th(^  pi'esent  case,  is,  for  the  purposes  ot"  tlie  statnte  of  frauds, 
t'<|ually  {l'ood  as  liis  subscription  of  it  at  the  end,  in  tlie  more 
ordinary  nuîthod.  Leni<trque  vs.  Std'idci/,  (1)  A-Uls  \s.  Suiif/i. 
(2)  The  French  coui'ts  hâve  corne  to  nearly  simihir  décisions, 
as  in  th(!  case  of  the  widow  Voilain,  reported  l)y  Jh-niziirt, 
(8)  wliei'e  a  lioloj:rrai)h  will  was  held  good,  althou<fh  the 
whole  of  it  was  written  upon  tlie  tirst  pa^e  of  a  sheetof  letter 
])aper,  between  which  there  intervened  two  blaiik  patres 
bet\)re  the  signature,  which  was  on  the  4th  page.  Another 
case,  of  a  precisely  similar  nature,  (4)  is  reported  by  the  sanie 
author,  which  was  decided  in  the  same  way,  upon  appeal,  by 
tht!  Châtelet  of  Paris.  The  waiit  of  date  does  not  vitiate  a 
holograph  testament  in  Canada,  although  it  would  hâve  doue 
HO  in  France,  under  the  old  rér/i)ue,  on  account.  of  the  pro- 
visions of  an  ordonnance  of  1735;  but  it  has  been  decided, 
after  considérable  discussions,  in  the  case  of  the  Sieur  Den- 
t<mches,  (5)  tliat  this  ordonnance  did  not  extend  to  wills  made 
in  the  French  American  colonies. 

If  this  Avould  not,  however,  enure  to  pass  lands,  accordinij^ 
to  the  law  of  F'rance,still  it  was  e.\ecuted  accordingto  the  fornis 
of  the  law  of  Englan<l,  so  as  topass  ail  copyhold  and  leasehold 
lands.  There  is  nothintj  in  the  Québec  Act  to  oblige  the  poss- 
essorof  a  .seigniory,  in  Canada,  to  observe  in  his  will  the  forms 
recpiired  by  the  law  of  England  to  pass  freehold  property.  It 
is  a  fallaey  to  say,  that  the  ab.solute  property  of  lands  held 
under  the  Custt)in  of  Paris  is  a  freehold,  for  that  is  a  species 
of  property  recognized  oiily  by  the  law  of  England.  If  it  had 
been  the  intention  of  the  framers  uf  that  statute  to  re(|uire 
tlu'  attestation  of  three  ])ersons  to  ail  wills  of  l'eal  estâtes  in 
Canada,  tliey  surely  would  bave  inserted  the  word  "attested," 
as  well  as  "e.vecuted  according  to  tlu'  fornis  j)rescribed  by  the 
law  of  England."  Any  doubts  which  forinerly  niight  bave 
existed  are,  however,  removed  by  the  provincial  act,  which 
was  passed    expre.ssly    for    tlu^    purpo.se    of    facilitating   the 
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l'xorcisiiig  of  tlu?  tostameiitiiry  powcr.  T1k>  last  clanso,  iiidccd, 
clearly  sliews  tlie  views  of  tlu*  Canadiuii  k'pslatiirt',  iK'oan.se 
it  pruvides  for  the  proliak's  of  wHIh,  execuU'«l  accoi'diiijr  to 
tht!  forniH  prescribod  by  thc  law  of  Eiigland  ;  Imt  wHIh  of 
frcehold  land,  as  is  well  known,  rciiuii'e  no  prohate,  and  the 
interprétation,  therefore,  which  nui.st  be  pnt  on  those  expres- 
sions is,  wills  executed  in  such  manner  as  is  reipiisite  by  the 
iaw  of  Enj^land  for  passinfr  personal  property,  or  real  pro- 
pei'ty,  not  being  freehold.  This  will  is  perfectly  valid  for 
either  of  the  t\v<i  latter  purposes,  by  English  hiw,  and,  there- 
fore, is  valid  for  every  purpose  in  Canada. 

Tlie  soLiciToll  GENERAL  (Sir  C.  Pepys)  an<l  WlOHTMAN,  for 
tlie  Respondents. 

There  is  no  principle  ))etter  estai  ilished.,  in  the  law  of 
l'^'ance,  than  that  the  signature  of  a  testator  nuist  be  attixed 
at  the  end  of  a  holograph  will,  in  order  to  dénote  that  it  is  a 
complète  and  perfect  instrument.  (Pothier,  Traité  de»  tenta- 
mcnts,  ch.  1,  sec.  2  ^  The  two  cases  cited  from  Dcnizart  ave 
([uite  in  accordance  with  this  principle.  What  does  the  length 
of  interval  between  the  will  and  the  signature  signify,  so 
that  the  signatui'e  is  at  the  end  of  it  / 

The  Provincial  Statute  was  passed  for  the  purposes  of 
explaining  ail  doubts  as  to  the  subject  matter  of  Canadian 
\\'ills,  not  as  to  the  mode  of  executing  them.  Its  etlect  is  to 
e'.'.able  the  landholder  to  devise  the  whole  of  his  real  property 
to  whom  lie  pleases,  instead  of  a  part  otdy  of  it,  as  was  the 
case  under  the  French  law,  not  to  empower  him  to  dispense 
with  the  useful  f(jrmalities  of  either  attestation  or  signature. 
'l'Ile  only  question  is,  what  is  the  meaning  of  the  words, 
"  forms  pi-escribed  l>y  the  English  law  r  and,  as  there  are  no 
forms  prescribed  by  that  law  as  to  the  executicm  of  wills  of 
pei'sonal  property,  it  is  cleai'  that  they  must  mean  those  forms 
which  it  requires  for  passing  of  freehold  property.  This  will, 
therefore,  must,  either  according  to  the  law  of  France,  or  of 
England,  be  held  invalid,  as  to  the  estate  in  question. 

The  Vice-ChaN'cellor  :  Their  Lordships  are  of  opinion, 
that,  upon  the  true  constructi<m  of  the  act.,  I4th  Geo.  tll,  ch. 
l.x.xxill,  s.  ]0,  a  will  disposing  of  lands  or  goods  iri  Canada 
will  be  go(Kl,  if  executed  according  to  the  law  of  Canada, 
which  recpiires  the  same  form  for  a  will  of  lands  as  for  a  will 
ofg<j!)ds;  and  that  a  will  disposing  of  goods  in  Canada  will 
1k^  good,  if ,  by  the  law  of  England,  it  were  surticient  to  dis[)ose 
of  Personal  estate  ;  but,  that  a  will  disposing  of  lands  in 
(yanada,  if  it  be  not  executed  according  to  the  law  of  Canada, 
will  not  be  good,  unless  it  is  niade  according  to  the  law  of 
England.  The  words  of  the  section  are,  "executed,  either 
according  to  the  laws  of  Canada,  oi-  according  to  the   forms 
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pr»'S('i"ilH'(l  Ity  tlie  la\vn  ol"  Kn^luiid.  "  By  tlic  Kti^'lish  l.iw,  iio 
Foi'in  is  r('(|uii-iMl  for  luiikiii^'  a  will  of  [x'i'sonal  cstatc,  luit  tlu' 
laws  ol'  Kii<flan(l  liavc  prcrtcrilted  ci'i'tain  FoniiH  for  inakiii^ 
valid  wills  tlispo.siii^' of  frt'diold  laiids;  ;iiid  Tlicii' Loiwlsliijhs 
arc  of  opinion,  thattliosc  forniH  ai'c  rcfcn-cMl  to,  l)y  tlu- statuts, 
wlicn  it  speaks  of  a  will  of  lands  executti(l  accordin^  to  the 
forniH  pi'('scril>f(l  liy  the  laws  of  En^land,  and  tliat  the  ti'ini 
"  oxccntt'd  "  eoniprelicndH  i\u\  niakin^f,  sul)sciil)in<i'  and  attcst- 
ing,  in  the  manncr  dii'ccted  Ity  the  statute  of  frauds. 

'l'heir  Lordships  are  also  of  opinion,  that  tlm  provincial  aet 
of41  (u'o.  in,  <lid  not  intend  to  altei',  and  lias  not  altere<l, 
the  law  witli  l'e^ard  to  the  foj-ni  of  niakin^  wills  in  Canada,  li\it 
does,  by  the  use  of  the  wtu'ds  "devise  or  be(jueath,"  and  "what- 
Hoevei'  he  the  teinii'e  of  sneh  lands,"  and,  hv  i"efei'i'in<i'  to  a 
devise  hy  will  in  inortiiiaiii,  shew  that  the  C'anadian  lei>is- 
lature  considered  the  act  of  14th  (îeo.  III,  to  refer  to  devises 
of  land,  technieally  so  called  in  the  law  of  Kiioland.  It  is 
plain,  upon  the  cases  and  authorities  which  hâve  been  refei'i'cd 
to,  that  the  will  in  (piestion,  thouffh  holof^raph,  and  a<ln>itte(| 
tt)  l>e  final,  was  not  si^ned  accordin^  to  the  old  law  of  Fiance, 
which  is  the  lîiw  of  Canada,  and  re(piii'es  that  the  sio^nature 
shall  follow  the  disposing  pai-t  of  the  will;  and,  as  an  Knglish 
will  of  lands,  it  is  clearly  nuU. 

Thei'efore,  without  entérina  into  the  (piestion  of  consti'uc- 
tion  that  niightarise  on  the  will,'rheir  Loi'ilshi])s  ai'c  of  opinion 
that  the  judgnient  below  niust  be  atfinned,  and  the  pétition 
of  appeai  dismissed,  with  costs,  to  be  taxed  in  the  nsual  nian- 
ner,  as  it  is  a  pétition  ot  ap])eal  aiçainst  the  jiid<rnient  of  tlu- 
superior  pi-ovincial  court,  atiirnnng  the  judgiiient  of  the  court 
below.  (Stiiarfs  Hep.,  Ji.  5,Sl  ;  2  Kvapp's  Reports,  p.  ;i"2S.  \'ide 
snprii,  ]).  2.S2.) 

ROAD  SURVEYOR.-PUBLIC  ROAD.-TRESPASS.-  JUSTIFICATION. 

Col'RT  OF  Kl\(!'s  He\(;h,  Québec,  20th  October,  1.S28. 
Canxon,  ai^ainst  Lakce  and  others. 
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JLIil  :  'riiiit  un  iiotioii  of  tre.spass,  as/'iis)  ii  mud  siirvoyor,  who  liail 
aet.ed  undcr  a  judumont  of  the  Court  ( .'  (^uarter  Sessions,  for  cnteriiijr 
tlio  PlantilF's  close,  and  deslroyinjr  certain  hnildiujis,  ninst  l>e  linm^'lit 
witliin  threo  montlis  after  the  ris^lit  of  at^tion  iUicniod,  as  providiul  hy 
the  statnte,  3G  Geo.  III,  ch.  ix,  g  ?<>.  (1) 

(1)  Ce  Stafiit  du  lian-Caiiaila,  ih  irUU,  .ifl  dio.  III,  ch.  IX,  ii'ost  phi.s  en 
vigueur.  Aujourd'liui,  souu  le  Code  nuniicipal,  l'ouverture  d'un  cliennn  muni- 
cipal se  fuit  par  un  règlenuint  (art.  .Tid  C.  M.)  ou  par  un  proeos-vei-hal 
(art.  794  et  s.  C.  M).  L'expropriation  pour  les  tins  innnicipaleH  .se  fait  sous  les 
articles  902  et  a.  (■.  M.,  et  les  travaux  de  construction,  d'aniélioriition  ou 
d'entretien  ordonnés  sur  les  chemins,  s(  font  sous  la  surveillance  île  l'inspec- 
teur de  voirie  (art.  376  C.  M). 
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Sucli  actidii  iiiiiy  hc  miiintuiiicd  anainst  pcrsdiis,  actinn  undcr  tli« 
urdcrM  (if  tlic  roail  Miiivi'Vor,  wlio  du  iiot  (ilcad  a  jiistiHcaticni  nl'tlii'ir 
condiift. 

Tliis  WîiH  fUi  action  of  trcspaHs  for  l)rt'akin^  nnd  cntt'riii^ 
tlic  l'Ifiiiitifi's  close,  and  dcsti'oyinf^  a  .staMc  and  otixT  Imil- 
din^s.  One  of  tlic  J)ffciidants,  Jjaruc,  picadcd  in  justification, 
tliat  hc  liad  acîtod  as  road  Hurvcyor,  undcr  a  jud<;nicnt  of  tlio 
Coui't  oî"  Quaitcr  Sessions,  lioiuoloifatin^'  a  jn'ocès-rcrlxtl  l>y 
whicli  hc  was  diivctcd  to  opcn  a  pultlic  road  tlirou^h  tlic 
t^round  on  wliieh  thc  alU^^ed  trcspass  was  conunittcd.  The 
othci'  Détendants  pleade(l  tlu'  «^cnci'al  issue  on!y. 

Kkhk,  J.  :  Tt  lias  ]>een  contcndcd,  by  tlic  comisel  of 
Laïue,  tliat  tliis  action  should  liave  been  lirou^lit  witliin  three 
inonths  after  tlie  cause  of  action  arose,  as  ])i'ovidcd  in  tlie  7(itli 
section  of  tlie  8()th  (îeo.  IIJ,  cli.  IX,  §  7(),  in  default  of  wliich 
it  could  not  lie  niaintained.  In  answer  to  tliis  (»l»jection,  it  is 
said  tliat  tlie  nia^istrates,  by  ordcrin<r  tliis  road  to  lie  opeiied, 
liad  excce<led  tlieir  jurisdiction,  and,  in  tliis  respect,  tlie  otKcer 
liail  acted,  not  vivtutc  o^rll,  liut  volorc  ajflcli,  and  is  not 
protected  liy  this  cbuise  ;  and  tliat  tliis  distinction,  in  ternis, 
was  taken  liy  lord  Keiii/ou,  as  l'eferred  to  in  Tidd's  jiractice. 
Now,  I  take  tlie  distinction  tliere  iiiade,  lietween  i:'i rttilc (tjfici'i, 
and  colore  ojfîcii  to  lie  no  nior-j  thaii  tliat  wlien  a  nia^istrate, 
in  tlie  exercise  of  authority,  clie  suhject  niatti'r  of  wliicli  is 
witliin  liis  jurisdiction,  deciiles,  in  apure  and  uprii^dit  inind, 
liiit  is  inistakeii  in  liis  opinion,  and  or<lers  an  lU-t  to  lie  doue 
wdiicli  exceeds  liis  authority,  lie  is  excused,  and  ail  persons 
actin<,'  under  liis  wari'ant  In  tlie  huniane  view  <if  the  law,  lie 
tlieii  acts  virtiifc  offii'il.  But,  wdieii,  witli  a  Jud^inent  knowin<^ 
tliat  the  act  was  not  witliin  the  scope  of  his  jurisdiction,  and, 
a  lu-art  impure,  lie  shull  wilfully  per\-ert  the  law,  to  (rratify 
private  purposes,  tlieii,  the  law  considers  liiiii  as  liavinn^  acted 
colore  officii,  and  withholds  froni  liini  its  p)-<)tecti<in.  If, 
indeed,  it  were  otherwise,  the  clause  in  the  act  would  lieconie 
of  !io  use  or  avail  :  foi-,  actiiii;'  witliin  the  liniits  of  his 
authority,  and,  in  strict  oliservaiice  of  the  jiowers  i^raiiteil,  lie 
would  he  as  well  shielded  froin  the  uiidue  exercise  of  lus 
jurisiliction,  as  if  no  sucli  clause  had  lieeii  inserted.  So  far  as 
res[)ectH  Larue,  it  is  unnecessary  for  us  t<i  eiKpiire,  whether, 
liaviuf^  oheyed  the  authority  ^iveii  to  liiiii  liy  the  Quarter 
Sessions,  or,  if  tliat  court  had  aliused  its  authoritv,  in  orderinij 
the  street  to  Ix;  opened,  whether  the  action  shoulil  not  hâve 
lieen  lirought  a<;ainst  the  niai^istrates,  and  not  a^aiiist  hini 
(on  liotli  of  whicli  points  I  could  hâve  iioditHculty  in  niakiri^ 
u[)  iiiy  niinil).  I  aiii  of  opinion  tliat,  after  the  ex[)iration  of 
the  three  nionths,  this  action  cannot  lie  niaintainetl  a<;ainst 
tlu  orticer  acting  under  the  statute,  and  that,  as  regards  liim, 
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tho  action  inust  Ih'  (lismiHst'd.  As  to  tlie  twoother  Dcfetidiiiits, 
tlii'y  Htaml  iii  a  (liltiTciit  sitiiatioii,  for  tlu'y  liavc  si-vered  in 
tlu-ir  défonce,  and  liavt;  no  pU-aded  a  jnstitication,  as  tliat 
they  came  in  aid  ot'  the  officer,  hut  hâve  r'>sted  their  det'ence 
entii'ely  on  a  j^eneral  plea,  wliereby  they  hâve  put  in  issue 
the  coininissioii  of  tlie  trespass  only,  aiid  this  has  been  coni- 
pU^tely  proved  a^ainst  them  hoth.  One  ot"  theni,  Mailliot, 
appears  to  havt;  heen  an  active  instrument  in  demolishin^  the 
buildings  ;  and,  althouj^h  tlie  other,  Phillips,  acted  with  more 
caution,  yet,  we  find  liim  présent  countenancin^  the  act  ot" 
trespa:is  :  that  his  t'oreman  assisted  in  it,  and  he  himself  st>nt 
for  l'um  to  he  ^iven  tothe  men  who  actually  pulled  dt)vvn  the 
outlu)Uses,  and  that  the  whole  was  doue  in  an  outrageons 
manner.  It  onlv,  therefore,  remains  for  the  court  to  assess 
tlie  damages,  which,  ail  circumstances  considered,  the  coui't 
assesses  at  .£50,  and  for  tins  sum  jmlgment  (l)  will  1k>  entored 
up  against  hoth  of  them,  with  costs. 

VAiJji;i{Es  and  Scott,  for  the  Plaintiif";    Gr(iv,  Romain 
and  Smith,  foi-  the  J)ef    idants.  (Htuart's  Kej).,  p.  5^88.) 


JURISOICTION. 


Corjtr  ()!••  Kixo's  Bench,  Québec,  Oth  December,  1828, 
WiLsoN,  against  Kekh. 

Hrlii  :  Tliat  tlic  court  luis  no  juriscliction,  in  an  action  ajrain.st  a  judue 
of'tlu^  Court  of  \'ici-A(lniiralty,  to  recover  liacli  nioncy  j»ai(l  to  Imu  as 
fts's  in  a  suit  dctcrniined  in  tliat  l'onrt,  hut.  tlie  ronicdy  is  by  apjieal  to 
the  liijjrli  Court  of  Adniiralty  in  Knjrland,  <ir  to  tlu'  Kiii^  in  lii.s  i'rivy 
('(nnicii. 

.V'/y(W(',  Tliat  the  rijrlit  of  the  judjjeofthe  \'ice-Aduiiralty,  to  exact 
fei'H,  is  of  an  ininioniorial  usa<je  introduced  into  tlii.s  country  atter  the 
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Certai!»  fées  were  paifl  by  the  Plaintiff  to  the  Défendant, 
as  judgi' of  the  Ctau't  of  Vice-Admiralty  for  the  ])rovince,  in 
a  suit  lately  pi'nding  before  him,  for  sut)tractio!i  of  mariner's 
wages,  and  this  was  an  action  to  recover  back  the  fées  so 
])ai<l,  amtaniting  t(j  the  sum  of  £15,  for  the  express  purpose 
of  trying  the  1  défendants  right  to  exact  the;n. 

WlLLAN,  for  the  Plaintitf,  admitted  that  a  court  having 
jurisdiction  over  the  stibject  matter  (u*  cause  of  action,  has 
jurisdiction  eipially  so  over  that  which  is  necessarily  incidental 
to  it,  but  that  the  sum  tlemandetl  ought  not  to  be  considered 
as  costs  of  suit,  but  as  a  sum  of  money  paid,  inider  the  cohau' 


(1)  Atiinnud  iii  uppeal,  tho  «SOth  Âpril,  ISlUh 


DE    I.A    l-noVIXCE    DE   (/l'I^lliEf. 


■im) 


of  fées,  to  tlic  .iu<lgi'  liiinst'lf,  havin^  no  ri^lit  to  tako  snoh 
fcoH  ;  1.  Bc'causc,  if  t\w  rifjlit  exists  at  ail,  it  iiiust  Itc  fouinlc»! 
t'ithei'  upoii  oxiJivss  oiiactiin-nt  or  iiiimeiiiorial  UHa^f,  lU'itluT 
ol'  which  liad  bcoii  sliewii  :  2.  Bocausi',  l»y  tlie  provincial 
ordinance  of  tho  (Tovernor  in  couneil  of  the  ycar  17(S0,  a  suni 
of  £200  per  ainiuin  was  allowcd  to  the  then  jud^'cof  tlic  Viet;- 
Adiniralty,  in  lieu  of  fecs  ;  and  .S.  Bocaust'  it  is  in  ovidcncn 
that  the  Défendant  l'eceives  the  anniial  salary  of  £200,  us 
jud^e  of  the  Vice-Adniiralty  Court. 

FlUMIlosE,  for  the  Défendant,  said  that  this  court  could  not 
entertain  the  question,  inasmuch  a.s  it  relates,  exclusively,  to 
anotlu'i"  court,  the  Vice-Adniiralty  having  compétent  and 
original  jurisdiction  over  the  subject  niatter  before  it,  viz.,  a 
suit  for  niariners's  wa^es,  to  which  the  (juestion  of  costs  and 
the  aniount  thereof  was  purely  inci<lental,  and  could  only  be 
corrected  by  an  appeal  froni  the  judf^nient  to  the  hi^h  Court 
of  Adniiralty  in  En^land,  or  1)y  a  pétition  to  the  jud^e  of  the 
Vice-Adniiralty  to  revise  the  taxation. 

By  the  consent  of  parties  the  court  pronounced  its  jud^- 
nient  in  vacation. 

BoWEN,  J  :  The  Défendant  has  put  upon  the  recoi'd  his 
commission  under  the  great  seal  of  the  hi^h  C(Hirt  of  Ad- 
niiralty in  England,  which  delegates  the  necessary  power  to 
him  as  such  judge,  with  the  right  of  taking  fées  as  exercised, 
not  only  by  the  high  Court  of  Admiralty,  but  iintil  very 
lately  by  the  judges  in  every  other  court  in  Englaiul.  It  is  in 
évidence  that,  upon  the  concpiest  of  Canada,  the  tirst  governor 
gênerai  Murray,  in  1704,  by  letters  patent,  appointe»!  Mi*. 
A^^A"*,  judge  of  the  Vice-Admiralty  for  the  province  of  Quel)ec. 
and  granted  the  office  to  him,  with  the  right  to  take  and 
leceive  ail  such  fées  and  émoluments  as  any  othei*  court  in 
the  colonies  t()(jk,  or,  of  right,  ought  to  hav<'  taken  in  any  of 
them.  Hère,  then,  in  llinhic,  we  Hnd,  that,  on  the  tirst 
iuti'oduction  of  the  office  into  Canada,  fées  vvere  granted  to 
th(^  judge.  Again,  in  Septembei',  I7(i!),  in  the  conunission 
issued  )ty  the  gevernor  to  Mr.  Johnson,  we  find  thèse  words, 
"with  power  of  taking  and  receiving  such  salai'v  a:s  should 
hereafter  be  appointée!,  and,  in  the  meantime,  to  take  ail  such 
profits,  advautages  and  émoluments  to  the  said  office  Ix^long- 
ing,  with  such  fées  as  should  be  approved  by  His  Excellency." 
The  ordina_iice  of  17("S0,  for  regulating  the  fées  of  varions 
offices  in  the  province,  which  the  Paintiff  has  much  relied  on, 
was  merely  temporary,  and  expired  long  before  the  appf)int- 
ment  of  the  ])efendant  to  be  the  judge  of  the  Vice-Adnnralty, 
it  contained,  however,  a  législative  recognititm  of  the  right  to 
fées,   by  granting   to   the  then  judge,  a  salary  of   £200  j>ei' 
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(tnnuin,  in  li(Mi  of  fccs.  (  1  )  Tlic  aiiciciit  n'<(iHt('rs  ot'  tlif  court 
hIho  pi'ovc  tliiit  tlic  l'oiiiit'i'  jinl^cH  (lid  rt'ccivc  t'ci'S,  iii  oui'  oF 
thon»,  wu  HikI  II  l»ill  ])orn'('t(Ml  in  »i  suit  for  HL'anien'.s  \va<,'(>s, 
in  wliic'h  tlif  followiiii^  item  was  iiiHcrttMl  l)y  thc  proctor  ; 
"  Faid  to  tlif  ju(l<;<',  CI  l!),s."  Now,  as  tliis  court,  tlii-  Kiufj's 
B(Mich,  lias  no  appcllatc  jurisdiction  ovt-r  thc  dt'eisions  oF  tlu' 
Vici'-Aduiiralty  i'oui't,  wc  caunot  try  tl  it  wliidi  tlic  jud^e 
lias  dont'  in  tlic  cxci'cisc  of  liis  office,  iii  any  niattci'  witliin 
tlie  scope  ot"  liis  Jurisdiction,  (2)  altliou^di  lie  sliould  liave  pro- 
ceeded  orroneously.  Tlic  case  oF  Ackcd//  vs.  Pitrkinson,  (8) 
wherein  it  Wfis  heid  "  tliat  an  action  on  the  case  is  not 
uiaiiitainaltle,  iF  the  court  lias  a  i^cnci-al  jurisdiction  ovei*  the 
suhjcct  uiatter,"  is  directly  in  point.  A<;ain,  it  is  distinctly 
stated  in  Hbi^h^tonrH  (îoiiiiiientarics,  (4)  that,  wheii  thc 
Adiiiirars  C^'ourt  lias  jurisiliction  ovcr  thc  orif,,dnal  cause  of 
action,  it  has  jurisdiction  also,  over  ail  consc(|uential  (|Ucstions, 
althouf^h  pi'opci'ly  tli  'V  ni  ly  he  deterMiinalile  at  conniion  law. 
Wc  kiiow  not  under  what  circunistances  the  Sfdary  oF  X2{)() 
'pe.r  anniiiii,  is  paid  hy  His  Majcstv  to  the  présent  Jud^c,  Imt 
this  Wc  know,  that  the  warrant  dcjcs  not  express  it  to  be  in 
lieu  oF  fées  This  action  iiiust,  therefoi'e,  Ite  disniissed,  and  thc 
IMaintirt' K'Ft  to  his  reiiiedy  liy  an  appeal  Froiii  the  Cîourt  oF 
Vice-Adiiiii'alty  to  the  hi^h  Court  oF  Adiniralty  in  Kn<;land, 
if  lie  sec  fit,  or  lie  niay  appeal  Ftoui  this  ju(l<jjnient  to  the 
Kin^'  in  council. 

Taschkhe.U',  J.  :  We  arc  not  callcd  upon  todctcnninc  whc- 
tlicr  it  is,  or  is  not  expédient  that  the  judife  of  thc  Vice-Adiiii- 
raltv  should  reccive  fces.  this  helonirs  to  thc  !« -rislature,  but 
to  décide,  aecordino-  to  the  law  as  we  Hn<l  it,  whcthci'  it  lie  f^ood 
or  bad.  Thc  establishment  of  thc  court  of  Vicc-Adiniralty  was 
a  conseciucnce  of  the  con(|uest.  Thci'c  has  becn  no  particular 
statutc,  cithcr  oF  the  impérial  parliament  or  oF  thc  pmvincial 
parlianicnt,  specially  providiiifir  ft)r  the  establishment  of  this 
court  in  C'auîida.  The  oHicc  of  judi^e  of  this  ccaii't  cannot  be 
eonsidercd  a  new  office  :  but  the  courtaud  its  officcrs  an^  esta- 
blishcd  in  this  country  u])on  thc  samc  footing  as  in  En^land, 
witli  the  samc  powcrs,  the  samc  privilcfi^csand  thc  samc  rights. 
Amonirst  thèse  ri^'hts  is  the  rif^htof  rcceivin^' fces,  establishcd 
by  an  immémorial  usa^c,  ecpiivalent  to  a  positive  law,  which 
usaijfc  has  becn  recogni/ed  and  acted  upon  in  this  country. 
This  usaf^e,  in  England,  is  more  ancient  than   thc  statutc  of 
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(1)  Par  la  b.  1"2,  du  cli.  (JXXXVUi,  de  Statuts  revisés  du  Canada,  le  Iraite- 
nient  du  juge  de  la  Cour  de  Vice-Amirauté  de  (Québec  est  de  .'J!!'2(MKI  par  année. 

(•1)  Wocxl's  Iiistlliitrs,  4»S  ;   I  Chitty's  FIkkIukj,  J).  (JO. 

('À)  3  Maule  and  Selwyii,  424. 

(4)  Vol.  HI,  p.  IHS. 
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Kdvvaitl  III,  wliich  pioliiltits  tlic  takiii^  <if  fccs  witliout 
thc  iiuthority  <»I' pfirliiuiit'iit,  ul'tt'i' tlif  iiiakiiii^  (tf  tlic  statuts, 
liiit  flot'H  Ilot  l'cvokt'  tlu'  luwsand  usa<^»'s  prcviously  cstahlislicd. 
Tliis  usa^c  iimst  tlicn  bc  t'oiiHidcn-d  as  oiio  t'HtaltliHlicd  Ity  com- 
jK'ti'iifc  autlioj'ity  ;  it  Iihn  hccii  t'oUowcd  iii  tlic  cidoiiics,  and  lias 
liocn  introduc't'd  iiito  this  piovinoi'  witli  the  Court  ot'  Vicc-Ad- 
iiiiralty.  It  is  a  law  fvoiu  whicli  wc  hâve  iio  ri^lit  to  dt-i'o^'att', 
unlt'SH  authori/t'd  hy  an  act  ot'  pfiilianicnt.  Now,  tlieiv  is  no 
law  in  force  wliicli  dérobâtes  l'roni  tliis  usa^c.  It  is  true  tliat 
tliere  was  ati  ordinancc  whicli  dero^oited  t'roni  it,  t'or  a  tinie, 
Imt  tlie  K'^islatnre  luis  not  tlioni^lit  propci-  to  continue  this 
teiiiporary  act,  it  is  not  for  us  to  supply  this.  Tlie  ordinance, 
then,  so  fai*  froni  hein^  l'epu^nant  to  tht'  receivinf;  of  thc  fées, 
t'ornially  reco^ni/es  the  usa^e  unch-r  whicl»  they  are  received. 
'l'he  Sovereign,  in  hisconnnission  conferring  the  ofHci'  of  judge, 
p'ants  it  with  al!  the  fées  hiwfully  appertaining  to  it.  Wecan- 
Hot  of  ourselves  take  thein  froni  hini.  The  (piestioii  of  fées  is 
accessary  to  the  principal  litigation,  and  is,  therefoiv,  of  the 
jurisdiction  of  ^ho  Court  of  V^ice-Adniii'alty,  and  not  of  this. 
If  the  judfre  lias  eri'ed,  it  is  only  hy  un  a'ipeal  that  lus  error 
can  lie  rectiticd.  If  this  court  could  at  ail  interfère  in  this 
iiiatter,  at  utinost,  it  couhl  only  be  wlien  the  judge  received 
fées  not  sanctioned  by  the  table  of  fées  of  the  Vice-Adniiralty, 
but  there  is  nothing  of  tlu'  kind  in  this  case  al le^fed  or  proved. 
The  only  (piestion  being  whether  the  iniiiieniorial  usaijje  of 
receiving  fées  in  the  A<liniialty  by  the  judge,  which  lias  also 
obtaiiiefl  in  the  other  Kritish  colonies  whei-e  Courts  ot"  Adiiii- 
ralty  hâve  beeii  establisheil,  is  in  force  in  this  country,  and, 
thinkingr  as  I  do,  that  it  is,  I  coneui-  in  the  opinion  of  the  court, 
that  the  ipiestion  isoueof  costsAvhich  belongs  to  the  Vice-Ad- 
iiiiralty,  and  that  this  court  lias  no  jurisdiction  over  it.  The 
actioji  iiiust,  therefure,  be  disinissed  {Stuurf'n  licp.,  p.  îi4J  ). 
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Col'in"   OF    AlM'KAI.S,    Québec,  2+    duly,    I.H'29. 

On  appeal  froin  Québec. 

Vax   Kouohxet,  Apjiellant,  and  Maitland  aud  others,  Res- 
pondents. 

Advances  in  frnndB,  ntuler  a  written  ufrioenieiit,  are  luado  by  A,  a 
iiiercliaiit  in  Upper  Canada,  to  enalilc  B.  a  centractor  fur  InnibcM-,  to 
rut,  and  convoy  te  tlie  (Québec  iiiarket,  a  inuintity  nf  tiinhor,  npoii  tiie 
('(inditioiiH,  thaï,  as  Budii  as  dres.^etj,  it  slmidd  lie  ciiiiHidercd  as  liclon- 
t'in^'  and  delivered  to  A,  hut  ('(inveyed  to  inarkct  at  the  risk  and 
expense  of  B  ;  tliat  A,  shoiild  huve  the  Bule  of  the  tioiber,  and  account 
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t4t  II,  Tor  iiMV  Itiilaïu'it  nuiiuiniii)r,  iiHitr  h  iliMliiction  of  l)is  <liHl)tirN(>tii<Miti4 
iiixi  iiclvuiiicH,  iiicliKlii)^  1(1  |M-i-  (■«■itt  npoii  tlic  Iatt4>r,  willi  ii  <!()l^llliH^«illll 
oi"-i  jKir  ctMil  ii|iiiii  Mil-  Mille  :  llilil,  tliat,  al'ttM-  a  <l»'li\t'iy  t«)  A,  IuJihc  it 
n'aclit'M  tlu'  iiuirki't,  witlmiit  fiiuid  or  ((illiiHinii  «itli  15,  tlic  tiiiilnT 
foiilil  iKit  Im'  attai'licil  at  tlu-  suit  nf  \Vh  rrrilitnrH,  iti  |iayiiicnt  <if  lii» 
(lol)tM,  litit  tiivi  lialancc  if  aiiy,  at'lcr  a  huI<<  l)y  A,  ciiii  uloiiu  hu  arrtvsU'tl 
iii  liis  liaiiils,  iiiidiT  tlio  iMiH-fMH  ot'tlio  ((airl.  (I) 

On  tlic  twcnty-iiintli  tliiy  tif  May,  l(S27,  onc  Alcxamlcr 
McDoiialil,  ht'iii;^  iixlt'IitiMl  to  tlu-  llrspuiidciits,  tlit-y  ulitaiiicd 
ail  attacliiiiciit  ai^aiiist  liis  iiiovcalilc  cHt-cts  and  estâtes  perso- 
nal.  l^n<l<'i'  tlii.s  pi-occss,  a  lat't  ot'oak  and  piiic  tiniln-r,  tlit'ii 
lying  at  Cape  Hotii^t',  wa.s  attadicd  Ity  tlio  Hlicritt'  as  In-lon^in^ 
to  th(!  DcrciKlant,  M(d)i)nald.  !'•  tlu-  |)r()^r(',sH  ot"  tlic  Hcspoii- 
donts  Huit  tu  ri'covtT  tlicir  dcl)t,  tlic  Appidlant  inti'i'vcned, 
and  clainifd  tlio  tinilicr  as  liis  proporty,  tlu' sanic  havin^f  heeii 
in  lus  p(isscssii)n,  until  the  si-i/urt'  <»f  it  l>y  tlu'  Hi-spondriits,  in 
viituc  1)1"  H  dclivcry  tluTcof",  on  tlic  Istday  of  May,  1M"27,  and 
of  aiiotluT  (k'iivory,  on  tlic  ilOtli  day  of  tlic  saine  inoiitli,  in 
pursuancc  of  a  contract  iiiadc  nt  Cornwall,  in  Uppor  (,'anada, 
on  tlic  (itli  day  of  .laiiuary,  1S27,  la-twccn  tlic  Appcllaiit  and 
tlic  Défendant,  in  tlic  followiiiff  tenus:  "  Tlie  sai<l  Pliilip 
"  Van  Koii^linet  dotli,  lici'cl»y,  a^'ree  to  Hnish  tlic  said 
"  Alcxaii<lcr  McDonald  witli  sncli  articles  of  nicrcliainli/c, 
"  provisions,  i^rain,  fora<,'e  and  otlici*  iic(;essarics,  as  lie  tlic 
"  said  Philip  V^in  Kou<^linet  sliall  dceiii  advisablc  and  cxpc- 
"  (lient,  and,  for  sucli  terni  of  tiiiie  an  lie  tlic  said  l'iiilip  Van 
"  Kou^dinct  sl>dl  tliink  pi'opcr,  in  order  t<»  i'iial'le  tlic  said 
"  Alcxander  McDoiiaM  to  ^et  ont  luiiibcr,  and  to  cairy  tho 
"  samc  to  niarket.  An<l  thc  said  Alcxander  McDonald,  on  liis 
"  part,  dotli  lierelty  ai^rcc  to  dcliver  over  evciy  stick  of 
"  lunil)ei',  or  tiiiiber,  tliat  lie  sliall  [ircpare  or  cause  to  bc 
"  prcpared  for  niarket,  so  soon  an  the  sanic  sliall  bc  dresHcd 
"  for  tliat  purpose,  as  wcll  as  ail  tliat  lias  alrcady  been  iiiaile, 
"  or  caused  to  liave  liccn  r>adc  by  liiiii,  tlie  said  Alcxander 
"  McDonald,  or  lias  bi;eii  oi  ^ilall  bc  purcliaseil  by  liini,  to  thc 
"  said  Philip  Van  Kou,ehi>.'t,  as  a^eiit,  wlio  sli;'ll  hâve  fnll 
"  powcr  and  authority  to  mark  thc  saine,  in  liis  tho  said 
"  Philip  Van  Kou^luict's  naine,  or  cause  thc  saine  to  be  so 
"  niarked,  Avliich  lunibcr  or  tiniber  sliall  bc  coiisidcred,  honn 
"  Ji(l(\  the  property  of  thc  said  Philip  Vau  Kou^hiict,  and  the 
"  said  Alcxander  McDonald  shall  not  havc  any  powcr  or 
"  authority  to  dispose  of  the  said  luiiilier  so  g^ot  ont,  or 
"  purcliasecl  by  liiin  the  said  Alcxander  McDonald  or  any 
"  part  thcreof,  without  thc  consent  or  permission  of  thc  said 
"  Philip  Van  K(ju<,dinct,  or  his  agent  :  and  the  lumbcr  so  got 
"  out  or  purcliascd  by  the  said  Alcxander  McDonald,  is  to  be 
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"  takfii  t<»  market  Ky  liiiii  thf  Miiid  AI«'Xiunl<'r  McDtumlil,  iit 
"  lus  (»\vii  risk  iiiid  cxjH'tisc,  iiinl  tn  lie  (lis|Mts»'(|  of  liy  tlic  sa'd 
"  Phili[>  Vuii  K()U(^li!\»'t,  (»r  his  aj^cnt,  at  thc  sole  risk  of  tlu' 
"  Hai<l  Alt'xaml«'r  MchoiiaM  :  aiul,  at't«'r  hucI>  «lisp(»Hal  tlx*  .-aid 
"  l'Iiili]»  Vai»  K<tu;rhii.  t  sliall  rctjiiii  in  IniiiHt'If  a  sufficiciit  suiii 
"  t<»  coNcr  ail  tlif  a<ls,iiKM's  iiiadc  liy  hiiii,  thc  waid  IMiilip  Van 
"  K(aij;lin('t,  t<>  tlw  Haid  Alcxamlcr  McDonald,  tofj^t'tlicr  witli 
"  ail  luTcHNary  ('xpciiH^'s  that  tlic  said  Philip  Van  Kon^linct, 
"  nr  his  a|Tc!it.,  hIuiII  Ix'  at,  in  ;;«'ttin^  thc  saiil  hiinhcr  to  niai- 
"  l'ct,  and  payinj;  (»H' and  dischar^in^  ail  siu-h  hands  as  shall 
"  havc  any  juHt  clainis  dv  <'liar<f»'s  aj^aiiist  thc  said  Alcxandcr 
"  McDonald,  l'or  j^cttin^^  ont  and  takiiij;  thc  .said  Ininlici-  to 
"  niarkct  ;  includin^  tcn  {xinnds,  u[)on  cvcry  hundrcil  jMiunds 
"  that  shall  Ix^  a<lvancc<l  hy  thc  saiti  Philip  Van  Kou^dmct,  in 
"  cash,  provisions,  j^niin,  and  forajfc,  with  a  coniniisHion  ot'  2A 
"  pcr  cent,  upon  thc  sale  oF  thc  wholc  of  thc  lnnd)cr  ;  lait, 
"  shouhl  it  Ih'  noccHsary  for  thc  said  Philip  Van  Konj^hnct  to 
"  j,dvc  ovcr  thc  said  !\nnhcr  to  any  othcr  pcvson,  to  ilisposc  of, 
'  thcn,  in  that  case  thc  nsual  connnission  shall  lie  allowcd 
"  sucli  pci-son  for  disjHtsinjr  of  thc  tiinhci-,  thc  snr[)his,  if  any, 
"  to  l»c  i)a,id  ovcr  t»»  tlu^  said  Alcxandci-  McDonald,  to  and  foi- 
"  his  own  nsc  an<l  l»cn<'Ht.  "  The  dnnand  in  intervention 
finiher  stated,  that,  in  fin'thcrancc  of  thc  ahovc  contract,  thc 
Appellant  advaTiccd  thc  suni  of  £257  Ils  ^Ad  hy  nioans 
of  which  alonc,  McDonald  was  cnaMcd  to  <^et  <ait  thc  tindier 
in  ipicstion.  It  also  containctl  four  othcr  counts,  allc^i!)<^:  I.  a 
drlivcry,  in  tinst,  upon  thc  advanccs,  etc.  :  2.  an  account 
stated,  and  a  delivery  of  thc  tindier,  in  paynicnt  :  ').  a  riifht 
to  olitain  thc  tiinhcr  ''ii  rcvt'iHiirtition,  and  4.  a  liai  for  thc 
lialancc  duc  up(»Ti  thc  advanccs.  Thc  Rcspondcnt  plcaded  thc 
^encrai  issue  only,  and,  hy  thc  cvidi'ncc,  it  appcared  that  thc 
tindier  was  eut  and  thc  A])pcllaiit's  mark  put  upon  it,  at 
.,'essop's  Falls,  on  thc  Ottjiwa.  The  laft  was  j^iven  in  cluir^c 
by  the  Défendant,  to  oiic  John  McDonald,  as  his  foi-enum  and 
aident,  aiid,  in  thi'  river  liehiinl  tlie  Island  of  Montréal,  the 
raft  havin»'  lieen  dividecl  iiito  two,  foi'  facilitv  in  dcscendini' 
the  ia|)ids,  the  Appellant  weiit  upon  it,  and  the  forenian 
deliveivd  thc  tiinlicr  to  hini,  at  which  tinic,  soni(>  of  the 
]»iects  werc  inarkcd  with  tlie  Appellant's  naine.  The  Appel- 
lant, thcn,  Icft  th(^  raft,  which  arrived  safe  at  Quclicc  wherc 
hc  aifain  went  u[M)n  it,  |  -id  the  forenian  his  wa<ïes,  and  soiiie 
of  the  othcr  hands.  Hy  the  jud^nient  of  the  Court  of  Kiii<,''s 
Heiicli,  the  deniand  in  inti'rvention  was  disiuissed. 

For  the  Appellant,  it  was  C(»ntendcd  that  therc  was  no 
i^roiind  for  tlu'  iiiiputution  of  fraud,  an<l  it  could  not  hc  sup- 
jiosed  to  cxist  in  relation  to  the  contract.  That  the  p,ossession 
of  niovcablcs  wiih  prima  facie  évidence  of  property,  and,  it  is 
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iiot  iit'ccssMry  to  provc  >\u  alisolutc  ri^lit  of  proix-rty,  '•ut-  u 
spécial  or  (jUiilitit'd  ritrlit  would  lu-  sutHcicnt.  'l'Iiat  tlif  Appd- 
laiit  was  a  (|ualiHcil  owiicr,  liavin^  i)r<)\i(ltMl  tl'c  l'iinds  wliirli 
crcatcd  tlu'  pi'opcrtv,  and  coiild  iiot  lie  divcstcd  ot"  it,  uiiiil 
liis  délit  was  satisticd.  Whatcvcf  lialancc  icniaiiicd,  attci-  tlie 
sale,  tlic  licspoiidt'iits  wcrt'  t'iititl(Ml  to,  aiid  tlint  was  ail  tlic 
Ai)iHdlant  coidd  lie  madc  aiiswfral»!»'  i'or.  Hc  was  aiso  a 
pawiicc,  and,  altliouoli  tltc  jiriiici])!»'  nnist  lu-  aijniittcd  tliiit 
tln'  ri^lit  of  tilt'  pawnt'c  cxistiMl  only  duiinif  po,ssfssion,  and 
was  lost  with  tlu-  po-sscssion,  tlu'  A|»pt'llant  liad  a  continiUMl 
])oss('ssioii,  tlii"on<,di  .John  McDonald,  and  tlic  iiicn  ot"  tlic  liit't, 
wlio  liad  licconic  liis  scrvnnts.  Tlic  dclivcry  was  an  nctniil 
dclivery,  tliout,di,  IVoin  tlic  nature  «iF  tlic  case,  only  a  coiis- 
tnu'tivc  onc  ;  it  >vaH  a  Jicfio  loiujn'  iiunuls,  or  m  dclivery  l»y 
pointin^'  ont.  'i'iierc  was  no  otiier  reiiicdy  tliaii  fin  interven- 
tion, as  an  action  aiiainst  tlic  slicritl"  would  not  lie. 

On  Iteluili"  ol'  tlu'  Hespondents,  il  was  contiMidc(l,  I.  'Pliât 
tlicre  sliould  liave  i>ecn  a  contract,  l)e\.\veen  tlic  parties,  ol'  a 
nature  to  create  tlic  rif,dit  in  <|Ucstion.  2.  'l'iifit  tliis  contract 
sliould  hâve  liccn  cxecuted  liy  an  Mctual  dclivery  of  tlic  suli- 
ject  niattcr  of  tlie  lien,  in  ])UrsU!iiicc  of  tlie  contrMct,  îiiid  M. 
Tliat  tlie  ^-oods  sliould  liavc  continued  in  tlicactual  possession 
of  tlic  party  clMiiiiin^-  tlie  riuht  of  lien.  Tliat  ail  thèse  re(|ui- 
sites  were  waiitiii'»',  and  no  rii>lit  of  lien,  thercfore,  existcd. 
lîy  tlie  ternis  of  tlic  aj^rccnicnt  tlie  tinilter  in  (luestion  w.-is  to 
rcinain  in  possession  of  tlic  Défendant,  iintil  its  arrivai  at  the 
Québec  iiiarkct,  and  tluMi  hc  delivered  to  the  Ajipellant,  ;iiid 
it  was  not  ])rctente(l  tliat  ;uiy  dclivery  liad  liccn  tlicn  iiiadc 
in  pursuancc  of  it.  The  anrccnient,  licin»;-  in  writin^',  could 
not  I)e  iiioditied  or  altercd  hv  anv  iiiere  iiarol  aifrecinent, 
lietwceii  the  parties.  (1)  Tliat  this  aorccnicnt  liîid  not,  in  law, 
*-csu'<l  Miiy  rio-ht  of  lien  in  tlu'  ^'oods  in  tjucstion,  in  faxor  of 
tlic  \piiellaiit,  hecausc  it  was  uiiacconipfiiiicd  hy  an  îictual 
dclivery,  and  it  was,  in  its  vcry  ternis,  cxecutory,  the  tinihcr 
rciiiainiiiL;".  in  the  inti'rnic(liatc  tinie,  in  the  jiosscssion  mihI 
Ululer  the  coiitrol  of  the  dchtor.  (2)  'l'iiat  the  pretciidcd 
deliscry  of  the  tiinlti'r,  l>cliiii|^'  Moiitrcal,  if  iiiade  at  ail,  was 
illco-al  and  imalitl  (M),  the  saine  havin^'  heeii  madc  to  defraud 
the  cri'ditors  of  tlic  Défendant,  in  a  clandestine  niamicr, 
wliilst  the  Défendant  was  an  ali.scondiii(^-  dchtor,  and  tins,  to 
the  knowlc(|^'e  of  the  Appclhint,  a  i'act  estîihlishcd  hy  ahiiost 
ail  the  witncssos  cxainiiicil,      The    Défendant   could  not   conic 


(\  )   IMiillips,  oïl  <r..  ,").•{(»,  (11.  \,  ;$  •_',  (il 11  til 

("2)   Vi)t\\..  fiiiitml  ili    iiixiitix.t(  ini  lit ,   11"   S, 
•J  ;  l^dli  .  '/'/'.  duilriih'  >/<  /ir<i/>.,  n"  '24.'i-~. 

(,■{)  'J  IMiillips,  un  (c,  1».  il'J,  iiiiil  tlii'  liitii'  (if  .{"lii/  v.s.   h'niiii/,  llioio  litcd. 
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uitliin  tlii'liinil-  t)f  Ijowci'CjiiukIh,  it  wiih,  tlu-rcforc  ncccssary 
tliat  tilt'  timlxT  sliould  Itc  Hciit.  tluTc,  iii  tlw  iiMiiit'  (il"  a  tliii'd 
])('rs()ii.  Ht'sidcH,  tlu'  dclivcry,  at  tlw  iiiost,  was  only  <•!'  cci-taiii 
sticks  or  pièces  of  tiinlxT,  \vli<'rt'U[)()n  tlic  l'oicinan  put  certain 
marks  or  siffiis,  ami  could  <»nly  luive  cHect  as  irs|)ec,ted  tliem, 
(  I  )  iiud  thèse  too  l'eiiiaiiiid  iii  tlie  possession  ot"  tlit  Défendant, 
tliroti<j;li  liis  servants  and  worknien,  imd  n<»  ri'dit  or  lien  could 
liave  accnied,  evcn  ms  respected  tliein.  As  respects  tlie  posses- 
sion, it  couM  ainount  to  no  more  tlian  a  consti'uctive  posses- 
sion, and  tlie  Ap])ellant,  as  pled^ee  could  «lei'ive  no  l'i^dit 
IVom  it,  a  r(!al  and  actual  po,ssession  lu-in^,  l»y  law,  rciiuii'ed, 
to  luaintain  a  ri^lit  ot"  lien  siniilai'  to  tliat  set  up  liy  tlie 
A))pellaiit.  (2)  il' oiie  liair  of"  tlie  ralt  liad  lieen  ilelivered  to 
tlie  Appellanb  in  jierson,  lie  lost  liis  possession,  such  as  it  was, 
wlieii  lie  lel't  it,  ami,  tliereupoii,  it  remained  in  tlie  possession 
ol"  .lolin  McDonald,  wlio  was  tlie  servant  and  affent  of  tlie 
l)ot'..iid>><>^  n'!!os''S'"'V^'!"  ••rrv:i:it  \w  c'uua;  tv;  oi.i^id.i  îiimMi-ii". 
h'KII»,  Cil.  .1  :  Tlie  contract  lietween  tlie  Appellant  and  tlie 
Del'endant  li;i\inj^  Iieeii  proved,  as,  îiIso,  tliat  it  was  l>y  nieiins 
ol"  tlie  advances  niade  liy  tlie  A|)pellant  tliat  tlie  tiniher  was 
procured,  tlie  wliole  iiierits  ot"  tlie  case  rest  on  tlie  facts  of 
ilelivery  îiiid  jiossession.  If  tlie  delivery  was  a  suHîcient 
delivery,  tlie  A])j)ellnnt  lias  clearly  estalilislied  'lis  rif^Iit,  if 
not,  tlie  Respondeiits  were  eiititleil  to  possession  of  tlie  i-aft. 
CViiitiacts  of  tliis  luiture  ou^lit  to  l»e  favorahly  considère;»],  as 
Iteini;  tlie  niediis  of  facilitatiii^  trade,  and  lii'in<,nn^f  a  staple 
îirticle  to  mai'ket.  The  a<lvatices  inade  hy  tlie  Ap[)ellaiit  ^'ave 
liiin  an  e(|uital>le  claiiii,  thou^li  not  a  perfect  lien,  find,  to 
constitute  a  lien,  an  actual,  and  not  a  coiistructive  po.ssession, 
was  i'e(piisite,  altlioun'h  a  constructive  ])ossession  was  sutlicient, 
in  cases  of  .sale.  The  tii'st  delivery,  in  rpjier  ('anada,  it  .soems, 
liad  heen  aliamloned,  ami  ri^htly,  for  it  was  not  an  a('tual 
one  :  tlie  oïlier,  at  tlie  liaek  ot"  tlie  island  of  Montréal,  was 
hetter  estalilislied,  and,  in  the  judifiiieiit  of  tlie  court,  sutH- 
cieiitly  pro\('(l  liy  the  foreman.  The  Appellant  was  ])ei'sonaIly 
présent,  .iîkI,  hy  ])uttinjr  lus  i'oot  (>ii  the  raft,  took  actual 
pos.session.  Froni  that  tiiiie  forward,  the  foreman,  not  oiilv 
considered  hiiiiself  in  the  eiiiploynient  of  V.in  Kou<,dinet,  lait 
aetually  reec  i\ed  his  wa^'es  froiii  hiiii  at  <^)ueli('c,  as  di<l  .soine 
of  the  otlie'  liand.s.  It  lias  lieeii  olijected  that  the  raft  was 
uuly  tw  lie  delivered  iit  Queliec,  and  that  the  foreman  had  no 
right  to  alte-r  the  an'reemeiit  in  that  i'es[)eet  :  luit  the  contract 
caunot  lie  so  ciinstrue<l,  ftir  it  is  e\  en  expi'essly  said  the  tiiiilier 

(1)  -2  Dfiiiziirt.  .'{00,  rrrho  fiicteiir. 

(■J)  Anvi  of  -dOWx  .liHK  .  I77<i.  iii  '2  Dciii/aK,  IVid.  r<  rh,,  fn.tciir  ;  Tiilcy  I'.  mikI 
A.,  117  ;   Kiiilixk  va.  Cial<i,  W  T.  H.,  I  lit  and  IM  ;  liuU'B  L'oiiiin.,  47<i. 
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wns  to  1)0  (lolivored  as  soon  as  mit  and  di'ossod  :  tliis  plainly 
slu'WH  tliat  an  aiiterior  delivery  wiih  })r<)\i(kMl  t'or  in  tlic 
contract,  and  tlic  delivery  proved  was,  therefore,  c(»nHi>stent 
witli  thi'  ti'vniH  of  tlu'  coTitract,  and  tlic  intention  of  tlie 
parties.  As  to  only  a  i'ew  pièces  of  tiniber  l)ein^r  market,  tliat 
was  no  valid  objection,  tlie  raft  itself  was  niarked,  with  the 
Appellaiit's  nanie,.(l)  an<l  it  •  "^dit  as  well  l>e  C(mtended  tliat 
cvery  pièce  contained  in  a  haie  of  dry  goods  sliould  l)e 
separately  niarked,  as  tliat  every  stick  of  tiniber  in  a  raft 
re<|uired  it.  It  lias  also  been  objected  tliat  possession  liad  been 
abandoned,  but,  wlieii  tlie  delivery  was  efiected,  the  raft  cuiiie 
under  a  fresli  control  ;  aiul  tliis  we  weiv  not  left  to  présume, 
but  liad  tlie  direct  testiniony  of  tlu^  forenian  tliat  it  was  so. 
Tlie  Appellant  acted  as  owiier,  clie  forenian  as  bis  agent,  the 
nien  became  his  servants,  and  lie  it  was  wlio  paid  theiii  theii- 
wages.  Again,  it  lias  been  said  the  raft  was  separate(l,  and 
only  part  delivered,  but  tliis  séparation  Avas  nierely  for  teni- 
jorioy  pnrposc  s,  \t  av.-is  "eunited  and  came  whole  to  Québec 
with  the  Ap])ellant's  mark  upon  it.  The  intention  of  the 
parties  must  be  looked  to,  tliey  were  fultilled  by  the  \*"1  oie 
raft  cominn-  undei"  the  Appeliant's  orders,  ms  the  deliN'  rv-  of 
a  part  of  a  sliip's  carf)-o,  wheii  a  barjj;ain  lias  heeii  made  ibr 
the  whol(>,  is,  in  law,  a  delivery  of  the  whole.  (2)  The  court 
views  ail  thèse  objections  as  unfoiuided.  'i'he  Appellant 
a})peai's  to  hâve  acted  throufj;liout,  with  i^ood  faith  ;  he  was 
doiufif  no  injury  to  the  otlier  creditors  of  the  Défendant,  Init 
was  ratlier  promotiiig  tlieir  interest  by  assistini^"  him,  and, 
they  ou<;-ht  not  to  injuiv  hiiii  by  depriviiifr  him  of  his  lien.  {'.]) 
Tlii'V  possess  ail  the  advaiitagc  they  are  entitled  to,  in  virtue 
of  the  attachment  or  su isii'-<irr('f  under  which  the  balance  of 
the  ])roceeds  of  the  raft  will  come  into  their  hands.  (\)iitracts 
of  tliis  kiiid  min'ht  indeeil  be  iiivali<lated,  if  ma<le  for  the 
pur]ios<'s  of  fraud  and  collusion,  but  there  was  none  such 
apparent  in  tins  case.  The  judi^nieiit  of  the  court  is,  tliat  the 
raft  be  delivered  to  the  Ap))ellant,  with  a  réservation,  to  the 
Kespcnideiits,  of  siich  riglits  as  they  may  ])Ossess  in  virtue  of 
the  s(iisl('-<irri't. 

Judi^'ineiit  reversed.  (SI iki rl's  Hcji..  p.  ^57.) 
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Court  of  Ai'1'b:als,  QuoIh-c,  20th  NovciuIrt,  I.S2!). 

On  appeiil  fi'oiii  Montréal. 

'l'iu;  lion.  JoilN'  KiriiAKnsoN',  Appellant,  and  JoHN'    MoLsox 
and  otlun-H,  Respondi-ntH. 

A  writ  oriittiU'lmiont,  nndcr  tlio  onliiuiiiro  of'17K7,  nuiy  1>o  set  iisi<lo, 
1.  if'it  ht'  iHit,  iii  tlii'  liinjinii^c  (iftliat  law,  u^uinst  tlu^  cstatc,  il('l)ts  aiul 
t'irccts  uf  tlii'  Dt'f'i'Milant,  to  Ixi  uttaclicil  in  tlic  liaiids  «if  Sdiiio  i«'i'.s<pii  in 
particular,  and  ddi's  not  contain  a  sninnKtn.s  to  liini,  as  wcll  as  to  tlio 
Défendant  to  appi^ar;  2.  if  it  he  accimipanied  l)y  an  injiinrtinn  fVnni  tlie 
jndjie  tu  tlie  siiei'iU'to  retain  tlio  offects  .seized  to  ai)id(î  tlie  jndj:nient  (if 
tlie  eourt  ;  'A.  if  it  aiii)earK,  in  tlie  déclaration,  that  tlie  debt  sworn  to  lias 
hecn  cancidled.  (1) 

It  is  essential  to  tluï  validity  of  il  xnilé,  uudor  tlio  l''roneh  law,  tliat  it 
be  e\(Htited  by  a  jndjie  in  porson,  and  not  a  ininistcrial  oliieer  of  tlm 
court,  and  tliat  the  property  and  pajier.s  wliicli  are  tlie  ohject  of  tlio 
sc(//é  reniai n  nnder  the  seal  of  tli(^  conrt,  with   a   ;^nardian  to  prot(!ct 

t'a»  i.i.  [-) 

Au  application  was  niadc,  by  motion,  on  behalt'  of  tlie  Ap- 
pellant,  to  the  conrt  of  King's  Bencli,  at  Montréal,  to  sot  asido 
a  writ  and  procesH  of  s<iiNi<'-an'(''t  and  attachnient,  winch  ha- 
ving  been  rejected  by  tliat  conrt,  the  présent  appeal  was  ins- 
titnted  froiii  its  décision.  The  writ  in  (|nestion  was  founded 
u[)on  an  atfidavit  in  whieli  it  was  statetl,  "  tliat  Simon  Mc(}il- 
livray,  af  Montréal,  merchant.  theii  absent  from  the  [irovince, 
in  lus  owu  uame,  as  well  as  in  lus  capacity  of  executor  and 
residuary  leoatee  ot"  the  late  William  Mc(}illiviviy,  deceased, 
and  Thomas  'l'hain,  theii  also  absent  fi'om  the  province,  the 
said  Simon  and  William  Mc(  iillivray,  and  Thomas  Tliain,  lia- 
vin»^  theretofoi'e  trailed  at  Montréal,  as  co-pai"tners,  under  the 
Hrm  of  Mc(  iillivray,  Thain  iv:  Co.,  were  personaily,  and  join- 
tly  and  severally,  indebted  to  the  déponent,  and  liis  late  co- 
partners,  in  the  snni  of  C'I-.OOO,  the  amonnt  ot"  a  promissory 
note,  bearino-  datt^  at  Montréal,  the  lOth  ilay  of  .lanuary,  bS25, 
tliat  the  said  Hrm  liad  sinee  ln-eome  insolveiit,  and  was  indeb- 
ted in  more  tliaii  the  sum  of  t!2()(),()()(),  tlu'  above  sum  inclu- 
i\\'*\.  That  the  said  Simon  Me(  îillivray  and  Thomas  Thain  do 
seei-ete  tlieir  estate,  debts  and  eflects,  and  the  esbite  (Ndits  and 
ertects  of  the  said  Hrm,  with  an  inteiit  to  dcfraud  tlieir  credi- 
tors,  and,  inoro  particulai'ly,  the  déponent  and  lus  late  co- 
partners.  That  then'  are,  in  a  certain  three  story  stoiie  lionse 
and  [iremisi's  situate  and  liL-inj^  in  the  city  of  iVlontreal,  f(jr- 
iiiino'  the  corner  of  St.  (Jabriel  and  St.  Thérèse  streets,  bouu- 

(1)   \'.  ait.  S.ll  C.  1'.  C.  •     ■  ... 
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cled,  etc.,  lioretofore,  and  still  occupied  as  a  countiiiff  ruom,  for 
thc  liiisinoss  of  tlie  said  tinii,  ilivcrK  hooks  <>f  dci-oii iif,  irri- 
fi/ii(js,  vimrhcfK,  docu mrnts,  secvrifirs  for  DuiiU'tj,  d'nd  corres- 
ixmdnice  of  tlic  naid  firm  and  of  tlio  said  Simon  MctJillivray 
and  Tlionias  Tliain,  eontaining  évidence  of  délits,  assets,  svinis 
of  nioney,  i)roi)ert.y  and  etieets,  in  value  aliove  ,£]5(),0()(),  be- 
lon^in^  to  the  said  tinn,  and  to  tlie  said  Simon  Mc(  iillivray 
and  'riiomas  Thain,  and  tliat  tliere  are  also  in  tlie  liaiuls  and 
possession  of  the  lion.  John  Kieliardson  of  Montréal,  as  well 
in  liis  own  nanie  and  hi'half,  as  in  liis  capacity  of  curator  to 
the  said  Thomas  Thain,  an  ahsentee,  Samuel  Gerrard,  (Jeorge 
(îref^ory,  and  l'eter  McCîill,  in  lus  eapacity  of  eurator  tf)  Si- 
mon Mc(îillivi'ay,  also  an  ahsentee,  as  the  de})onent  is  infor- 
nied,  and  verily  helieves,  divers  other  lunikK  of  aceount,  'irri- 
tiiKji^,  rouc/iers,  Jocnvicvfs,  sccv rUien  for  niovei/  (nul  rorrex- 
jwvilcnre  of  the  said  Hrni  and  of  the  said  Simon  McCiillivray 
and  Thomas  Thain,  compi-isin^-  évidence  of  dehts,  etc.,  hy  the 
exhiliition  of  which  thi'  déponent  and  his  said  c*o-])aj-tners 
miii'ht  lie  enahled  to  secure  navment  of  their  délit.     Th'.t    di- 

O  ..1/ 

vers  of  the  said  hooks  of  aceount,  etc.,  since  the  declared  in- 
solvcncy  of  the  said  tirni  continue  to  he  changed,  altered,  and 
cancelled,  with  the  pi-ivity  and  eomiivance  of  the  said  Simon 
McCîillivrav  and  Thomas  Thain,  ^ith  a  view  to  dismiise  the 
posture  of  the  att'airs  of  the  said  tirm,  to  the  préjudice  of  its 
civditors.  Whei'eliy,  and,  irifhouf  the  hnufif  of  procc.sfi  if  at- 
t(icln)ienf,for  seiziiuj  ond  (((t(i,(/i iii(j  ait  and  crcry  the  hooks 
of  acconiit,  ivritiiujs,  l'Oivcliern,  document  h,  securifien  for  rno- 
vc]!  ovd corrrspondmcc  of  ti.e  said  tirm,  and  of  the  said  Mc- 
( iillivray  and  Thomas  'J'hain,  os  vdl  fhose  iv  fhc  f/nrc  story 
stove  liousc  (i/)id  ^r/'o*/ /.sy'N  heieiidiefore  descrilied,  «?7f/  ehe- 
v/ierc,  as  those  in  the  hands  of  the  said  John  Kichardson,  etc., 
,to  await  the  order  an<l  judj^ment  of  the  eoui't,  touehin^'  the 
same,  whieli  the  déponent  prayed  might  forthwith  issue,  he 
the  déponent  and  his  eo-partners  might  lose  his  dehtand  sus- 
tain  damage."  Tn  acoordanee  with  the  pi'ayer  contained  in 
tins  atlidavit,  an  order  was  oi\cii,  hy  one  of  the  jud^es  oF  the 
Court  of  Kin^-'s  l)eneh,at  Monti'eal,  foi"  the  issuin^' of  tlie  [)ro- 
cess  of  attaehment,  as  pi'ayed,  containiiio'  an  injunetion  to  the 
shei'ifl' to  tuke  intii  his  eustody  t/ic  hooks  ifmrovnt,  rovrJors, 
vr'dhiijs,  diicuoiicids,  ^■t'citritics  foi'  nioiici/  <(vd  cor'iTi-^io'tul- 
f)ic('  in  (jui'stion,  and  to  detain  and  liold  the  same  in  his 
hauds  and  eustody  to  ahide  the  jiKlf^uu  nt  of  the  court,  l'ro- 
«•(  ss  of  attaehment  Avas  eoiise(|Uently  issued,  as  ])rayed,  and 
the  sheritf  returiK  d  thaï  lie  had  executed  it,  and  takeii  into 
his  (.\vn  cliarn»'  and  custi!»!}'  the  hooks  of  aceount,  etc.  To  the 
v,r\t  MHS  annexed  a  ileclaration  settin^-  fortli  the  Plaintifis 
cause  of  uctiuu. 
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For  tlio  Appollaut,  it  was  coutemled  :  1  '  tluit,  It^'  tht>  Ifiw  dI' 
tliis  province,  no  vvrit  ot' attîiclKMiumt  similar  to  tluî  présent 
coiild  issue,  under  aiiy  cireunistanees  ;  9.  that  sutHeieiit 
i,fr()un(ls  (lid  notexist  Forissuin^'  a  writ,  under  tlie  le^al  fornis. 
There  are  but  two  kinds  oF  attacliuieiit  which  could  bave  been 
issued  in  this  case  prior  to  jud<,niient,  tlie  first  is  the  writ  oK 
ii)T/'f  si)ii.ple,  for  tlie  seizure  oF  personal  <;oods  (meubles), 
susceptible  of  bein^  sold  uiuler  an  exécution,  in  the  liands  of 
the  debtors,  to  previ-nt  their  beini^  disposed  of,  and  to  secun; 
theni  foi-  theii-  ereditors.  The  second  is  the  wi'it  of  wn'.s/Y'-((/'/v'7, 
by  which  such  things  as  are  not  liable  to  hv  sold,  ternied  \n 
the  Kn^-lish  law,  choses  in  <ietu>u,  uii^h.t  be  attached,  in  the 
hands  of  third  pei-sons.  Tliese  two  kinds  of  ])rocess  were 
essentially  différent  and  <listinct.  In  the  writ  before  the  court 
Iiotli  wei'e  conibined,  and  it  specitied  nothiny;  but  thin^s 
unsusceptible  oF  attachuient,  they  not  bein^'  coi'[)oreal  yoods. 
V>y  the  provincial  oi'dinance  of  17s7,  (1)  the  (»nly  attachuient 
that  can  be  had  against  a  debtor,  before  trial  and  judj^inent, 
uiust  be  anfaiiist  the  estate,  debts,  aiid  effects.  Xo  other  descrip- 
tion of  thin<i^s  eau  be  siiecitied  in  the  writ  :  it  bein<f  niatter  of 
le<Ml  construction  to  deterniiue  what  thinrjs  are  or  are  not 
coinprehended  in  thèse  words.  'i'he  writ  omits  altoirether  the 
mention  of  "estate,  debts,  and  etfects"  as  bein^  the  thiii<i;s  to 
be  attached,  and  substitutes  a  ditierent  descri])tioii  oF  things, 
x'vA.  :  "  Books  oF  account,  corres])i)nflence,  etc.  The  writ,  tliere- 
t'oi'e,  in  its  verv  franie,  is  illeo-al  ;  aud,  ou  this  o-rouiid  aloue, 
oui^lit  to  liave  been  (luashed  by  the  court  below.  'l'his  ordi- 
nance  airain,  as  well  as  the  ])re-existiniif  law,  authorizes  an 
attachuient  to  be  inade  of  such  estate,  debts,  aud  etiects  only, 
as  art'  in  the  jiossessiou  of  the  Defeinlaiit,  or  in  the  hands  of  a 
third  i)erson  belouiriiii''  to  liiiu.  The  estate  and  etteets  of  a 
Défendant,  in  liis  possession,  are  attached  by  the  actual  sei/ure 
of  theni,  aud,  placiui!-  thetii  in  the  custody  of  the  officer  bv 
whoiii  the  attachinent  is  iiiade.  Wheii  in  the  hauds  of  third 
persons,  they  are  attached  by  a  iiiere  injunction  on  theiii,  not 

(1)  'JTtli  (ii;i».  Iir,  oli.  IV,  l)y  wliioli  it  is  iiiiacluii,  "  tluU  no  pi(>et's.s  of  attii- 
uliinout,  exccpt  in  tlie  oaso  of  lin;  i/irint-r  i'(/iii/niir,  accoriliiii;  to  tlic  UHagu 
of  tliu  coiintiy,  sli.ill  lii'roaftei'  hc  IssiumI,  for  attai'liiiiif  tlio  estate,  délits,  ami 
etteots  of  what  iiafiiri!  soever,  of  aiiy  persou  or  (lersoiis  wlioiiiMoc\-er,  wlietlier 
iii  the  liaiuls  of  the  owiier,  the  ilelitor,  or  of  a  thinl  ]iersoii,  pi'ior  to  trial  and 
ju(lj,'inent,  exeept  tlieie  lie  duo  proof  on  oatli  (to  lie  iiidoiscd  on  the  wiit  of 
of  attai^hnient)  to  the  satisfaetion  of  oiie  of  the  judj,'es  of  theooiirt  i.ssnin^  the 
sanie,  that  tlie  Défendant  or  ])io]»rietor  of  the  said  délit»  and  etl'eets  is 
indelited  to  the  l'iaintill'.  in  a  miîii  exeeeding  ten  poiinds,  and  is  alioiit  to 
secrète  the  lanie,  or  doth  aliseond,  or  dotli  snddenly  inleiid  to  départ  from 
th  •  |ir  ivinee,  with  an  intent  to  defraud  his  ereditor  or  ereditors,  and  that  tin- 
hefendant  is  tlieu  indelited  to  the  l'iaintill',  and  he  doth  verily  helieve  that 
ho  slmll  lose  his  tlelit  oi'  sustuiu  danuige,  witlunit  the  beuefit  of  such  utUvch- 
i.ieiit. 
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jO  (lisposHOHS  tlit'iiiHelvos  oF  tluMii.  Iii  tliis  \\y\t,  tlici'»'  lius  licou 
!i  iiiost  liant;» TOUS  ;iu(l  ularuiiu^'  violatiou  ot'  tlic  law,  as  uow 
statt'd.  It  <l()('s  uot,  as  rt'(|uii'c<l  liy  law,  cnuiuiand  tlic  shcrifi" 
fci)  attacii  tlic  tliiu^'s  tolic  attaelird,  in  tlu-  [josscssiou  of  tlic 
];etVu<lauts  :  l)ut  couiuiuudH  hiui  toattacli  tlu'iii,  "  iu  a  certain 
(lisiiïuak'd  LuiMiu'',"  aud  "  clsovlierc."  Tliis  liuildiu"'  is  uot 
ulli'^ed  to  liuvo  het-u  iu  thi'  possi'ssion  ofthe  iJcfoudauts,  ami 
we  ai'o  thort't'oro,  justified  in  supposin^  it  was  uot  iu  tlicir 
possession,  (l)  In  coniuiandiu<>'  thc  slici-ift",  tlicivfoi'c,  to  attat'li 
tlu'  tliin^s  iu  ([ucstion,  in  tliat  l)uildin<f,  tlic  wi'it  luis  violatcd 
tlie  law,  1»y  connuandinn'  tliat  to  lie  donc,  wliich  tlic  law  docs 
not  pciinit.  lîut  thc  insertion  ot"  tlic  woj'd  "elscwhere",  lias 
givcn  a  niucli  widcr  cxtcut  to  tliis  cxti'aordinary  powcr  ; 
I  "  '!iis  Word,  tlic  slicriff  lias  liccu  coiimiandcd  to  attacli  thc 
i'  '-  liicli  wcrc  to  lie  attachcd,  not  oulv  in  tliis  ImililiuLf, 
uUl  1):  juiy  fiud  cveiy  dwcllin^f-housc,  eountiut^-lionsc,  sliop, 
and  place  witliin  tlic  jurisiliction  ot"  thc  coui't,  tlius  sulijcctiui; 
livery  nie.''  h"<t,  shoj)-kccper,  and  housi'holdci-,  in  tlie  district 
of  Mci.oreai,  kj  thc  capricious  oi-  uialicious  sti'utini/inif  scarcli 
of  a  shci'ili  s  otticcr,  ami  layin^'opcn  to  liiiii  thc  inniost  rcccsscs 
of  his  housc  witli  thc  disclosurc  of  thc  iiiost  secret  transactions 
of  his  trade,  husiuess,  aud  faniily,  aud  of  his  whole  lifc  :  witli 
ail  thc  huuiiliation  and  discreilit  incident  to  sucli  a  pi'occcdiny. 
The   scizurc  of  papci's,  in    En^land,  is  illc<;'al  in  ail  '-ascs,   and 

Wilkcs  case  excited  there  the  stron<;cst  sensation.  In  that 
country,  thc  pnwer  of  .searcliin<;'  foi-,  and  sciziu;;-  ])apci's,  iu 
cases  siiiiilar  to  his,  was  exercised  under  thc  warrant  of  a  high 
aud  rcs])ousil)lc  officei',  oue  of  His  Majestys  sccretaries  of 
state,  ou  a  eriniiual  charg'c  of  iuirci|ucnt  occuri'cnce.  Hère,  an 
iudiscriiiiiuatc  scarcli  foi"  ])a[)crs,  umlcr  civil  jiroccss,  lias 
been  san  tioucd  liy  thc  i-onrt  hclow,  a  jirocccding  wliich,  if 
sauctioncd  liy  tliis  court,  would  continue  iu  practice,  froni  day 
to  day,  and  hc  sulivcrsivc  of,  aud  ineousistcnt  witli  thc  security, 
i)f  the  pci-.sons,  iH'putatious,  and  jirojicrty  of  individuals  iu 
Society.  Thèse  objections  apply  to  tlu'  wi'it  iutriusically  :  thcic 
are  otliors  wliigh  arc  extrinsic  to  it.  Thc  ^rounds  of  iusutH- 
ciency  in  thc  atiidavit,  undei- thc  ordinance.  are  several  :  the 
persons  who,  it  is  sworn  iu  thc  affidavit,  wei'e  secreting  thcii' 
délit  aud  cffects,  wcrc,  iSinion  Mc(  «illiviay  and  'l'iiaiu.  lîut  it  is 
also  sworn  thcreiu,  that  thèse  two  individuals  wcrc  absent. 
that  Mclîill  was  ciHMtor  to  thc  foi'uicr,  aud  Kichardson  to 
the  lattcr.  Now,  as  cui'ators,  Kichardson  aiid  Mcdill  wcrc 
legally  vestcd  witli,  aud  liad  cxclusivcly  the  possession  of  ail 
the  délits,  estâtes,  aud  cttccts  bcloiiffing  to  thc  aliscutccs  in 
tliis  pro\iiicc,  at  the  tiuic  of  niakiu<;  th,'  aflidavit.  Tlu'  alisen- 


(I)  V.  ait.  .-M.'Jct  S4I  C.  I'.  (', 


,Sm^, 


wcm 


wm 


Ï>E    l,.\    l'ItOVINCi;    DE    (.M'I^IMEC. 


mi 


tccs  could  iiot,  tliorofoiv,  Hocrete  tliings  oi'  wliich  they  liiid  not 
tlif  possession,  îiikI  ovtT  wliifli  tlit'V  could  exercise  uo  powei-; 
iioi"  could  au  JiUeyed  secretin^of  etiects  by  theni  in  the  ilistrict 
of  Montréal,  in  the  nature  oï  tliings  impossible,  warrant  the 
attaL-lunent  of  debts  and  etFects  in  the  haiids  ot"  the  curators, 
wlii),  it  is  not  pretended,  were  secretin^  theiu,  and  niust  be 
supposed  to  hâve  held  thein  in  a  course  ot"  légal  administration. 
Tiu!  absentées,  McGillivray  and  Thain,  also,  are  not  Détendants 
and  their  niisconduct,  if  such  there  were,  could  not  warrant 
an  attachment  against  their  innocent  curators.  The  attach- 
mont  of  debts  and  efFects,  in  the  hands  of  their  curatoi's,  could 
only  l)e  obtained  on  the  ground  of  fraudulent  couduct  in  the 
curators  personally,  such  as  is  required  ])y  the  ordinance.  The 
alleged  fraudulent  secreting  by  the  absetitees,  therofore,  of 
estate,  debts  and  efFects,  which  were  legally  vested  in  their 
curators,  and  of  which  the  latter  had  exclusively  the  possession 
and  management,  was  manifestly  inconsistent  with  rcason, 
and  could  afford  no  ground  for  an  attachment  against  the 
curators,  the  Défendants  in  the  action.  Xo  proof  such  asrecpii- 
l'ctl  by  the  ordinance,  or  any  other  proof,  was  indorsed  on  the 
writ  of  attachment  :  the  affidavit  not  being  indorsed  thereon. 
It  is  not  stated  in  the  affidavit  that,  without  the  benefit  of  an 
attachment  for  attaching  the  estate,  debts  ami  etfects,  etc., 
the  Plaintiffs  would  lose  their  debt  or  sustain  damage.  The 
pei'sons  stated  in  the  affidavit  to  be  secreting  their  etfects  are 
not  the  Défendants  in  the  action  ;  so  that,  according  to  the 
principle  upon  which  tins  attachment  lias  been  issued,  the 
alleged  fraudulent  conduct  of  one  man  is  made  a  grounil  for 
issuing  an  attachment  against  another.  It  is  évident,  from  the 
affidivit,  taken  in  conjonction  with  the  déclaration,  that  no 
debt,  at  the  time  the  affidavit  was  made,  was  due,  either  by 
the  absentées  McCilUivray  and  Thain,  or  l)y  their  ciu'ators,  to 
the  Plaintiffs.  The  debt  sworn  to  in  the  affidavit  is  stated  to 
be  the  amount  of  a  promissory  note  grante<l  by  McCJillivrays, 
Thain,  &  Co.  to  the  Plaintitis  for  £4()()(),  but,  in  the  declai-a- 
tion,  it  is  expressly  stated,  the  Plaintitis,  l)y  the  deed  of 
assignment  thei-ein  and  above  mentione<l,  had  aecepted  the. 
entâtes,  debts  andpropertij  assigned  to  them,  in  commomvith 
tlic  of/ier  ereditors,  In  full  jxnjmcnf  and  satisfaction  of  t/ad 
dcht.  While  the  deed  of  assignment,  therefore,  an  instrument 
in  itself  merely  voidable,  but  not  void,  until  declared  to  be  so 
by  a  jiidginent  of  the  court,  continued  in  force,  there  was  no 
debt  whatever  due,  either  from  the  absentées  or  from  their 
curators,  to  the  Plaintiffs  ;  and  the  affidavit,  in  swearing  io  a 
])romissory  note,  which,  by  the  Plaintitf's  own  déclaration, 
had  been  satistied  and  discharged,  could  not  l)e  due  proof,  or 
any  proof  at   ail,  "  to  the   satisfaction  oi  a  judge,"  that  the 
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!il)Ht'iitc('H  aiid  tlicir  cuiîitors  wci'c  in<lt'litt'«l  to  tlic  Plaiiititfs  iii 
il  Hum  cxcid'diiiii;  "  tcn  ])()uiiils,"  or  in  any  suiii  whaU'vrr.  Th»; 
ordei-  ol"  tlu' juilgc,  autluaiziii^  tlic  issuin^  of  tli(i  attaclmicnt, 
was  alHo  illi'^al  in  niaiiy  particularH,  as,  in  uutlioi'i/in^-  an 
attaclmu-nt  to  issue,  witliout  "duc  pi'oof,"  fis  l'cquiicd  liy  law  : 
in  dirccting  tlic  uttacluni'nt  to  issue  a^ainst  eei'tain  tliin^s  of 
porsons  not  Défendants  in  the  action  ;  in  divectin^r  tlu'  attaeli- 
nient  to  issue, not  for  uttachinjr  tlieestate,  délits  and  effects.liut 
for  attaeliin^'  "  Uooks  of  account,  voucliers,  wr'tin^,  docunu'uts, 
uud  securities  foi-  nioney  and  correspondence,"  and  in  controlin^ 
tlie  exécution  of  tlie  Kin^'s  wi'it,  liy  layino;  an  injunction, 
extrinsic  to  tlie  wi'it  itself,  on  tlie  slieritf  to  exécute  it  in  a 
})artieidar  inanner.  If  tlie  attacliiiieiit  was  illeiral  on  thèse 
^rrounds,  in  wliat  respects  tlie  Defi-ndants,  it  was  not  less  ille- 
pd  in  wliat  i-espects  the  ^arnislu-es,  Hicliardson,  (  ierraid  and 
(Jre^'oiy.  'IMie  estate  debts  and  l'tf'ects,  in  the  liands  of  the 
latter,  had  beloutycd  to  McCJilHvi'ay  and  Thain,  the  insolvent 
delttors,  liut,  by  the  deed  of  assi^nnient  nientionecl  in  the 
déclaration,  they  had  ceased  to  belono-  to  theni,  havinj;  lieen 
assigned  to  the  gentlemen  last  nanied,  as  trustées,  Nvith  the 
concurrence  of  the  Plaintiffs,  for  their  l>enetit,  and  that  of  the 
otliei-  creditors.  As  loii^'  as  this  deed  continues  in  force,  the 
ti'ustees  hold  tlu-  assi^ned  jiroperty  in  ([Uestion  for  the  lieiieHt 
of  the  Plaintitts  and  the  other  creditors,  to  whoni  they  ai-e 
accountable  for  the  due  exécution  of  the  trust  confie k-d  to 
tlieni.  Yet,  the  estate,  debts  and  eti'ects  so  held  by  the  trustess, 
as  appers  by  the  Plaintiffs  own  déclaration,  the  Plaintirts  by 
their  stran^e  proceedin^  by  attachnient,  choose  to  considéras 
the  estate,  <lebts  and  etiects  of  Mcdilliviuy  and  Thain.  In  the 
proceodiiiff  ai^ainst  the  Défendants,  the  Plaintiti's  would  appear 
to  hâve  overlooked  the  ini])ortant  fact  that  there  was  no  délit 
tlue  to  theiii  by  McUillivray  and  Thain  :  and,  in  the  pi'oceed- 
in^'  a<.(ainst  their  own  trustées,  as  j^'ai'nishees,  they  would 
apjiear  not  to  hâve  been  aware  that  they  were  attachin^',  as 
b'elon^injnr  to  other  persons,  their  own  ])rt)pertv,  in  the  liands 
of  their  own  a^'ents  specially  selected  and  appointed. 

For  the  Respondents,  it  was  said,  that,  U[)on  i-eference  to 
the  allégations  C(jntaine<l  in  tlu'  déclaration  it  woidd  be  seeii 
that  this  attachnient  lias  not  been  nuide  for  the  purpose  of 
convertin^'  the  tliings  seized  into  inoney,  but,  as  the  Res- 
pondents (h'iiy  that  any  ri^^lit  existed  in  the  pretended 
ti'ustees,  it  is  for  the  purpose  of  (»btainiiiff  the  books  of  account 
of  the  bankrupts,  to  prove  a  fraud  whieh  had  been  practiseti, 
in  relation  to  theni,  and  to  prevent  a  c(jntinuatiou  of  that 
fraud  by  falsification.  Tlu;  Respondents  were  entitled  to  the 
possession  of  the  b(_X)ks,  as  containing  the  proofs,  the  iioiiiimi 
dehitormn,   by   which   alone   the    cltose-^   in  action  of   th^ 
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iiisolvc'iit  t'stiitc  could  lie  tliscovorod.  'l'Iif  Dltjt'ct  <>i'  tlic 
(trcliiiiiiict'  Wiis  to  rcprcss  iVaml,  ami  cvriy  tliin^'  tciiiliii^-  to 
tliJit  l'rtc'ct  is  withiii  its  iturvicw.  It,  tlicrct'oiv,  iiu-ludcs  .sucli 
procoHS  ot'  tlu'  old  Frciuch  law  as  iiitcU'tVred  in  casos  ot'  iiu-r- 
caiitilt'  IVaud.  Tlie  attacliincnt  in  tliis  case  was  a  proccss  wcil 
kiiown  iii  tliat  law,  tlu'  t-oiiHcrvatoiy  proci'ss  ot'  tlic  .scrlh',  tlin 
oiily  j^cni'i'al  icintMly  in  foiinncrcial  niattcrs,  foi-  H|H'('ially 
inc'ludin^  boolxs  and  pajxu-s,  it  Hecuros  to  the  crcditors  tho 
cntirc  propcrty  ot'  the  dclttoi".  Tlic  onlinancc  not  l'cpcalin^ 
tilt'  old  law,  l(Ut  rt'^nilatini^  it,  liad  in  contention  fniir  s/DcicK 
ot' attaehenit'nt  :  t\w  saisie  et  ewénU io n,  t]u'  saisie-nrirl,  the 
Kti.lslc  en  rt'i't'ixiirdfidn  and  the  m-t'llé.  'l'iic  urn't  Kimidc, 
whicli  lias  iK'cn  advuited  to,  was  only  a  proci'ss  in  antic'i])ation 
of  exocution,  but  tlie  «(v^/e  was  a  «^ciu'ral  rtMiindy,  and  niust 
liavc  ht'cn  liad  in  vicw  l»y  the  franiei's  ot'  the  ordinancc,  as 
wi'U  as  otlicrs,  and  tlu'  Rcspondi-nts  wi'iv  cntitlt'd  to  tlif 
bciu'fit  of  tho  attat'liiiK'nt  wliicli  liad  lii'cn  issiu'd,  it  bcin^  in 
tlie  natuiv  ot'  a  scellé.  The  woi'ds  "estat(%  dehts  and  ert'eets," 
wliich,  it  lias  lieen  said,  except  as  i-espects  the  .s(tis'H'-((rirf, 
are  contiiied  to  corporeal  ^oods,  include  the  freiieh  terni 
iiicahlcfi,  which  is  not  in  many  instances  so  restricteil.  It  is 
tinie  that,  in  En^^'land,  cIioxck  in  (ictloii  are  not  Iial)le  to 
sei/ure,  l>iit,  in  the  Tiiited  States,  wlieiv  the  words  estate,  (K-hts 
and  eli'ects  are  iised,  personal  jn-operty  of  ail  kind.s,  inclndinj^ 
,s<'cuiities,  nioney  and  personal  rif^hts,  are  coinprized.  \\\  the 
Frencli  law,  conservatory  process  was  very  freciueiitly  resorte<l 
to,  in  mercantile  cases,  wliere,  althoii^h  otlier  process  of 
attachinent  did  not  extend  to  hooks,  accounts  an<[  papiu's,  the 
.s(r//(/ did,  and  was  a  concurrent  reinedy  witli  the  xtilsir  et 
c.i'éciUluii,  where  the  lattt'i'  did  not  suHice.  Ft  existed  lon^' 
antiM'ior  to  the  onlinanco  of  commerce  of  l(i7-{,  and  is 
reco<^'nized  hy  it.  It  did  not  retpiire  aiiy  procès-i'crlml  or 
^uardians,  or  [lerniit  of  security  ltein<r  ^iven,  but,  as  in  this 
instance,  secured  the  tliin^s  sei/ed,  without  any  inventory, 
to  abide  the  order  of  the  court.  This  l'eiiiedy  is  borrowed  froiii 
tlie  Roman  law,  whereby  the  htmn  of  an  abscondinir  dcbtor 
coulil  be  attached  for  the  benetit  of  the  creditors  m'iierallv, 
and,  by  the  terin  hona,  was  understood  not  merely  corporeal, 
but  the  wliole  of  the  estate,  corporeal  and  incoiporeal,  or 
estate,  debts  and  efi'ects.  l^pon  the  wliole,  the  scellé  must  be 
the  very  process  c(jntemj)lated  by  the  ordinance  ;  in  proof 
iif  its  beinjr  so,  it  is  to  be  observed,  that  an  allégation  of 
.secretini;  the  ett'ects  is  re(|uired,  wliilst  other  s((isies  re(iuiiv 
only  an  aHirmation  of  the  debt.  In  cases  of  insolvency  tho 
Hrst  stops  to  be  taken  by  the  creditors,  is  to  obtain  the  liooks 
to  obviato  fraud,  falsification  and  embezzloment.  This  is  doue 
by  tho  scellé,  and  it  is  stated,  by  différent  writers,  that,  by  it, 
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(.'tl'fcts  iii.iy  lie  odt  ut  wliicli  ciiiiiiot  \>v  takcii  iii  cxccntioii. 
Its  principal  olijcct  in  a  distrilaitioii  pi'o  rutn.  'V\w  woimIh 
cstat'j,  (It'l)ts  aiid  crte-ets,  aiv  iiscd  in  tlin  Hii^lisli  l»aiii\i'Upt 
law,  witliin  wliii-li  are  comprisL'd  liooks  and  act-ounts.  'V\w 
procct'flin^,  in  Kn«;land,  iu  a  case  ot'  tlii.s  kind,  would  liavo 
liecn  iindcr  a  commission  of  Itankiuptcy  ;  in  Scotland,  \>y 
nu'ans  ot"  a  scipicstration,  and  in  Fi-ancc,  i»y  tlic  scrllé.  In  ail 
of  whicli,  tlic  main  jxiint  is  to  sccurc  thc  Itooks  oF  account.  It 
lias  Itccn  ai'<^ui'(l  tliat  thc  tliin<;s  scizcd  wciv  not  in  posscssif^i 
of  tlu' dclitors,  liut  ot"  tliird  ))rrsons,  \vr  dcny  tliat  any  ri^lit 
was  vcstcd  in  thc  trustées;  the  pi'operty  was  in  the  l)atd<- 
rupts,  and  in  a  huihlin^  where  they  carried  on  their  luisiness. 
It  is  compétent  to  the  Res|)()ndents  to  sliew  tliat  the  decd  of 
assi^inneiit  was  founded  on  fraud,  and  a  nnllity,  not  voidahle 
but  void,  it  is  so  on  the  face  of  it,  ha\ini;  heen  made  l»y 
Simon  Mc( Jillivray,  who  was  not  comjietent  to  make  it,  and 
from  the  factof  his  not  liavinj,'  put  the  creditors  in  possession 
of  ail  the  etiects  of  the  Hi'in.  Hesides,  Thomas  Thain  was  no 
])arty  to  the  assioinuent,  and  lie  caunot  stand  acipiitted, 
RichardsDii  stands  hère  as  his  curator.  On  this,  and  minor 
objections,  as,  l  the  atHdavit  not  hein^  indorsed  on  the  writ, 
it  is  to  he  ohserved  that  it  is  anuexed  as  a  schedule,  2  the 
délit  lieino-  not  due,  this  is  answei'i'd  l»y  statinif  that  an 
artidavit  of  délit  is  sutîicient,  M  that  the  ^arnishees  are 
improperly  lirouf^dit  in  as  lieing  trustées,  and  in  légal  pos- 
session. We  dcny  that  they  are  trustées,  and  they  are  nt)t 
uientioned  as  such  in  any  of  the  proceedings.  As  to  the  j)lace 
where  jiroperty  may  he  attached,  Pot/iicr  says  it  niay  lie 
taken  wherever  it  caii  lie  foiuid,  .so/7  en  ville,  en  i'iDwpagne, 
(li( Ils  les  c/itiiii/).'^,  t'ii  c/if'iii i II,  iu\i\  uiiless  the  jiroperty  M'ci'c 
shewn  to  lie  in  the  gai'uishees,  the  sheritl"  stands  justitied  in 
what  he  lias  (U)ne,  the  premises  were  in  the  liankrujits  pos- 
session, and  were  not  transferiv<l  hv  the  assimniieiit  to  the 
pretended  ti'ustees,  and  whatever  rights  the  latter  niight 
possess,  could  not  intei'fere  with  those  of  the  creditors.  If  the 
trustt'cs  slumld  lie  guilty  of  malversation,  falsification  or 
emliezzlement,  the  ci'cditors  hâve  theii-  redress  liy  a  xitisic  en 
n'vi'inllfutUni.  It  lias  lieen  .said  that  it  was  inipossililo  for 
McCJillivray  and  Thain  to  lie  persoiuially  secreting  their 
ert'ects  in  this  pi-ovince,  it  was  possible,  however,  foi-  tliem  to 
hâve  donc  so  by  instructions  to  and  through  third  jiersons, 
qui  facit  per  aliiom  facit  per  se.  The  object  of  obtaiuing  the 
corres])ondeiice  and  ])apers,  is  to  show  that,  under  the  coiitrol 
of  McCîillivi'ay,  fuiuls  belonging  to  the  creditors,  liad  been 
niisa))))lied,  concealed  and  l'uibezzled.  No  blâme  or  malversa- 
tion is  asciibed  to  the  curators,  as  curators, but  they  are  made 
parties,  as  the   légal  représentatives  of  those  to   whom  such 
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l'oiiiluct  lias  lifcii  attriliiitfil.  Il'  tlif  liouk.s  uiiil  ])U|h'1m  inc 
iTtuiiuMl,  tlif  tViiud  nml  J'iilsiticatioii  (•(Hiiplaiiicil  of  will  lu- 
|ir(ic('i'(lt'(l  iii. 

In  it'ply,  it  was  (•(»iitt'ii(ltil  tliat  tlu'  attacliiiiciit  cnulil  lie 
(•(UisidiTcd  oiily  as  an  ((rrc'f  simple.  Tliat  it  was  an  iTnir  to 
supjxtsL'  tilt'  srdU  an  attaclnncnt,  un<l  tlicni-c  contiMnplatfd  \>y 
tlx'  Didinance.  .''  mic  oI'  tlir  fff'ccts  oF  an  attaclinicnt  niay 
ai'isi'  fi'oni  tlic  xcriy,  lait  nu  writt'i"  lias  iiicludcl  it  in  tlir  tenu 
ol'  saisie.  It  is  ([uitt'  a  diti'civnt  proecss.  The  Minie  is  an  ojicn 
and  ])ulilic  proecss  cniaiiatin^'  fVoiii  a  court  :  tlic  ,sr<7/(^  onc  ol* 
an  urliitrarv  and  secret  nature,  derived  l'roni  a  indm'  alone, 
and  ot'tcn  nscd  in  France  in  a  hi^li  lianded  and  oppi-cssivt* 
nianncr.  And  tliei'e  ^avi-  rise  to  niany  coniplaints.  The 
miisic  securcs  ])ro[)crty,  for  jiaynient  of  a  particular  deht, 
wliilst  tlie  srcHi'  is  ivsorted  to  for  tlic  l.enetit  of  ail  con- 
ct'riit'il,  iieirs,  widows,  orphans,  i-xeeutors  and  crcditors.  Itcan 
lie  l'eHoi'ted  to  liy  crcditors,  duriny'  tlie  lifi'  of  tlie  dclitoi', 
in  case  of  Itankruplcy  oi-  aliseiice  ;  Imt,  as  a  civil  icniedy, 
it  oan  only  lie  on  a  lUr<'  cvtcutnh'i',  a  jud^nient  délit.  It  is 
oiily  on  proot"  of  frand,  on  tlie  jiart  of  tlie  delitor,  tliat  it 
eau  lie  liad  jin-vious  to  jud^iiient,  wliicli  lirin^s  il  lUuU'i'  the 
head  of  criniinal  îaw.  It  eau  <inly  lu-  a  jiart  of  the  law  of  this 
country,  so  far  as  it  is  a  civil  l'cniedy,  the  instant  it  lieconies 
a  criniinal  process,  it  is  not,  a  <listinction  wliicli  lias  not  lieeii 
adverted  to.  In  this  case,  tliere  is  no  judonient  ilcht;  as  a 
civil  ivniedy,  theivforc,  it  does  not  iipply,  niid,  as  a  criniinal 
piMoceedino-,  the  law  of  the  land  will  not  allow  it.  l'olliicr, 
iii  liis  Procédn rc  c'irUi',  marks  tlie  diHereiice  lietween  attach- 
nieiits  {saisu'ti)  and  the  xceUé.  The  sals'u'  is  execnted  hy  a 
hiilssici',  and  the  xccHé  li\'  a  iilde-e  or  coiii m  issu i rc.  The  foi'iiis 
are  esseiitially  dill'erent.  The  sidsie  securcs  certain  eflects  for 
the  satisfaction  of  a  deht,  the  sceLlé  is  to  prevent  an  entire 
estate  froni  hein^'  left  n  l'alxi ndoii,  and  to  .secure  it  for  ail 
concerne(l.  The  xi-cllê  takes  ]tlace  wheii  the  dehtor  is  dead  or 
ahseut,  the  suisic,  when  lie  is  alive  ami  présent.  In  faet,  the 
t<('vllé  was  not  thou^'ht  of,  when  the  process  in  (piestioi  was 
issueil,  and  was  not  iiientione(l  as  a  jM'oce.ss  of  attac'  i  nt. 
The  words  "let  process  of  attachiiient  issue"  were  in  tlu'  writ 
whieli  the  sheritt'was  directed  to  e.xecute.  The  judj^e  wlio 
^n'aiide(l  the  writ  inust  hâve  kiiown  tliat  a  srcUv  could  not  he 
exi'cuted  liy  a  slieritf"  and,  if  he  liad  inteiided  it  for  a  scellé, 
lie  would  hâve  atten<led  in  person  to  atfix  the  seuls.  Had  this 
writ  lieeii  in  proper  fonii,  the  slieriti"  would  hâve  found  tliat 
lie  had  no  rii,'lit  to  pass  the  threshhold  of  a  laiildin»;  in  jxis- 
se.ssion  of  third  persons,  without  i-eii(lerin<f  himself  liaMe  to 
an  action  of  daniai>-es.  It  was  a  happy  cireunistaiice  tliat,  in 
this  violent  and    illeifal    proceedin»^-,  no  hlood    had  lieen    shed. 
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II'  tlu'  sla'iitfH  (iHii't-r  liiul  lu'cii  rcsinti-il  and  killcil,  in  tlic 
t'Xcctitioii  oF  tliis  proccHs,  it  woiiM  liavc  Ik'cii  jiiHtitiuldt' 
homiciflt',  or,  uiultT  stniic  circuiiiHtanct's,  liavc  ainoiiiitiMl  t(» 
liianslau^littT,  luit  iii)t  iiiiii'dfi'.  If,  on  tlii'  ('(ditiarv,  Wi'v  liad 
liccri  takt'ii  l»y  tlir  slicritf,  <ii-  lii.s  otHccr,  it  would  liavi'  lit-f 
murtlcr.  It  is  rciiiai-knltif  tliat  tlic  iiiass  of  crcilitors  lu 
coiiliiltMl  in  iiit'ii  ot'  kiiowii  Imnoi'  aiid  i-i-spcctaliility,  mikI,  luit 
oiic,  ont  ol'  tlu'  wliolc,  canif  l'orwaid  to  wiT.st  tlic  hooks  ami 
uct'ounts  IVom  tlit'i»'  jxt.sHcsHion. 

Sewki.L,  Cm.  J.  :  Tlic  nu-rits  Ix-inif  wliolly  ont  of  tln'  (pifs- 
tion,  tlu'  case  rcsts  ciitircly  n|)oii  tlic  wiit  of  attacliinciit  and 
tlic  ciiTunistaïuvs  iindrr  wiiicli  it  was  issiied.  It  is  tlu-  ordi- 
nancc  of  17^7,  and  tlu-  Frt'iicli  laws  wliicli  l'xistfil  at  tlu; 
coii(|Ut'.st,  and  wcrt'  st'curcil  Ity  tlic  capitulation,  tliat  ninst 
n;()\cni  tlic  i|iic.stion.  If  thc  pro/ccdinn's  wcrc  foiind  consistent 
witli  citlicr,  tlic  motion  iiiust  bc  (|nashcil  :  if  witli  ncitlicr,  it 
nnist  lie  iiiîiintaiiicil.  As  to  tlic  ordinancc  of  17^7,  tlic  ]iroccc- 
diii^'H  wci'c  in  scvcinl  points  at  variancc  witli  tliat  law.  Tlie 
writ  of  attachiiiciit  did  not  follow  tlic  words  of  tlic  statiiti^  ; 
it  slioiiM  lia\'c  l)ccn  atrainst  cstatc,  délits  and  cffccts,  and  liavc 
Icft  to  tlic  Plaintif}',  at  liis  owiirisk,  to  direct  tln'  slicriff  wlc 
to  takc  iind  tlicn  to  tlic  court  to  dctcrininc,  whcthcr  tlic  tliii 
takcii  wcrc  within  tlic  scopc  of  thc  law.  The  writ  sliom  . 
fiirtlicr  IiaA'c  dircctcil  tlic  ])ro]icrty  to  lie  Hcizc(|  in  tlic  liaiids 
of  sonic  iiarticiilar  pcrson,  tlic  pro[)ci'ty  iiiust  l»c  in  possession 
of  sonicliody,  citlicr  of  tlic  dclitor  or  of  tliii'd  pcrsons,  and,  if 
in  tlic  liaiids  of  tliird  ])ersoiis,  not  only  iiiust  tliosc  tliii'd  pcr- 
sons lie  suiiinioiicd.  luit  tlic  dclitor  iiiust  lie  s(;rve<l  witli  tlie 
writ  an<l  déclaration  tliat  lie  likewisc  iiiay  appear.  In  tins 
case,  tlic  jtidu-e  liaso-ivcii  a  writ  of  attacliiueiit  to  sci/e  certain 
tliinc-s  in  a  ei^rtaiii  liiiildin^,  or  clscwlicrc,  witliout  Kpecifyini^ 
in  wliose  possession  it  is  to  l»c  seized  and  <^ocs  still  furtlici", 
addiiiy;  an  injunctioii  to  tlie  slicrifi' to  retaiii  tlie  tliii;<;s  scizcd, 
in  liis  oustody,  to  aliide  tlic  décision  of  tlic  court  :  ail  wliicli 
is  in  direct  opposition  to  tlic  Ictti'r  of  tlie  ordinancc,  and  to 
tlie  provision  of  tlie  law.  by  which  the  party  seizeil  upon  is 
cntitle(l  to  liavi'  liis  tliiii<;s  restored  u])oii  ^'ivin^  .sccurity.  'Plie 
writ  of  attaeluiient  is,  thereforc,  clearly  ille<j^al,  under  the 
ordinance  of  17îS7.  As  to  tln'  old  Frciich  law,  on  which  the 
rcspondeiits  pi-ofess  to  hâve  founded  their  ])rocee<liii<fs,  it 
appears  that,  in  ca.se  of  l»anki'Uj)tc_y ,  the  property,  was  to  by 
secured,  not  by  an  nvirt  siiaple  or  aiiy  other  <in:'f,  Init  by  the 
scellé,  which  did  not  dispossess  the  party  of  liis  property  and 
])aper.s,  but  placed  tlieiii,  in  such  a  situation  that  no  one  could 
touch  or  inspect  tlieni,  until  the  tiinc  arrived  wlieii  the  court 
sliould  deteniiine  whcthcr  tliey  wcrc  to  be  giveii  up  to  the 
creditor,   or  returned  to  the  (lebtor.     This  was  doue  by   the 
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sciiliii^'  ti]i  ot'  tlif  n'ct'jttiu'Ii's,  cliiiiiilici's,  jind  iiImccn,  in  wliicli 
tlii'  |>r<>|M'rty  wn^t.  iiiid  wuh  iloiif  \>y  tin-  jiKlnc  in  [icrson,  or  l»y 
Il  coniniissiiifi'  (a  i\in<i  nf  <li'puty-ju(lf,'c,  to  wliom  wc  liavi'  ii<> 
(•(iiiiitci'pai't  in  <»in'  j\ii-is|iiu(l»'m'e),  so  tliat  itcunM  iiot  lu-  dune 
liy  any  niinistciial  otlict-i' :  and,  in  ndflition,  a  i,niaidian  whh 
placi'd  to  sec  tliat  tlic  scals  wcrc  not  hrokcn,  ainl  tlit-  prontity 
and  |)M|)fi"H  not  touclicd.    No\v,  tlu'  |»ractic»'  i-csortcd  to  in  tliis 

ca.sc  lias  liccn  sini^ularly  diHi'i'cnt,  suitposinj;  tiiis  |»i()( din^f. 

as  is  alU';^n'(l,  to  l»c  in  tlic  natiirt'  ot'  a  scellé,  Tlic  Jud<4c  dci»- 
^ati's  a  power  to  tlu-  slicritl',  wliicli,  un<l('r  tlmt  liiw,  hc  could 
only  t'Xfrt'isc  in  pn-Kon  ;  and  '  "•  {iropcity,  in  Mou  <»f  icniainin^ 
sal'c,  uiidcr  tlic  scals  of  *  mc  coui't,  i.s  Icft  in  tln' liands  of  a 
niinisti-rial  otticfi".  So  tlmt,  wliftlici"  it  Ik"  considt'iH'd  as  a 
jn'occss,  uiidcr  tilt' ordinancf  ol"  I7M7,  or  undfi-  tlic  Frcncli 
law,  as  it  cxistcd  bct'oiT  tlif  ('on(|U»'st,  tlic  issirn^  of  tlic 
attaclinicnt,  as  it  stands,  caniiot  lie  niaintaincil,  'i'o  idVain 
IViMii  rcMiaikinf4'  on  ininoi  circunistanccs,  thc  fatal  oliicctions 
to  tlic  mode  of  procccdine;  fojlowcd,  ai'c  :  I.  Instcad  of  a  spc- 
cial  writ.H  i>(>ncral  (mic  lias  liccn  issucd,  witliout  discriniiiiatin^ 
aiiy  pc'i'son,  as  in  possession:  an<l  witli'  it  sunnuonin^f  any 
pcrson  as  I)i'fcn<lant,  ami  witliout  usin^'  tlic  wortls  of  tlic  luw 
as  t(t  wliat  was  to  lie  scizcd  inidcr  it.  2.  'i'iic  injunction  to 
tlic  slicriti",  to  liold  tlic  tliini^s  in  liis  custodv  is  dircctlv  con- 
trary  to  tlic  oi'dinancc  and  tlic  provision  tliat,  uiion  sccurity 
liciiiff  irivcn,  tlicy  iiiust  lie  ivstorcd  '.i.  If  tlic.^c  procccdin^'s 
werc  to  lie  foundcd  on  tlic  law  cxistin<f  licl'orc  tlie  con(|Ucst, 
tlic  fornis  of  ])rucei'din^  liy  thc  mrUé,  uiidei-  that  law,  sliouM 
liavc  liccn  oliscrvcd,  so  tliat  thc  propcrty  iiii^iit  rcinain  uiidci" 
thc  scal  of  thc  cuui't,  thus  avoidiuix  thc  irrct'UJaiitx'  wliich 
now  dcstroys  thoni.  4.  That,  on  thc  face  of  thc  déclaration, 
tlieiv  a]i])cars  to  hc  a  decd  of  assi^nnient,  whercliy,  as  lon^' 
as  it  rcniains  in  force,  whicli  niust  hc  till  it  is  icscindcd  hy  thc 
court,  the  dcht  swoi'ii  to  is  canccUcd. 

Kehk,  fl.  :  'V\\v  writ  of  attachiiient  in  tliis  case  is  cer- 
tainly  an  aiionialy,  and  pnrsucd  iicithei'  thc  onc  forni  iior  the 
other.  It  lias  heen  a  (|Ucstion  whcthei'  hooks  of  acc(aint  and 
])aperH  eonie  under  the  dcscripti<in  of  cstate,  ilchtsaiid  etfccts. 
lîiioks  ceitainly  arc  c\idciice  on  whicli  daims  aie  foumlcd, 
liut  they  possess  no  intrinsic  value,  and  thc  truc  test  of  tlieir 
Ilot  cominfT  within  the  mcaniii^'  of  the  words  cstate  und 
eticcts,  is,  that  they  caiinot  he  sold  uiidcr  cxi-cution  or  scizcd 
])revious  to  jud^iiicnt  (1):  neither  arc  they  dehts  althon^'h 
they  constituti'  thc  proof  of  dcbts.  They  thus  are  excnipted 
fi'oln  sei/urc  )iy  the  ordinance,  which  is  perfectl}'  précise  and 
conclusivc  in  its  enaetinents.  In  Knf;;]and,  a  Défendant  cannot 


,v;^l 


(1)  V.  art.  557  C.  P.  C. 
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Itc  c<)nip<'lK'(l  to  produco  liis  Itooks.  A  court  of  equity  nii^dit, 
uiulci-  vory  stroiig  circuiustuiices,  eoiiipol  tlu»  jjroductioii  ot' 
liooUs  iind  accinints,  but  a  court  ot'  law  could  iiot,  and  we 
liaviî  no  court  of  e(|uity  in  (Wiada.  Tlu'.  writ  is  jx'rfcctly 
ilU'i^al,  and  the  opinion  of  tins  court  is  tliat  tlic  jud^nicnt  of 
thc  court  ludow  nmst  l)i3  revo'sed,  witli  costs.  (1)  (Stiiart's 
Rcp.,  p.  :{7().) 

l.'îtli  January,  l.s:îO. 

Hr/il  :  Tliiit  if"  il  niotiiin  t<i  set  iisidiî  iiii  attiiclinu-nt,  hy  tlic  slicriff, 
<)fl)(K>ks  nfiiccomit  ;iii(l  ])a|i('rs,  1»'  rcjectiMl  in  a-  court  of  orij;iiial  inris- 
(Uctiou.and  ils  jiiiljiiiKMit  to  tliat  cH'cct  rcxorsiul  iii  appcal,  tlic  ('oiirt  of 
Apjji'als  will  Ilot  errant  a  rnlc  for  an  attacliiiiciit  a^raiiist  a  jiidirc,  for  piit- 
tiiijj;  .1  Kccllc  npou  sucli  hooks  aîid  p^'pcr,  l)i'for(>  tlicy  are  rostorcd  liy  tlui 
sluM-ifl'to  tlic  porsou  in  wiiose  possession  tliey  were  seized,  a<_Minst  tlio 
slieritl  for  deliverin»:  tlu>ni  to  tlu;  jud^ie  for  tliat  piirpose,  or  ajrainst  tlie 
party  and  liis  attoriiey,  at  wliose  instauee  the  xn/Zt-  was  carried  iiito 
exceution. 

(1)  'Plie  idxive  juilgnieiit  wiis  rendered  on  tlio  "iOtli  day  of  N'ov^'iidior,  IS'2!). 
McKi'ii/.it",  aci'cditor  iif  tlie  tiiiii  of  Mcdilliviays,  'l'iiiiin  i^  to.,  wlio  liad  oli- 
taiued  a  jndynieiit,  iii  tlie  Court  of  Kiiii/'s  lU'iicii,  at  MoiitiiNil  a^':.iiist  the 
légal  leiausoiitatives  of  tliat  tii'in,  jirest'iitt'd  a  pétition  heaiiiig  date  tlie '21  st 
Xovenil)ei',  to  one  of  the  jiidges  of  tliat  court,  pi'ayiiig,  for  the  reasons 
tliciciii  coiitaiiie<l,  that  nvii\t<  ( /i- s-i/Zr )  niiglit  lie  put  and  aflix<'d  ii]i()ii  cer- 
tain liooks  of  iicconiu,  jia|ier»,  imiiiiiiients,  voiicluus  and  eflects,  wliicli  were 
tlii!  saine  as  those  inentioneil  in  the  writ  of  attachnieiit  in  tlie  alxive  case. 
On  tlie  'ittli  of  Novenilier,  the  tnith  of  the  f«cts  statcd  in  the  pétition  were 
snhstantiated  hy  allidavit,  and  on  the  sanu!  day  tlie  lion.  .Norman  Kit/gerald 
l'niacke,  oae  of  the  justices  of  the  Coiiit  of  King's  Meiicli.  proceeded  to  the 
Imildiiig  descrilied  in  the  writ  of  attachninent,  and  affixed  the  seals  of  the 
court  upon  the  prcinises,  and  nanied  guardians  to  préserve  the  seals.  Ou 
tlie  "iritli  of  Xoveinber,  a  ser\Mce  of  the  aliove  judgineiit  of  the  l'oint  of  Ap- 
peals  was  niade  n)ioii  the  sheritf  of  the  district  of  Montréal,  at  the  instance 
of  the  Appellant,  and  a  deinand  niade  iipon  iiiiii  to  dischargt^  tlu^  attacli- 
iiiint  and  diîliver  iii)  the  key.s  of  the  hiiilding  in  St.  (iahricl  street,  to  wliich 
lie  replied  that  lie  laid  alrcady  seeii  the  jiidgnient,  that  the  adver.saries  of 
tlu^  .\ppellants  h:id  got  the  start  of  tlieiii,  and  that  the  deiaity  shcritf'had  deli- 
vercd  o\er  the  keys  of  the  liailding  to  Mr.  L'niacke.  l'poii  thcse  facts,  suli- 
stantiated  liy  a'iidavit,  aiul  ccrtiticd  copies  of  the  d.icunieiits  almve  iiiciitioned, 
an  ai)]ilicati<)ii  was  niade  to  the  Court  ot'  .\ppeals  fora  riile,  to  shew  cause  wliy 
an  attachnient  filauihl  not  issue  against  the  judgc  who  e.xecuted  the  icilli', 
fol  haviiig,  hy  inean»  <if  an  usurpcd  jniisdiction,  and  hy  colour  of  a  julicial 
proceeiling,  olistrncted  the  juilgnicnt  of  tlie  court,  hearing  datt^  the  "iOth  day 
of  XoNcinher  tlieii  last,  and  assisted  in  ])rcveiiting  the  restitution  of  the  hooks 
of  accoiint,  etc.,  acc(ailing  to  tin;  iiiirport  of  the  said  judgnant,  etc.  An  ap- 
plication to  the  saine  etl'ect  was  niade  for  a  rule  upon  McKenzie,  liis  attor- 
ney,  and  the  sherilV  of  the  district  of  Montréal.  'I  lie  .Appellant  liaving  heen 
heard  liy  his  coinisel. 

/'(/•  Cin-iani  :  We  are  of  opinion  that  uo  attachnient  caii  issue.  In  the 
tirst  place,  tliis  court  gave  no  ilirection  to  the  sheritf  to  deliver  u]i  the  ]U()- 
pcrty,  hut  nu'rely  reveised  the  jndginent  and  sent  it  back  to  the  court  lie- 
iow,  to  do  «  liât  to  law  and  justice  inight  a)ipeitaiii.  It  did  not  appear  tliat 
any  thiiig  further  hiid  lieeu  doue  in  the  court  hclow,  hut  a  new  Jiarty, 
aiiother  criMlitor,  liad  coiiie  forward  and  instituted  anotlicr  pioceciling. 
'riit  former  was  hy  xaisii  (irrr/,  *he  présent  fine  liy  sn//i'  ;  this  last,  a  .judge 
sittiiig  out  of  c(airt,  is  ohligcd  m  on  application,  to  graiit  and  exécute.  'l'Iie 
wlioli'  proceeding  may  hc  illégal  nid  contrary  to  law,  hut  it  luis  nothing  to 
do  witli  the  fiainer  case,  and  th  •  motion  must  he  disc'.'ari't d. 
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Court  of  Appeals,  Quelle,  80tli  Api-il,  l.S.'JO. 

On  appeal  from  Moiitirul. 

Denis  Benjamin  Vi(;eii  et  ux.,  Appelants, and  Tôi'ssaint  I'o- 
THiEK,  Rrspondont. 

A  ti'Htiitor,  iit  tlic  tiiiio  di"  liis  (U'cciisci,  jios.sc.sscd  of  priiTicrty  licldii- 
^iii<;  ti>  tlio  succt'SHiuii  (if  liis  wil'c,  (ItM'Ciiscd,  l>_v  iin  li(il(i;.'rajili  will,  lic- 
<|ii('iitlis  iiîl  tlic  i)r(i]ii'ity  i)f  wliicli  lie  nii^lrt  die  scizod  to  lii.s  licirs  and 
lofiatccs,  wlio  wiTc  alsd  Iiis  wil'tVs  liciis,  nmlcr  tlic  iiciialty,  il'  auy  ni" 
tlicm  coiitostcd  liis  will,  tliat  tlicir  sliarc  in  liis  snccossidn  slionld  lie 
fdi'l'citcd.  Ile  nanii's  two  oxccntdrs  nr  tni.stccs,  and  tlic  snrvivor  <  f 
tl.t'in,  i'nr  tliiî  adniinistratidn  df  ail  lii.s  prciierty,  nntil  a  i)artitidn.  In 
tlic  niakinf:  dfsncli  partition,  lie  directs  his  exccntor.s  to  ait  fur  simic  of 
tlic  IcprutocH  wlio  were  iniiior.s,  and  for  anotlicr  wlio  was  niarricd, 
wiMiinit  tlie  a<itlidrity  dl"  lier  luisland,  for  tliat  pnrprse,  bcinj;  rei|ni,<itc, 

,'  wlidse  sliare  tliey  slionld  adininistcr,  dnring  tlu!  Imshand's  ]\i\\ 
]iiiy;n<;  lier  tlic  rents,  etc.  :  llild,  tliat  tlie  will  is  valid,  luit  tliat  its  dis- 
positions can  lie  carried  intoeii'ect  only  so  taras  tliey  afl'ecttlic  succes- 
sion of  tlie  testator,  and  tliat  tliey  conld  iiot  in  any  inanner  a]i]ily  to  tlie 
succession  of  tlie  testator's 'vife  of  wliiidi  liis  le^ratees  wcre  tlie  lieirs, 
and  of  Mliicli  tliey  wcre,  in  law,  sei/ed  from  tlu^  day  dï  lierdeatli,  and 
tliat  oiu^  oftlie  execntors  liavin^i  ren<inneed  tlie  exeeiition  of  tlie  will, 
tlie  otlier  liad  saisines  oftlie  testator's  succession  to  carrv  liis  will  into 
eflect. 

To  an  action,  a<xainst  sev(>ral  lieirs,  it  is  iiot  a  valid  objection  tliat  ail 
oftlieni  «en^  iiot  orij^inally  niade  Défendants,  if,  in  tlit>  pm^M'css  df  tlie 
suit,  tliey  liave  heen  iiiade  [lartics,  hy  an  interldcntury  jnd|.'inent  nf  llie 
court.  (1) 


[il  tlie  ycivr  17()4,  l'iciTc  Forcticr  \vas  iMarvie»]  to  'riiérèsf» 
Lei>i'aiiil,  wlio  (lied  in  1  7<S4,  leavin"'  several  datioliteis,  issue  ut" 
tlieif  iiiai-iiaoe.  Her  snccession  was  coniposod  of  lier  sliare  iii 
the  iiiatiiinonial  eoiiuiinnity,  and  of  estâtes  of  tlie  iiatni'e  of 
propres.  In  ITSa,  Foretier  iiiade  an  invciitoiy  of  lier  sncces- 
sion, and  retaiiu'd  possession  of  tlie  saiiie,  witli  tlie  reiits,  is- 
sues and  profits,  iiiitil  tlie  day  of  liis  decease,  on  tlio  'Wi\  day 
of  Deceiulier,  ISI.5,  Hy  liis  last  will  and  testaiiHMit  lioloorapli, 
lieariiio-  date  the  2()tli  ()ct(  lier,  ISI4,  after  inakiiio-  seveffil 
spécifie  legacies,  lie  lie(pieatlied  tlie  sni"])lus  of  ail  lus  property 
to  liis  cliildreii  and  ^raiid  cliildreii,  wlioiu  lie  instittited  liis 
lieirs  and  uiiiversal  le^atees,  to  lie  distrilmteil  aiiioii^r  tlieiii,  in 
conforniitv  witli  the  law   of  snccession  :    lie    dedareil    "  tliat 
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nd  Marie  Anialile   Foretier,  wife    df   Denis    Heiijîmiin  N'ioer 
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Aufjust,  1(S15,  tlie  tt'.stator  deolares  it  to  bo  lus  intention,  tlint, 
it"  luiv  of  liis  c'iiilili'cii  or  lirund  (Oiildien  sliould,  in  anv  nian- 
niT,  conti'st  lus  w\\\,  undcr  nny  pivtoxt  wluitsoevcr,  that  they 
should  l»e  altogotlior  depiived  of  any  share  in  liis  succession; 
in  sueh  case,  f'orniallv  disinheritini;'  tlieni,  and  iifivincf  their 
sliaie  to  liis  other  cliildivn  and  ^rand  cliildren.  For  tlie  pui'- 
pose  ot"  oanyin^  this  will  into  effect,  lie  nanied  Toussaint 
P()tlii(>)'  and  Himh  Henex'  liis  executors,  divestina"  iiiinself,  in 
tlieii'  favor,  of  ail  Iiis  estate,  authori/iriï^  tlieiii  to  adniinister 
tlu!  sanie,  until  a  partition  sliould  l)e  niade  «inion^  the  heirs. 
Hc  directed  the  executors,  or  tlie  survivor  of  tlieni,  to  sell,  as 
they  niio;ht  see  fit,  sucli  ininioveiihle  estate  as  nii^-ht  he  neces- 
sary  to  effect  a  partition,  iuid  in  sueh  partition  he  authorized 
the  said  two  executors,  or  the  survivor  of  theni,  to  stipulate, 
act  for,  and  represent  sueh  of  liis  said  leo-atees  wlio  were  iiii- 
nor;s.  as  well  as  iMaiie  Aniahli'  Foretier,  wite  of  Denis  lîeiijii- 
niin  Viger,  without  its  l)ein<,f  recpiisite,  for  the  valiility  of  sueh 
liartition,  that  a  tutor  to  the  said  iiiinors  should  he  electe(l,(ii' 
that  the  said  Marie  Aniahle  Foretier  sluadd  he  autliorize([  hy 
Denis  Henjaniin  Viger,  her  hushand,  or  l>y  judicial  authority. 
After  pai'tition  niade,  he  directed  that  his  executors,  or  the 
survivor  of  theiii,  should  hâve  the  administration,  and  receive 
the  l'evenues  of  the  niinors,  until  tlieii'  iiiariiage,  or  until 
thi'V  were  of  âge,  etc.,  also  that  the  executors,  or  the  survivoi- 
of  tlieni,  sliouM  hâve  the  nianamniieiit  and  administration  of 
the  property,  and  the  exclusive  collection  of  the  revenue  of 
the  sliare  which,  upon  the  partition,  avouM  fall  to  Marie 
Amaltle  ^^)l•etier,  ami  this.  during  the  life  of  Denis  Henjamin 
\'iger,  an<l,  if  she  .survived  hini,  she  should  ha\e,  at  lus  de- 
cease,  the  free  admini.stration  and  propei'tv  of  and  in  the  es- 
tate which  would  fall  to  her  from  this  will.  Duringthe  admi- 
nistration hy  tlu'  executors,  tin'  aiiiount  of  revenues,  etc.,  wei'e 
to  he  jiaid  to  the  said  Aniahle  P^)ivtier,  to  herself  a^id  to  no 
other,  (piarterly,  and  U])on  her  rtci'ipt  nierely.  The  executors 
Were  also  eiiti'Uste(l  with  the  eiire  of  the  estate  of  Marie  dulit.' 
Foretier,  duriiig  her  life,  or  until  lier  mari'iage."'  Afti-r  the 
testat»u-'s  death,  on  the  2()tli  Decemher,  1815,  l»y  an  instru- 
ment executed  lu-for,"  (Juy  and  aiiother,  |»ulilic  .lotarifs,  the 
heirs  aeknowledged  tlie  will  to  he  of  the  testators  liand  wri- 
tiiiL!',  and  tlie  siii'natuiH'  affixed  to  it  to  he  lus,  with  a  réserva- 
tion  of  their  ria-hts,  and  without  admittiny-  the  validitv  of  the 
will.  Hene\'  haviiiii'  reiuaiiiced  the  exécution  of  the  will,  an 
action  was  iiistituted  hy  l'othier.  the  Hesiioudcnt,  as  executor, 
and,  in  virtue  of  the  trust,  ov  jidii  rdium  'hs.-:ii  m,  with  which  lie 
was  c'iargi'd,  Mgaiiist  the  heirs  who  had  takeii  ])osst'ssion  of 
ail  the  testatoi's  jiroperty.  Tlu-  conclusions  of  the  declai'atioii 
were,  "  fur  a  f<trUé,  that  the  will  and  co<licils  should   he   esta- 
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lilislx-d,  !ui<l  tlio  exécution  tlieivof  ovdered,  tliat,  if"  the  lega- 
tees  sliould  contest  the  will,  tlieii'  intercst  uiidei"  it  inif^ht  l»e 
declaied  t'orFeited.  Tliat,  as  executor  and  trustée,  the  Plaintiti" 
shovild,  hy  tlie  jiid^nieiit  of  tlie  court,  he  and  reniain  seized  of 
the  estâtes  of  the  testator,  in  cont'orniity  witl)  the  will.  That 
the  Det'enthints  l)e  adjudfjjed  to  deliver  to  the  Plaintirt'  ail  the 
nioveahles,  written  secui'ities,  etc.,  with  an  injunction  on  thein 
not  to  niolest  the  l'iaintitt' in  the  l'Xecution  of  the  will.  Tliat 
an  inventory  he  niade,  and  that  the  Défendants  do  pay  to  the 
Piaintift's  £5()()0.  daniafjes."  In  the  prop-ess  of  the  suit,  the 
scellé  was  set  aside.  An  inventory  was  niade  ly  the  heii's,  of 
ail  the  [)i'opei'ty  left  hy  Foretier,  and  the  nioveahle  pi-operty 
sold.  The  Appellaiit  pleach'd  l>y  exception,  "  that  Hu<.(h 
Henev  should  hâve  joined  tlie  l'iaintift",  in  ItiMii^in^^  this  ac- 
tion, riiat  it  was  not  sufficiently  allef^ed,  in  the  déclaration, 
that  Hui^h  Henev  had  renounced  the  exécution  of  the  will, 
and  the  trust  thereViy  repose<l  in  hini.  The  non  joindei-  of  Ma- 
rie 'l'hérè.se  Heney,  as  a  co-defendant,  was  îdleged  ;  also  that 
the  acknowled<(nient  of  the  will,  nientione<l  in  the  déclaration 
as  having  hcen  ina<le  hy  the  lieirs,  and  thedeposit  of  it  before 
a  notary,  were  illégal.  That  tl>e  Plaintiff  hail  iio  svo'.s'/;*^',  un- 
der  the  will,  that,  in  the  estâtes  of  which  the  testator  died 
seized,  was  coniprized  the  succession  of  'l'hérèse  Leorand,  to 
wliich  the  J)efen<lants  were  heirs,  and,  therefore,  the  trustée 
had  no  daim  to  it.  That  the  Flaititifi'could  claim  only  so 
iiuich  of  the  estate  as  would  suffice  to  ])ay  the  lei^acies.  That 
ail  inventory  had  been  iiiado  by  the  Défendants  who  were  le- 
^ally  iii  possession,  tliat  the  Défendants  had  paid  ail  the  le- 
^•acies,  except  oiie  which  was  ille^'al.  That,  if  the  l'iaintifi'had 
aiiy  right  of  action,  he  liad  ini.staken  the  kind  of  action  itwas 
compétent  to  hiui  to  institut»'.  That  there  was  no  <,n-()und  for 
a  (U'iiiand  of  daiiia^'es,  that  tlu;  disinheritiii<f  oF  the  J)ef«'n- 
dants  could  not  he  deinamled  by  the  Flaintift",  the  clause  in 
the  will  on  which  it  was  l'ounded  bein<f  nul!,  and  that  the 
conclusions  of  the  déclaration  were  irreyular."  issue  upon  the 
pleadiiiu-s  haviiio'  lieeii  joined.  the  parties  wi'i'e  heard  on  the 
iiierits,  on  the  llth  April.  bS^'i,  and,  on  the  2()th  Febniary, 
bS24,  an  interlocutory  Jud^niient  was  ])i'onoiiiiced,  orderin^^ 
that  Ktieniie  .Mayrand  and  Marie  Thérèse  Ib'iiey,  liis  wife, 
should  11  ■  niade  pai'ties  to  the  action  They  accor(linjnly  inter- 
veued,  and  prayed  that  Hiial  judt^meiit  mij^lit  l)e  reiidered 
ia  the  cause,  in  the  state  it  then  was.  (  )ii  the  !)th  of 
•Tune,  bS24.  another  iiiteilocutory  iud<,niient  was  pronoun- 
ced,  by  which  the  court  ordered  '  that,  by  parties  conver.sant 
with  !e<;al  proceedin<rs  (pr(ifi<'if'iis),  an  aeconnt  of  the  eonjii^'ai 
coiinnuiiity,  betweeii  thi'  testator  and  Thérèse  Lenraiid,  should 
lie  made,  exhibitiiig  the  ri^htn  of  the  parties  in  that  c»)iiimu- 
21 
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nity."  IWaHvÀeiiH  wei'o  naiiied,  l>ut  iio  stcps  worc  takon  to 
earry  the  intt'vlociitor  into  offcct  :  on  tlie  20th  April,  1(S2(),  a 
motion  was  luade,  on  the  part  ot'  Mayrand  and  wif'c,  and  Du- 
rochei"  and  wit'c,  to  "ct  aside  thisintcrlociitory  jud^nicnt,  and, 
on  the  2nd  ot"  Jnne  foUowin^-,  a  motion  to  tliesame  etf'ect  was 
made  by  the  Res])on(h»nts.  'L'he  reasons  assigned  in  the  latter 
motion  were  :  1.  'l'iiat  tlie  exécution  ot'  the  will,  wliieh  was  ad- 
mitted  l)y  the  Défendants,  ou^ht  to  1»  ■  provisionally  oich'i'ed 
by  tlie  court,  whereas  the  intei'locutor  iiad  tlie  etiV'ct  ot'  retar- 
din^  it.  2.  Becanse  ail  tlie  estâtes  left  by  the  testator  are  con- 
sidered  in  law  to  be  part  of  lus  succession,  and  the  Respondent, 
as  executor,  was  legally  seized  ot'  those  estâtes.  3.  Because 
the  Défendants,  l)ein^  lieirs  of  tlu!  testator  and  of  Thérèse 
Legi'and,  a  confusion  of  i-ij^^hts  had  l»een  opej-ated  in  tlieir 
jH'rsons,  predudin^f  theni  fi'oni  exercisin<r  ri^hts  apiinst  tlieni- 
selves  for  their  shares  in  the  two  successions,  and  Ix'cause  no 
partition,  as  conteniplated  by  the  interlocutor,  could  be  had, 
l)ut  a  partition  only  in  conforinity  with  the  A\ill.  4.  Because 
the  succession  of  Thérèse  Lefjrand  l)einy,  by  the  will,  united 
with  the  testator's,  no  partition,  as  oi-dei-ed  by  the  interlocu- 
tor, could  be  niade.  The  parties  havin^  been  heard  on  thest- 
motions,  the  court,  by  a  juilf^nnent  of  the  20th  February,  1(S27, 
wherein  its  l'easons  were  assi^ned  f<;r  so  doing,  set  aside  the 
interlocutor,  declaiin^'  that  the  patei-nal  and  maternai  succes- 
sions, of  which  the  Défendants  were  the  heirs,  had  becouM; 
but  one  and  the  sanie,  that  the  M'ill  and  codit.-ils  slutuld  be 
executeil,  accoi'ding  to  ttieirform  and  ténor,  and  that  the  Hes- 
))ondent,  as  sole  executor  and  adniinistrator,  shouM  be  seized 
of  ail  the  estate  left  by  Foretier,  at  his  di'ath,  to  adniinister 
and  regulate  the  same,  accoivling  to  the  will  of  the  testator. 
Fi'oni  this  judgnient,  this  apjK'al  was  institute(I. 

Kekh,  -J.  :  The  tirst  (piestion  presented  to  us  is  whether 
])roof  of  the  testator's  will  has  been  otl'ered  '.  I  am  of  opinion, 
that,  as  ail  the  parties  attended  at  a  notary's  ofiice,  and 
foiMiially  adniitti'd  the  instrument  there  depositivl,  to  be  the 
hologi'aph  will  of  Foi'etiei',  they  ai'e  now  cstopixtl  froni  deny- 
ing  that  it  is  the  testanientaiy  devise  of  that  gentleman.  (I) 
AdniissliMs  of  matters  of  fact  by  ];arties  concerncd,  who  are 
most  likely  to  know,  it  is  said  by  lord  Ha nhc'ivkc  (2)ai'e 
strontrer  than  if  the  facts  had  been  deterinined  bv  a  jui'v. 
Being  thus  admitted,  the  next  <piestion  follows,  wliat  is  the 
rule  of  coMstrnetion  as  applicable  to  ail  wills  '.  Xunurous 
anthorities  fi'oni  l'^i-ench  authors  slu'ws  that  the  intention  of 
tlu'  testator  alone,  eiiverns  the   construction  nf   his  will,  ami, 
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iiidecd,  it  WduM  lie  u  solcoism  iii  laiignagc  to  call  it  tlie 
testa toi-'s  will,  it"  it  wcrc  iiot  coustnicd  acconlinfj  to  lus 
intention.  Tlie  Knolish  law,  ni  pei'f'ect  aceordanci'  with  thèse 
antliorities,  fui'nislies  niany  didaetical  rnles  of  construction 
stronirly  a])i)lical)le  to  tlie  case.  A  late  writer  says,  "tliere  is 
onlv   one    ('•eneral  rule  ot"  construction  for  courts  ot"   law   an<l 

i  O 

e<|uity  aj)])licalil(!  to  ail  wilJs,  however  the  court  ni!'  condemn 
tlie  oltject,  the  intention  is  to  be  collected  tVoni  tlu' whole  will, 
i'Yi'ry  wonl  is  to  hâve  eiiect  îiccor<lin^  to  the  natui-al  connnon 
iniport."     The  court  is  hoiuid  to  carry  the  wiil    into  eti'ect,  it" 
consistent  with  the   rules  ot'  law,  and,  it"  it   can  see  a  ^enei'al 
intention,  consistent  with  the  l'ules  of   law,  hut  the  particular 
mode  is  not,  thou^h  that  shall  fail,  the  «^enei-al  intention  shall 
hâve  eti'ect."  (1)  "  There  is  no  certain  rule   in  cases  arisin^  in 
the    construction   ol'    a    will,   they    niust  lie  alone   construod 
accordin^    to    the     particular    words,    the    circunistances,    or 
views  of  the   testator."    "  For  the  pui'jioses  of  collectin^'  the 
intention,  eveiy  part  of  the  will  inust  lie  considered."  (2)  lîut 
tlu^  precef)ts   jiarticularly   aj»])licalile  to   this  case  are,  "a  will 
is  not  to  lie  c<instrued  liy  soniethin^'  dchorx,  as  liy  the  state  of 
property,  whi-re  there  is  no  latent  andii<;uity,  {'.\).    Again,  "If 
the  testator  nii^'ht  not  hâve  conteniplated  the  event,  that  will 
not  atl'ect  the  consti'uction,"  (4)  "  inconveineiice  attendin<;-  the 
cari'yint)'  into  eti'ect  a  ])articTdar  disjiosition   liy  will,  is  not  a 
sutticient  ri'ason  for  controlin^-  its   olivious  construction."  (5) 
Few  wills  caii  lieconceived  in  cleaivi'oi-  less  andii<,nious  words 
than  the  will  of  the  testator  Forestier.    This  will  h.as  not  lieen 
carried  into  efi'iH-t,  l»ut  its  exécution  oppose»!  foi-  thèse  tifteen 
years,  aiid   liis  desitrns  frustrated    liy  the  very  pi^rsons   who 
were  ohji't  ts  of  his  liounty.  The  Ap[)ellaiits  hâve  urged,  as  an 
excuse,  for  their  havine- takeii  pos.session  of   ail  the   testator's 
rcal  and  |iers(>iial  estate,  his  havino-  devise(l  the   succession  of 
his  wife,  iu  which  they  had  a  shai'e.      11'  this  arnuinent  couM 
Hvail  any  thing,  it  could  only  lu'  so  l'ar  as  res[iects  that  portion 
lit"  the  estate    o\ei'  which    lie   had  no   ('(introl,  and    not  render 
iiu/iatory    the   devise    of    the    reinainder    whieli    lieloiioed    to 
hiniself,  and    att'ords  no  reason    why    thaï    devise   shoiiM   not 
lie  carrie<l  into  complète  l'ti'ect.     'i'he  A|.]'ellants  apjcar  to  lie 
umler  an  error,  in  sujij.osin^'  that  a  coiitirniation  of  the  jud^- 
iiient  of  the  court  lielow  will    divest.  tlu  m  of  their  claiiii   to  a 
sliare  in  the  succession  ot'  Thérè.se  Legraml.     it  is  triii-  that  it 

(I)  4  Vcs..  .{-2!)  :  ('(.m.   !)!■,'.,  vol.  \'III.  .\|i|ix.,  !()!». 
{•1)   1   lliill  iiiiil  lUiii,   l(l!l,   IC)(i. 

(;?)  '^  Mur..  ;!i(i.  nit.  ,  • 

(4)  7  \'<s..  .•{(;••. 
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(leclareH  thc  will  and  codicil  inust  1)0  (^xecnk'd,  accordinp;  to 
thcir  forin  and  trnor,  tliat  is,  tliat  tlu;  wliolc  propcrty  ot" 
wliich  thc  tcstator  <lit'(l  st'izcd,  inolndin^f  'Plu'ivsi'  Le^rand's 
(wliich  lie  liad  (juiotly  possosKod  foi'  .'50  yivirs,  and  nii^ht  liave, 
presiuaud  to  helong  to  hiniHelf"),  Hlaadd  pa.sH  to  liis  tiduciary 
Icgatee,  subjcct  to  sucli  clainis  a,s  Ic^ally  attaclicd  to  it  in  his 
lit'e  time.  Of  course,  tlic  jud^nicnt  does  not  place  the 
Appellants  in  a  po.sition  Icsh  i'avoi'able  tlian  tliey  lield,  wlion 
the  testator  was  alive.  But,  excn  if  the  Apjx-llants  had 
HUXTendere<l  their  interest  in  the  Huccession  ot'  ThéreHe 
Legrand,  they  would  hâve  shewnniore  respect  to  the  testator's 
nieniory,  an<l  t'acilitated  the  exécution  of  his  will;  and,  as 
they  hâve  ohtainecl  forcible  possession  of  hoth  estâtes,  I  ani 
of  opinion,  that  they  hâve  sulmiitted  no  solid  grinuid  of 
oV))ection  to  the  deniand  of  thc  executor,  in  his  character  of 
tiduciary  legatee,  and  that  he  ought  to  he  put  into  possesion 
of  ail  the  propei'ty  of  which  Foretier  died  seized. 

Many  objections  hâve  been  taken  to  the  proceedings  in  tliis 
action,  as  that  Mayrand  aTul  wife  weiv  not  originally  parties. 
They  werc  called  in  .ifterwanls,  und  took  pai't  in  the  proceed- 
ings,  and  hère  the  niaxini  cothscvniis  tollit  errorem,  enipha- 
tically  applies.  Another  objection  is  tht'i  "  court  below 
[)ron(Hniced  an  interlocutoi-,  which  was  res.-.  c.l  by  the  final 
judgnient,  Init  the  rul»;  applicable  to  intenocutory  judgnients 
of  thi.s  description  is  stated  by  Voct,  qtui'  d  poHtcti  pcv  miper- 
venientein,  ilcfi iiii i.ratn  retnictarl  pofcsi,  in  qvD  ()  dcfinifivd 
diffhi.  It  bas  been  also  objected,  plausibly  enough,  that  \ve 
niust  look  to  tlie  conclusions  of  the  déclaration,  whei-e  we  will 
tint!  that  more  bas  been  granted  by  the  coui't  below,  than 
is  denianded  by  theni  :  that,  as  the  Plaintif}"  lias  not  asked 
to  be  put  into  possession,  but  tluit  the  c<nu"t  should  déclare 
hini  HdÂsi,  they  had  decided  ((///•((  p^^"^^"^  "'"<'  actually 
gi-anted  to  hini  saisivc  of  the  estâtes,  which  he  had  not 
,  before.  If  the  stntutes  1 4th  and  4lKt  of  His  late  Majesty, 
had  not  opcratetl  a  complète  change- in  the  law,  so  far  as 
respects  testamentaiy  <lisi;ositions,  there  might  bc  some  force 
in  tins  objection,  but  thèse  acts  giving  to  ail  lus  Majesty  s 
subjects  a  right  to  dispose  of  tlieii-  p"operty,  real  and  Per- 
sonal, by  liist  will  and  testament,  it  is  no  longer  a  ((Ui'stion 
liow  far  l'inst  liai  uni  <r/iérili('r  is  not  c.)nii)etent  to  every  one 
who  lias  property  ;  the  state  of  tliings  is  no  longer  the  sanie 
as  before  thèse  acts,  and  it  is  wiscly  said  that  as  law  is  a 
just  l'ule  titted  to  the  existing  state  of  things,  it  must  alter, 
as  the  state  of  thi'.gs  to  which  it  relates  alters.  "  (  )n  appelle," 
says  the  Répertoire  ti"  jurisprv(feii('e,  "institution  d'héritier, 
la  nomination  (ai  dés.jnation  de  celui  (pli  doit  succéder  à  tiais 
leb  droitb  actifs  et  pi^isbifs  d'un  défunt."     And  further  "  une 


l'iii' 


14"  V 


DE   LA    niOVIXCE   DE   (^'lÎHEC. 


825 


lit'iv(lité  so  défère  de  deux  nuinièn's,  par  la  voldnti''  de  rhomino 
ou  la  disposition  de  la  loi."  If  tli(^  institution  of  an  heir,  Ity 
last  will  and  testain<'nt,  in  tliis  j)i'o\  ince,  iiican  any  thinir,  it 
.nuist  iniport  that,  as  soon  as  the  testator  dies,  his  estâtes 
passes  by  the  htares  nafus,  and  vests  in  the  hivroH  foetus,  on 
whoni  lie  lias  confei'red  it.  (  1)  Wcit  it  othei'wise,  it  would  l»e 
adepartvire  froni  the  prescrilted  rule,.sv'/H/>f^/'  i'rsfi.(/i<i  l'oln  iitatin 
neqa'nnar  feMutoram,  and  he  a  violation  of  ail  consistency 
aiid  eoiiinioin  s(M)se,  for  it  would  niake  the  law  déclare  that  it 
upheld  the  tt'stator's  intention  of  (fivin^^  his  estate  to  his 
liAVren  factiKH,  when  it  actually  vested  it  in  the  ha-irx  diiUis, 
or  in  other  woi'ds,  that,  thouifli  Foretier's  intentioJi  to  ^ive 
his  estate  to  the  Ucspondt-nt,  his  fidueiary  le<i-atee,  was 
manifest,  foi-  the  ]iurpo.ses  of  his  will,  the  law  declared  it  to 
lie  actually  ve.sted  in  the  vVppellants,  tVoni  whoiu  the  Res- 
pondent  could  only  ho])e  to  divest  it,  after  a  struy'fflc  of  iiiany 
years.  Nor  is  this  view  of  the  law  as  applicahle  to  tins  case, 
without  indirect  authority,  as  well  as  supported  l»y  the 
inference  necessarily  to  ht;  drawn  fi'om  the  ])i"inciple  that  the 
intention  ot"  the  testator  is  to  he  the  «••uidc  in  eonstruin<(  a 
will,  for  lioaijoii  says  :  "  L'institution  d'héritier  n'ayant  pas 
lieu  par  testament,  tout  le<i's  soit  univer.sel,  soit  [)artieulier, 
est  sujet  à  délivrance,"  and,  fnrther  on,  "en  effet,  par  la  nioi't 
du  testateui',  tous  ses  biens,  pour  ainsi  dire,  volent  dans  la 
main  de  son  héritier.  C'est  ce  (pie  la  coutume  exja'ime  forte- 
ment parées  mots,  Zf  mort  wiisit  le  vif.  (2)  By  the  words, 
YivxflfrJioii  (Vliéritier  n'ayant  pas  lieu,  'pa,r  testament,  lie 
plainly  indicates  that  the  docti'ine  of  délivrance  de  legs, 
either  to  the  instituted  heir,  or  the  univer.sal  legatee,  is  a 
créature  of  the  law,  as  it  existed  liefore  a  power  was  given 
to  ail  men  to  heipieath  thcir  estâtes  liy  will,  from  which  we 
nuist  necessarily  deiluce  this  conclusion,  that  the  instituted 
heir  or  universal  lei^ati'e,  under  the  altercd  and  new  system, 
heinii:  suhstituted  loro  Int'vcd'ix  inttl,  the  maxim  le  taort  s((i,sit 
le  vif  disappears,  and  the  testator's  estate,  at  the  instant  of 
his  death,  liecomes  virtually  transfcrrcfl  to  the  univei'sal 
legatee,  subject  to  ail  the  claims  an<l  ineundtrances  to  which 
it  was  liable  duriny-  his  life.  I  am  suppta'ted  in  this  opinion 
by  the  Napoléon  Code,  which  lias  beeii  dictated  by  a  new 
and  enliifhtcned  policy.  Tlic  iOOGth  rulc  of  the  chapter  on 
wills  is  in  thèse  words,  "  lors(|u'au  décès  du  testateur  il  n'y 
aura  pas  d'héritier  au(|uel  une  ipiotité  des  biens  soit  réservée 
par  la  loi,  K'  lé<>'ataire  univer.sel  sera  saisi  de  plein  droit,  par 
la  mort  du   testateur,  sans   être   tenu  de   deniamler   la  déli- 

(1)  V.  art.  891  ('.  ('. 

(2)  •?.  liourjoii,  -Md. 
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vraiico."  (1)  Altliough  thc  R»ispoii<lent,  (nving  to  tlic  opposition 
he  lias  itu^t  witli,  lins  not,  hh  tiduciary  le^ati'e,  obtainc'd  actiial 
ami  availaMc  posscHsioii  ot'  tlic  tfstator'H  estak',  lie  liail,  in  a 
le>^al  construction,  possession  of  ail  thc  projx'i'ty  ol'  wliicli  lie 
waH  suizt'd  at  liis  deatli,  so  tliat  tin;  court  belovv,  in  awai-dini;- 
the  conclusion  l'frr  <li'cl<iir'  saisi,  huvc  not,  in  iwy  opinion, 
proct'oded  hcyond  tlic  dcniand  in  tlic  conclusions  ot'  thc  Rcs- 
pondcnt.  I  sliould  add  tliat  tluî  rcasons  containcd  in  tlio 
iudii'nu'nt  of  tlic  court  bclow,  liavc  had  no  wci<dit  on  niv  niind: 
it  is  tlic  dccrctal  ])ai't  alonc  of  wliicli  J  ii])]»ro\i',  and  tliat,  I 
ani  of  opinion,  oUH'lit  to  bc  coniirincd,  Icaviiif''  it  opcii  to  tlic 
Appcllaiits,  whcn  the  Rcspondciit  sliall  liavc  obtaincd  actual 
]tosscssioii  of  tlic  l'utirc  cstatc,  to  takc  sucli  course  as  tli(;y 
niay  lie  adviscd  to  divcst  thc  tiiluciaiy  Ic^ati-t'  of  thc  succes- 
sion of  'riiérèso  Letifiand.  Thu.s  cari'viuir  into  cfi'cct  thc  will  of 
the  tcstiitoi",  so  far  as  thc  law  will  permit,  ami,  at  thc  saine 
tinic,  protccting  thc  A[t])ellants  fi-oiii  any  préjudice  to  thc 
roeovcry  of  tlieir  just  ri<;hts. 

Stewah'I',  executive  councillor,  concurred  in  thc  forc^'oin<^ 
opinion. 

SEWKliL,  C-ll.  .1.  :  In  tliis  case,  wc  hâve  to  iironounce  upon  thc 
Ic^ality  and  thc  cfi'ect  in  law,  of  thc  will  of  the  late  Pierre 
Forctier,  upon  the  ivspective  daims  and  prctensions  of  his 
heirs,  thc  Appcllants,  !ind  of  lus  cxecutor  thc  llcs])omlent.  It 
is  to  lie  ohscrvod  tliat,  in  the  course  of  tliis  lon^'  protracted 
suit,  the  scellé  lias  liceii  rcnioveil,  tliat  an  inventory  of  tlu; 
propei'ty  possesscd  by  the  testator,  at  his  dcccase,  lias  becu 
niade  and  his  niovcables  sold,  pi-occcdiii^s  in  wliicli  thc  Res- 
pontlent  lias  ac(piiesced,  and  tliat,  so  niucli  of  the  judfïment 
of  thc  court  bclow  as  rejccted  the  conclusions  foi-  a  foi'feiture 
of  the  Appt'llant's  share  in  i\\v.  testator's  cstatc,  and  for 
dania<>'cs,  is  unimpcached.  The  oiily  points  now  in  discussion, 
arc:  1"  tin'  validity  and  leo-al  effect  of  the  will  ;  2'  thc  cxtcnt 
x)f  the  executor's  saisiiir.  For  whcthcr  the  heirs  are  bound  to 
restore  to  the  cxecutor  the  moveable  property,  if  any  tliey 
liavc,  bcloni'"inif  to  thc  cstatc  of  the  testator,  wlictlu-r  thcy 
bc  enjoincd  not  to  scll  them,  or  receive  any  debts  duc  to  the 
testator's  cstatc,  and  not  to  niolcst  the  Respondent  in  the 
éxecution  of  the  "will,  arc  ([ucstions  cntircly  de|)cndini;'  on 
thèse  two  points.  Thc  validity  of  the  will  depi'iids  upon  its 
forni,  and  its  context,  in  its  forin  it  is  an  lioloi;-ra])h  will 
whicli  thc  law  sanctions,  and  it  is  fornially  adniittcd  by 
ail  parties  to  hâve  been  cntircly  wi'ittcn  aiitl  si^'iied  by 
the    testator.     As    to   its   context,   it    lias    been   urged   that 

(1)   V.  Tht  Royal  Iii'if il iil ion  l'or  thc  adranceimnil  oflianùnij  \a.  Jhsririrre.s, 
iiiite,  p.  220. 


PR'I 


j)E  i.A   ri{t»\i\<K  i»K  <,>ri':i!i:(;. 


327 


tlic  vvill  is  ontiivly  mill  aiul  void,  but  no  snflioicnt  rcasoij 
lias  l)('(Mi  assi^'iu'il  to  slu'W  tliat  it  is  so.  Fon'ticr  liud 
an  imdouliteil  rii^lit  ti»  tlisposc  oî  his  own  property,  an<l 
also  to  (lisinherit  his  lioivH,  if  lie  saw  Ht,  in  the  tirst  in.s- 
tancf  ;  and,  consftincntl}',  lie  liud  a  l'ight  to  disinlierit  tliein, 
upon  a  contin^fiit  (îvcnt,  wliicli  was  to  dcpund  upon  tlicin- 
sclvt's,  \vt'  caniiot,  tlienjfore,  say  tliat  tlic  will  is  entiivly 
null.  (  1  )  Jjut  wc  are,  nevertlielcss,  of  opinion  tliat  tlie  tcstator 
coiild  not  i)('(pieatli  or  ti'ansfci'  aiiy  otlier  thaii  tlie  property 
wliieli  was  vested  in  liiniselt'  on  tlie  day  ol'  his  deeease,  and 
tliat  the  provisions  of  the  will  cannot,  in  any  inanner,  atîect 
aiiy  pro])erty  tlien  in  his  possession,  which  was  vesteil  in  the 
lii'irs  of  Thérèse  Le^iand,  (2)  and  this  was  the  case,  not  only 
as  to  ail  the  property  which  were  proj)res  in  her  succession, 
l)ut,  also,  as  to  that  pai't  of  it  Avhicli  fornied  her  share  in  tht;  con- 
jugal eoniniunity  existin^f  hetween  her  and  the  testator.  In 
hotli  thèse  instances,  the  possession  of  the  testator  was  merely 
(le  fdcto.  The  "  ^J(«w.s.sî'o?i.  civile  "  was  in  the  heirs  of  Thérèse 
Le^rand,  and  froni  the  moment  of  her  deeease  ail  her  property 
was  vested  in  her  heirs,  "  le  mort  saisit  le  vif,  "  and  therefore, 
as  the  testator  could  not  dispose  of  their  pnjperty  by  will,  lie 
unquestionahly  could  not  affect  it  l»y  any  of  the  conditions 
which  lie  endeavourtîd  to  impose  upon  it.  Then,  as  respcicts 
tli(;  seconil  point,  "  whether  the  Respondent,  is,  or  is  not 
cntitled  to  the  saisine  and  possession  of  ail  the  property  of 
which  Foretier  was  possesse<l  on  the  day  of  lus  deeease.  "  (3) 
And,  hère,  we  must  observe  that  the  power  of  the  executor 
over  pro])(;rt3^  be(pieathed,  cannot  exceed  the  power  of  the 
testator  over  the  saine  propf'rty.  If,  then,  F^)retier  had  no 
[lowi'r  to  transfer  the  |)roperty  of  Thérèse  Legrand,  lie  could 
hâve  no  power  to  vest  it  in  his  executor,  in  trust,  for  the 
purposes  of  his  will,  noi"  do  the  words  of  the  will  in  fact,  shew 
that  sueli  was  his  intention,  on  the  contrary,  they  prove  that 
it  was  his  intention,  to  vest  in  his  executor  his  own  estate  and 
succession,  his  words  are  "  I  naine  Toussaint  Pothier,  esquire, 
and  Hugh  Heney,  niy  (frand-son,  into  wliose  possession,  I 
divest  myself  of  ail  my  property,  authorizing  the  said  execu- 
tors  to  ailminister  f/w  sa!d  proppvfy,  until  a  partition  sliall 
be  made  am;>n(r  niy  heirs.  "  We  are,  thei-efore,  of  opinion 
that,  under  the  will,  the  Res])ondent  is  entitled  only  to  the 
saisine  and  possession  of  the  property  which  constitutes, 
exclusively,  the  succession  of  Foretier,  tliat  is,  of  that  portion 
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oF  the  pi'opt'rty  in  liis  posHCHsion  ou  tlir  (l.iy  <>l'  liis  «Icccase, 
iiiid  wliich  will  vciiifiiii.at'tcrsulitrfictiii;^  tlifi'cl'ivtin  tlic  /i/'opreu 
oï  'l'Iiôrî-sc  Ij('(friiii(l,  iuid  lier  iiioicty  <>!'  the  coiiju^fil  comiim- 
nifcy  :  and,  at't'''-  dcdnctin^f  t'roni  tlic  otlit'i'  nioit'ty  of  the  sanio 
connuimity,  bclon^in^  to  the  tostator,  ho  inucli  as  inay  \»' 
duc  to  liui'  lii'ii's  foi-  any  aliénations  ot'  property  wliieli  lie  niay 
liave  juade,  l'or  the  reiits,  issues  and  profits  of  /tt'f  /troprcs, 
and  of  lier  shai'e  in  the  connimnity  which  he  uiay  hâve  recei- 
ved.  To  i'etill'ii  to  the  liiattel's  ahovc  statt'd  to  lie  dépendant 
ujton  the  dt'cisioii  of  thèse  (picstions.  It  follows,  oï  eourse, 
that  tlu^  lieirs  are  hound  to  restore  to  the  exc^eutor  the  pi'o- 
))erty,  if  tliey  hâve  any  in  their  Iiaiids  whieli  niay  he  fouiid 
to  hclonij^to  the  estatc  and  Huoeession  of  i'ieri'e  Foretier,  when 
estahlisheil  in  the  nianner  aliove  nieiitione<l:  that  they  cannot 
sel!  any  property  of  tins  description  :  that  they  cannot  receive 
any  deht  due,  exclusively,  to  the  succession  of  Pierre  Fore- 
tier, (1)  and  that  they  cannot  lie  [icrniitted  to  iiiolest  the  exe- 
cutor  iii  the  hiwful  exécution  of  the  will,  as  to  the  succes- 
sion of  Foretiei'. 

'IMiis  court  lias  not  failetl  to  ^'ive  the  attention  due  to  the 
reasons  assin^ncd  hy  the  court  lielow  in  support  of  their  jud<i;'- 
nient,  "  That  the  said  Défendants  wei'e  lieirs  of  the  said 
l'ierre  Foretier,  ajid  that,  in  vii'tue  of  the  will,  codicil  and 
testanieiitary  dispositions  of  the  said  IMerre  Foretier,  and 
accordin^  to  the  disposition  of  the  saine,  the  said  J)efendants 
hâve  iiitermeddlcd  with  tlu'  succession  of  tlie  said  Pierre 
Foretiei',  and  havtî  acted  as  heirs,  undei'  the  will,  the  onl_\ 
(piality  they  could  assume,  ainl  hâve  theroby  hound  and 
olili^'ed  theiiiselves  t<i  aeeoinplish  and  fultïl,  without  déviation, 
ail  the  char^'cs  and  ctinditions  iniposed  liy  the  said  will,  co- 
dicil ami  testanieiitary  (lis])ositioiis,  and  could  no  loni^'er 
le<;'ally  contest  the  sanie.  That,  in  acce])tini;  the  said  succes- 
sion liy  will  of  the  said  Pierre  Foretier,  the  two  successions, 
jiateriial  and  maternai,  to  which  the  said  Défend;, 'its  are 
lieirs,  hâve  heen  hlended  to^ether,  and  fonn  but  one  ai  .1  the 
sanie  suce-  isioii.  "  But,  after  a  dilio'eiit  examinfititm  of  the 
record,  we  do  not  tiiid  any  évidence  by  which  they  would  bt; 
wurranted  in  drawint^  thèse  conclusions  :  on  the  contrary,  we 
tind  that  the  heirs  hâve  uniformly  deiiied  the  \-alidity  of  the 
will,  except  as  to  its  form,  admittiii^'  the  handwritin^  and 
the  si^natiu'e,  but  no  more,  and  that  they  hâve  intermeddleil, 
not  as  Foretier's  le^atees,  but  as  tht'  heirs  of  Thérèse  Le^frand. 
This  appears  particularly  from  the  instrument  of  the  20th 
DecemV)er,  1M15,  wherein  the  heirs  icserve  "  their  l'ights,  as 
heirs  respectively,  and   without  its  being  considered  in   any 
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iiiîuuicr  to  ])n'ju<lic('  tlifiii,  ami  witliout,  on  thcir  jMirt,  mliiiit- 
tiiii^r  tlic  Nulidity  <)t'  tlu'  sjiid  will,  cotlicil,  iiiid  <lis))(>siti()iis  liy 
will,  or  tlif  validity  of  aiiy  of  tlic  clauses  or  dispositions 
tliiTcin  containt'd,  "  and  tVoni  tli»'  aiiswcr  ol'  tlic  lieirs  to  tlic 
notarial  sunnuons.  on  tlic  2Mrd  ol"  .fanuaiy,  I.S2.'i.  Ity  wliich 
tliey  wcre  i>'(|uiif(l  l»y  tlir  Kcspondt'Mt  to  procu-c  1  witli  liini, 
as  t'Xi'cutor,  to  inakc  an  invcntory  ot"  ail  tlie  piopcrty  poss"s- 
sed  liy  Forctit'i' at  liis  dcccasc  ;  in  tliis  answci',  tlicy  icFcr  to 
tlie  aitovc  instrunu'nt  and  statc,  "  tliat,  licin^  sei/t-d,  as  vvfll 
in  tact  as  in  law,  ol'  tlic  propci'ty  Ict't  l)y  tlic  said  l'icrrc 
Koicticf,  coiaposcil,  as  tlicy  liavc  alrcady  inTornicd  tlic  said 
sicur  Potliicr,  ot"  dilfcrcnt  successions,  tlicy  liavc,  ot"  tlicni- 
sfhcs,  alrcady  c<ininicncc<l  an  invcntory  wliicli  is  in  proi,frcss, 
and,  coMsc(iucntly,  thcy  oppose  such  invent<uy  bcini;  j)roce(j- 
ded  in  l»y  the  said  sieur  Fothier." 

For  thcs(^  several  ih'Msoiis,  tlic  judj^nicnt  ot*  tliis  coui't  is, 
tliat,  so  niucli  ot"  tlic  judjunicnt  ot'  thc  coui't  Itelow  as  déclares 
tliat  the  Appellants,  in  virtue  of  the  will,  codicil,  ctc,as  ali'ca- 
dy  stated,  and  their  order  in  consc(|Uence,  that  the  said  holo- 
^ra)»h  will  of  the  said  IMci'rc  Foi'cticr  should  lie  cxccuted,  ac- 
cor<liiif^- to  its  forni  ami  ténor,  and  that  the  Kespondent  should 
l)c  sei/cd  of  ail  the  pi'operty  loft  hy  the  said  Pierre  Foretier, 
as  sole  executor  of  thc  said  will,  and  as  adniinistrator,  to  ma- 
nace  the  sanic,  until  thc  entiie  accomplishnicnt  of  thc  inten- 
tions of  th»^  said  Pierre  Foretier,  and,  aiso,  so  nuich  of  the  said 
judo-nicnt  as  déclares  the  Appellants  accountahlc  to  the  Res- 
])ondent  foi'  ail  thc  estâtes,  niovi'ahle  ctt'ccts,  etc.,  possessed  hy 
the  said  Pierre  ForetitU',  at  thc  tinic  of  his  (U'ath,  aecordin^  to 
an  inv(^iitoiy,  etc.,  rnentioni'd  in  thc  said  iud<;iuent,  and,  also. 
so  nnu'h  of  the  saine  jud^'uicnt  as  disniisses  ail  thc  exce))tions 
fylcd  hy  the  Appelhiiits,  ami  condcmns  thcni  to  j)ay  costs,  lie 
and  the  san»e  is  herehy  reversed,  and  declared  to  lie  of  no 
cffect,  with  costs  to  thc  A[)))ellant,  in  tins  coui't,  and  in  the 
court  helow,  airainst  the  Rcspondcnt,  in  his  ((uality  of  t'xccu- 
tor,  and,  Ity  tins  court,  it  is  adjud^cd  that  the  said  holo- 
f^raph  will  and  codicils  ai'c  n'ood  and  valid,  so  far  as  thcy  re- 
late to  thc  cstati^  and  succession  of  thc  said  l'ieriv  Foretier 
oiily,  and  that  the  said  will  and  codicil  art'  null  and  void,  so 
far  as  thty  relate  to  the  succession  of  Thérèse  Ix'<irand,  aiid, 
accordinfi'ly,  it  is  ordercd  that  the  said  holoo-raph  will  and 
testanientary  dispositions  Ite  carricil  into  cfl"cct,  so  far  as  thcy 
relate  to  thc  succession  of  the  said  Pierre  Foretiei'  exclusively, 
and,liy  tins  cou i"t,  it  is  further  adjud<;ed  that  the  Res))ondent, 
as  sole  executor  of  thc  said  will  and  testanientary  disposi- 
tions, is  entitled  to  the  saisine  of  the  estate  and  siiccession  of 
the  sa'd  Pierre  Foi'ctiei',  and  that  he  is  not  entitled  to  the  sai- 
sine of  the  ?statc  and  succession   of  Thérèse  Le^x'and,  or  of 
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iiny  piopcrty  iiut,  t'XttIuHivcly  piiit  iiiid  |i<)rti«>ii  of  ilic  cstiiti^ 
and  sucei'ssidii  df  tlicsnitl  l'icrrc  Korcticr,  an«l  timt  thc  A)i|»t'l- 
Ifiiits  do  dclivcr  iinto  tin-  Iics|M)iidiiit,  as  cxccutor,  ail  tin-  im>- 
vcalilcs,  titics,  etc.,  Itfluiii'iii);-  t,o  lii.s  cstatc  and  sm-ccHsioii,  in 
tli(ùr  jiosscsMion,  licichy  l'iijuinin^'  tlir  snid  Appcllants  not  to 
tioiililc  (»!•  nioK'st  tilt'  )'»'S|M>iidt'nt,  in  tlic  inwfui  îidiiiinisti'atioii 
(tf  tlif  l'statf  and  Hncct'ssion  uftlic  said  IMfiiT  Koii'tit'i',  accor- 
din<,'  to  tlic  ti'nor  ot'  this  Jud^'nicnt,  and,  it  is  lastly  adjudn;cd, 
liy  tliis  court,  tliat  thc  coiiclusion.s  of  tlic  Hcspondcnt'sdcclara- 
tion  prayiiin'  tliat  siicli  of  tlic  licir.s  oi"  tlic  said  l'icrrc  Forcticr, 
as  slioulil  coiitcst  tlic  said  will,  lie  dccl;ii'c(l  to  Iia\c  l'oij'citcil 
tht'ir  sliai'c,  umlcr  thc  said  will,  jind  l'or  CôOOO  daniaj,'CH,  lie 
disinisscd.  And  tliat,  so  niiicli  ut"  tlic  cxcc|)tioiis  ot"  thc  Ajijicl- 
lants,  as  }»ray  that  tlic  action  ot' tlic  Kcsjiondcnt  lie  disinisscd, 
liccausc  Th('M''st'  Hcncy  and  lici'  Imsband  wcrc  not  orii^iiiiilly 
niiidc  parties  to  thc  suit,  and  hccausc  it  was  not  sutîicicntly 
allcircd  in  thc  dcclai'ation  that  Huiili  Hcncv  liad  l'cnounccd 
thc  éxecution  ol"  thc  will,  Ite  and  thc  .sanie  is  heivlty  ilisniis- 
sc.l.  (Shiitifs  li,'i,.,  p.  :i!)4.)  '     • 


SALE.-DELIVERY.-LIEN  FOR  MONEY  ADVANCED. 

Puivv  C'()i\<Mi,  oF  Hrs  M.uestv,  lOtli  and  14th  July.  \H'M). 

.Ia.mks    R()(iKl!S(»N' and  otilcrs,   AjijK'llants,  and  1saA(;   Coukie 
KkiI),  Hespondent. 


The  Respondent, on  the  3rd  July,  1<S20,  inst  ni  an  action 
of  rcrciK  lied  lion  a^ainst  the  Aj)})ellant,  for  ti  recuvi  y  of 
sonie  anehoivs  and  riKiiini;  ;  and,  on  the  sanie  dav,  thc  iticlcs 
werc  seizcd  by  the  sheritt',  under  a  writ  of  attaclunent,  or 
sciLne  de  'fcrciuUctifurti,  sucd  out  l»y  the  Respondent.  Thc 
AppcUant  plcaded  the  jr^eneral  issue.  The  facts  in  évidence, 
undisputeil  hy  cither  party,  estahlished   that  is   is  usual,   for 

(1)  V.  art.  1472  V.  V. 
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l'iiitisli  iiitTcliiiiitH,  t<»  j;ivc  (d'ilt-rs  Foi-  lniildiii»;  ni"  sliips  tu 
mcrcliiiiitH,  résident  at  Caimtln,  hh  ii<;ejitH,  on  (•oiiiiiii.ssioii  ;  ami, 
for  tlie  ('aiiiidiaii  iiierelmnt,  to  coiitiact  witli  tlie  liuilder  to 
adviincc  liiiii  tlie  r(M|uisite  iiio.iies,  at-cordiii^  to  tlie  teinis  of 
contiactiiii;  fol'  iiiaterials  and  work  in  tlie  colonv,  and  todraw, 
from  tiiiic  to  tinie,  for  hucIi  advances,  on  tlie  liritiHli  nieiTliaiit , 
and  for  tlie  HritiHli  niereliaiit  to  seiid  ont  to  tlie  ("anadian 
iiiercliaiit  tlie  iiecessary  ri<,'<4;iii^'  for  tlie  Hliip,  and,  also,  u 
iiiaster  to  superintend  tlie  liuililin^f  of  it,  ami  navi^ate  it  to 
Kurope. 

Henry  «S:  Keid,  iiieicliants,  résident  at  Xewiy,  in  Ire- 
land,  liy  a  letter  dateil,  "iMid  Au<^iist,  l(S2r),  direeted  tlie 
Ap])ellants,  iiiereliants  i-esideiit  at  (JjueKee,  "  to  eoiitraet  for  tlie 
liilildin^r  of  a  vessel,  to  lie  ealleil  tlie  "  Océan,  "  to  lie  eoiuplete 
in  ealtin,  and  every  otiier  tliin<>;,  exeept  tlie  ri^^in<(  ;  and  tliey 
desireil  to  Ik;  advised  in  ^'ooil  tiiiie  of  tlie  Ap[>ellaiits  havin<( 
Iliade  tlii'  e(»ntraet,  so  as  to  he  aide  to  seiid  ont  tle'  rij^^in^f  ; 
and  they  ae;re(.'d  to  allow  tlie  A[)pellaiits  two  and  a  liîj.lf  per 
cent  comiiiisHion,  for  tlieir  trouble.  Captain  Maxwell  was  to 
liave  tlie  eoniiiiaml."  Tlie  Ap))ellants  eontracted  witli  soiiie 
sliip  huilders,  at  (.^uelieo,  t'or  tlie  liuildin^r  a  vessel,  aceordiii^, 
to  tliis  order,  and,  on  tlie  2()tli  of  April,  in  the  f()llo\vin<;  year, 
wheii  it  was  partly  laiilt,  tlic^y  took  an  assie^nnieiit  of  it  froiii 
tlie  Imilders  ;  tliey,  sooii  after,  rei.,dstere<l  it  in  tlie  naine  of  a 
partner  in  a  lirancli  of  tlieir  liouse  estalilisluMl  at  (hvmioek. 
Maxwell  came  to  Queliee,  in  tlie  sprin<^of  tlie  saine  year,  witli 
a  letter  to  tlie  Ajipellants  fi'oni  Henry  «S:  Keid.  direetiiii^'  tliem 
"  to  supply  hini  witli  aiiy  money  he  mi^lit  i'e(|uire  for  outtits, 
and  to  olttain  the  certiticate  of  ree;istry,  so  tliat  tliey  iiiiuht 
rei^'ister  lier  on  lier  arrivai  in  Knrope."  Maxwell,  on  liis  way 
ti)  C-anada,  froiii  Xewry,  had  stopped  at  Ijiveijtool,  and,  tliere, 
took  tlie  Respondent,  wlio  was  tlie  Liverpool  correspondent  of 
Henry  &  lli-id,  to  Messrs.  lirown,  Ijoi^an  vS:  i\>.,  and  ordered 
the  rige-ino-  in  tnit'stioii.  On  liis  arrivai,  Maxwell  waseniployed 
to  superintend  the  Ituililine'  of  tlu;  sliip.  The  ri^'eiiijr  ari'ived 
at  Quehec  on  the  21st  May,  witli  an  invoiee  inade  ont  in  the 
nanu!  of  the  Resjiondent,  and  a  hill  of  ladiii^',  exjiressin^'  tliîit 
it  liad  been  shipped  by  tlu;  Respondent,  and  was  to  be  delive- 
red  to  "Capt.  Thos.  Maxwell,  sliip  "Océan,"  at  Messrs.  Ro^erson, 
Hunter  &  Co.'s"  (the  Appellants).  It  was  deposited  in  the 
Aiipellaiit's  warehouses,  and  they  paid  tlie  custoiii  liouse 
duties,  and  other  charges  on  it.  In  the  June  foUowing,  they 
disinissed  Ma.xwell,  the  iiiaster  of  tlu(  ship,  ami  an  account  was 
theii  luade  out  lietweeii  "the  bark  "Océan,"  and  owners,  and 
captain  Thomas  Maxwell,"  in  which  his  wa<;es  and  expenses, 
froui  the  tiiiie  of  leaviiig  Treland,  were  balanced,  against  the 
suniH  which  had  been  advanced  to  hiin  by  the  Respcjudent,  as 


À'^:  " 


^y  ^^*«F^ 


:-,    V 


l 

S»' 

''.  ■■  ù 

■■■   J 

4'' 
■1  ■ 

",  '1.  ■  H 

.; 

T  ''  ^ 

' 

m 

«  .1.;';   '  :' 


332 


IIAIM'OHTS   .JUDICIAIRES    IIEVISIÎS 


tlic  îijjfoiit  of  Ut'ui'y  &  Reid  î/t  Livorpool,  aiul,  l»y  tlit-  A])])('l- 
laiitH, silice  liis  firriviil  ut  »\)u('li('c;  Imt  iio  iiu'iition  w.-is  iiiade 
of  tlu^  luoiicy  wlticli  tlicy  liad  paid  t'or  tiic  duticH  aiid  otlici" 
cliar^t's  on  tli(^  l'i^'^iiii^.  Tlu'  aiiuamt  ot"  thi'  lialance  A\as  paid 
Ity  tlic  Ap|)t'llaiits  to  Maxwell.  In  May,  1<S2(),  tli<^  liou.sti  of 
Hi'iu'v  (.V  Ri'id  sfcoppt'd  p;iyiiii'iit,  tlie  Appidlauts  hciii^  tlicii 
in  advanco  on  tlieii'account  for  the  laiildin^  of  tlie  sliip. 

TluiH  far  tho  facts  of  tlie  case  were  uiidisputeil  ;  Itut  .some 
ilitHculty  arosi'  on  tlie  évidence  of  Maxwell.  H"  depose(l,  tliat, 
on  tlie  ari'ival  of  tlie  ri<ri4'in<4,  lie  entereil  it  at  tlie  eustom 
lioiise,  and  that  it  was  lan  led  under  lii.s  direction  :  tliat  lu', 
tlieii,  reiiioveil  sonie  of  it  to  Molson's  wharf,  and  weiit  ini- 
nieiliately  to  ])i'o{'ure  store  rooni  for  tlie  rest  of  it  ;  l)ut,  on 
liis  retnrn.lie  found  tliat  one  of  tlie  jiartnersof  tlie  A[)pellants' 
liouse  liad  r('niove(I  tlie  articles  lie  liadleft:  that  the  .saiiie 
])artner,  afterwards,  liorr.)wed  a  liower  chain,  wliicli  lu', 
Maxwell,  li;id.  reiiioved,  under  the  [iretence  of  leiidinn-  it,  but 
lu'  ])ut  it  inti)  the  App'llants'  stores:  that  the  Respondent 
had  desire<l  the  rjo-oini^  to  lie  delivered  to  liini,  Maxwell,  and 
liad  sent  tlieiii  ont  for  the  purpose  of  lieint;'  eiiiployeil  upon  a 
vessel,  provided  tliey  weri'  p.aid  for;  that  lie,  Maxwell,  was 
anreiit  for  the  R"sponih'iit,  who.se  letter  of  instructions  to  liini 
was,  that  lie  should  hold  the  (^oods,  until  lie  ivceivecl  security 
for  the  paynieiit  for  hiiii,  and  that  lie  had  <;'iven  the  Appt'l- 
lants  no  jieiMiiission  whatever  to  take  away  the  rin-u-in^-, 
inteniliiin-  to  keep  it,  in  oliedience  to  the  Res[)ondeiit's  letter 
of  instructions:  that,  on  his  ])roduciiin',  at  the  recpiest  of  one 
of  the  |>ai'tners,  in  the  Appellants'  house,  the  invoice  and  bill 
of  ladiiio-,  the  partner  retaiiieil  and  refused  to  returii  them, 
thoui^'li  asked  rept-ateiUy  for  theni  :  that,  wlieii  lie  ordereil 
the  u'onds,  the  Respondent,  as  well  as  Bi-owii,  Li)<;'an  ».*^  Cak, 
\uitlerstood  froiii  liiui  that  the  goods  were  inteiKh'd  for  the 
vessel  then  building'  for  Henry  «.V^  R"id.  and  that  the  ^oods 
in  (piestion  were  iriveii,  by  the  house  of  Brown,  Lo^'aii  iV  Co., 
ou  tlie  creilit  of  the  Respondent,  wlio  was  debite<l  in  their 
books  for  the  aniount.  The  Appellants,  to  invali(hite  his 
évidence,  proved,  by  the  ca])tain  of  the  ves.sel  wlio  had 
brought  ont  the  ri<j^<iin<>',  that  Maxwi'l!  had  ^ivon  hiui  to 
understand  that  it  was  for  ii  sliij)  buildiniif  in  Québec  :  by 
tlîîit  of  one  of  their  own  clerks,  that  Maxwtdl  had,  without 
any  objection,  delivenid  to  liiiii  the  invoice  and  bill  of  ladinijf, 
on  his  application  for  tlieni,  by  the  orders  of  the  Appellants, 
three  weeks,  or  a  niontli,  after  the  .settlenient  of  the  acc.ount  : 
and,  by  that  of  a  shi[)  buililer  of  Québec,  that  lu'  had  apjilied 
to  Maxwell  for  an  aiichor,  .sent  ont  for  the  "  Océan,  "  witli  a 
view  of  purchasino-  it  :  that  Maxwell  told  hini  lie  should  be 
jflad  to  excliani>e   it  for  a    li^j'hter  one,  but  that   lie  could    iiot 
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takc  upnii  hiiiiscH"  to  do  so,  and  dircct.cd  liim  tn  fipply  to  tlic 
iiianii^in^  [)artm'i"  oi"  tlu'  AppcllantH'  liouso,  who  lie  said  was 
in  cliarii^e  of  tlio  anchor,  it  havinfjf  Ikîcu  sent  out  for  a  vcishcI 
Imilt  hy  tlicni,  and  tliat  lie,  Maxwell,  liad  no  autliority  to 
dÏHpoKe  of  tlie  saine. 

The  (îonrtof  K\u^'h  Heiicli,  on  the  2()tli  Kel.niary,  i.S2,S, 
<,'av(!  judfriiK'iit  in  t'avor  of  tlie  Respondent,  witli  eosts,  whicli 
was  continned  by  tlie  Court  of  Ajipeals,  on  tlie  3()tli  >'nly,  in 
tlie  sanie  year,  froiii  wliicli  this  appenl  was  institnted. 

Sl'ANKIE  (serjeaiit)  and  Sti'AKT,  for  the  Appellants  :  The 
iM^ffjjin^  was  lawfiiUy  in  possession  of  the  Appellancs,  as  j:;>rt 
of  the  outHt  of  the  ship  they  were  building,  for  the  hoiuse  of 
Henry  &  Keid,  at  Newry.  It  had,  for  that  juirpose,  been 
consi^ned,  by  the  Respondent,  the  a^'cnt  of  the  Nevy  house, 
and  delivered  over  by  Maxwell  to  tlie  Appellants;  it  was 
subject,  therefore,  to  ail  the  ri^hts  of  lii'ii,  whicli  luul  acei'ue<' 
to  the  Appellants.  botli,  on  aceoniit  of  their  advanc((s  in 
respect  of  the  ship,  and  of  their  paynieiits  of  the  duties  and 
other  eharires  on  the  ri^'^'iiiff  itself.  Neither  the  Appellants, 
or  Maxwell,  were  ever  the  aj^ent  of  the  Res))on<lent.  Maxwell, 
indeed,  after  he  had  lieen  disiiii.s,s(^il  froiii  his  situation  by  the 
Appellants,  had  [iretend'il  that  lie  was  invested  with  that 
character  ;  but  his  story  was  contradicted  in  niany  points, 
unsupporte»!  in  any,  and  alto^a^ther  iiiiprobalile.  He  pretended 
to  hâve  had  a  lett(;r  of  instructions,  which  on^ht  to  bave 
been  produced,  if  it  existed,  at  the  tinie  of  the  trial,  oi",  if  it 
did  not  exist,  souk-  évidence  ou^lit  to  hâve  been  given  as  to 
what  had  bec.)iiie  of  it:  neither  of  tluîse  courses,  however, 
was  adopted  :  nor  was  a  title  of  évidence  oftereil  to  confirni 
his  assei'tion,  that  lie  had  acted  as  the  a^^ént  of  the  Res- 
]>ondent,  or  even  to  prove  that  lie  had  ever  ]»retended  to  hâve 
been  so,  till  the  failure  of  Heniy  iS:  Ri'id  Hi'st  su^frcsted  to 
the  Respondent  this  plan  of  g'ettiii<i"  possession  of  the  articles 
in  dispute.  The  fact  of  the  Appellants  havin^,  as  the  Mi^-ents 
of  the  Newry  house,  ))ai<l  the  custoni  house  duties  upoii 
tliem,  clearly  proves  that  they  were  not  considered  to  bave 
lieen  consi^ned  to  Maxw<'ll,  as  the  Respondent's  ajjjent  :  and 
in  the  accouiit  which  was  iiiade  out  upon  his  disinissfil, 
althou^'b  the  Appellants  bail  theii  the  ri^'^nni»-  in  their  pos- 
session, lie  iiever  atteiiiptetl  to  charffe  theni  with  it.  l'uttinn' 
Maxwell's  évidence  out  of  the  (|Uestion.  therefore,  as  it  niust 
l>e,  the  Hespondeiit's  ca.se  caiinot  lie  ,supporte(l.  The  ^roods,  no 
itoubt,  weie  <U'li\-ered  to  Maxwell  uncoiiditioiiiiUy,  and  the 
case  stan<ls  on  the  sanie  ])rinciple  as  that  of  (hilr  vs.  Alkinnon, 
(!)  where  the  décision  was,  that  an    unconditional  deliveiv  of 
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gonds  t<)  tlio  ('ii[)tiiin  was  an  unooinlitiniial  delivci-y  to  tho 
owiu'i"  of  tlu;  sliip,  and  that  tlie  propcrty,  tlicrofoi-i!,  vcsted  in 
liiiii.  Accordinff  to  those  prineiplcs,  thci-ofore,  t\\v  projM'rty 
would  havc  Vfsi<'d  in  tlu-  Ni'wry  lionsc,  froni  whoiii  Maxwell 
lu'ld  liis  apj)ointnient  as  captain,  and  wlioso  agent  lie  wa.s. 
Adniitting,  howovei-,  MaxwclTs  évidence  to  lie  true,  lie  no 
wliere  say.s,  tliat  lie  told  tlie  Appellants  tliat  lie  was  the  agent 
of  tlie  He.spondent,  or  that  lie  liad  a  letterof  instnietions  tVoni 
liini  ;  tlie  saine  doctrine,  tlieref'oi'e,  ap])lies  :  and  tlu-  A])pel- 
lants,  liaving  ohtained  nnconditional  ])ossession  oi"  the  goods, 
the  jiroperty  of  theiii  vested  in  the  Newry  lionse,  sidiject  to 
the  Ajipellants  lien.  The  Respondent  had  lost  ail  right,  as  an 
nnpaid  \ cndor,  to  stop  the  goods  i ii  fransifii,,  because,  by  the 
deliv(>ry  to  the  agi'iits  oi"  the  Newry  house,  the  frausifus  was 
deterniined,  and,  accordingto  the  Hnglish  law,  lie  had  no  title 
to  institute  snch  an  action.  Ry  tlu^  law  of  Lower  Canada,  an 
nii]mid  vendor  niay,  in  niost  cases,  follow  his  goods  in  the 
hands  ot"  the  pnrchaser,  hnt  this  is  one  oi'  th(>  cases  which 
Potliicv  (  I  )  mentioiiH  exjiressly  as  exceptions  froni  the  gênerai 
rnle,  wheii  he  says,  that  the  poHscxcur  de  honitc  f(>i,iï  lie  loses 
possession  ot'  the  articles,  iiiay  bring  his  action  of  rcrciKlicd- 
tloii  to  recover  them  against  the  proprietoi-  hiniself.  Unin- 
forined  as  tlit;  Appellants  were  by  Maxwell  of  his  character 
as  agent  for  the  Respondent,  they  nnist  be  considered  as  //os- 
scsscii  l'K  lie  hnii  ne  fol.  Eveil  if  they  had  lost  the  possession  of 
the  goods,  they  iiiight  hâve  recovered  theni,  and  à  fortiori, 
not  haviiig  parted  with  that  possession,  they  were  entitled  to 
ri'tain  it. 

Poi.l.ocK  (K.  (".)  and  Patttsox,  for  the  Respondents  :  The 
courts  below  gave  full  credence  to  Maxwell's  évidence,  antl 
foumlcd  tlieir  décision  npon  it:  and  Yonr  Lordships'  judg- 
nieiit,  in  the  late  cas(!  of  Sdiitdcd n(i  vs.  Ardcrol  (2)  lias  esta- 
blished  the  pi'inciple,  that  it  is  the  exclusive  province  of  tht)se 
courts  to  décide  whetlui'  évidence  shall  be  believed  or  uot. 
•and  that  their  décision,  on  tliat  liead,  shall  not  be  (juestioned 
before  you. 

[Mas'IKI!  ui'  'l'ilK  lî(»l,l,s:  That  décision  nevei"  was  iiieant  to 
establish  the  doctrine  that  this  court  coiild  not  examine  the 
e\idence  ot"  the  rcs  f/cutd'.] 

Even  if  Maxwell's  évidence  was  put  ont  of  the  case,  the  dé- 
cision niust  be  f(ir  the  lb's])ondents  :  the  pi-operty  luust  \\;\\v 
becii  i|eli\-ere(l  to  tlieiii  (if  tliere  wns  a  deii\-ei'y),  under  tli" 
inipi'ession  thaï  it  was  to  be  eiiiployod  upon  a  sliip  iielonging 
to  the  house  at    Newi\'.    Now,  at   the   tiiiic    of    that   deliverw 


(I)    '/'raifr  (Il  In  /irniuit'/r,  jiiiltii;  'Jlnk',  lIi.  I,  ait.  "JD."». 
{•2)   I  Kiiapii'b  !{..  -li!l. 
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thciv  Wiis  no  Hhjp  V»olo]i^iiif(  to  that  hcm.se  on  wliicli   it  could 
be  euiployed.  The  Appcllants,  in  con.se(|uoiico,  no  tloubt,  of  in- 
tcllij^cncc  tlu'V  liiid  l'cccivi  d    of   tlu'    !ii)i)roa('liinf;'    insolvrncy 
of  tlie  Nowry  honse,  liad,  hy  moaiiHof  an  assi^nnu-nt  from  thc 
l)uild('i",  and  a  reaiHti'v  in  the  nanie  of  sonio  of  tlie  mondicrsof 
tlu'ii"  tinn,  maiK'  tlu.'  "Océan"  tlicir  own.  It  was  a  ^ross  fi-aml, 
tliciefore,  for  tlicni    to   iX'ceivo  thèse   artieU's,  foi-  the  use  of  a 
ship  l)elon^in<>'  to  the  Newry  house,  when  they  knew  that,  at 
the  tinie  of  their  arrivai,  tliero   was  no  ship  hekm^in^r  to  the 
Newry  honse  in  existence.     It    cainiot    even'lie    ar^ned,  that 
thi'y  t(»ok  o.it  the  ri'gistry  of  the  ship  in  their  own  nanies,  in 
pursnanee  of  the  <lii"ections  from  that  lionse  to  take  ont  a  re- 
nistiy.     T}>e    re^istiy  intenik'd  hy  tliat  honse  was  nierely  an 
intérim  l'e^istry,  or  certihcate,  until  th(^  shi})  ari'ived    in    Kn- 
rope,  nn(k'r  the  (ith  Geo.  IV,  ch.  (.'X,  not  an  ahsolute  l'e^fi.stiy 
sueli  as  the  Appeihints  liad  takc'n.     The  invoices  of  tlie  ^oods 
wei'c  :iiade  ont  in   the   Kespondents  nanie,  and    this    eircnms- 
taiice  furnislies  eonvincin^^  evidenee,  indejK'iidently  of  tlie  tes- 
timony  of  Maxwell,  that  tlu!  ))roperty  of  them  was  his.    Sup- 
jiosin^  this  to  he  the  case,  he  hail  full  l'i^'ht,  accoi-din^-  to    the 
Kii^lish  law,  on  hearin^-  of  tne  in.solvency  of  the  Newiy  house, 
to  ^iv<'  (a'ders  to  his  ap^nts  to  stop  the   ffoods    /'//    ivavsUii, 
FU'xc  vs.   Wvini.  (I)  The  Fivnch  law  oave  liim  further  })owei's 
of  preserving  his  property,  for  it   allows  the   unpaid    vendor 
to  attach  tl»e  goods  in   the  liands  of  even  a  hortâ  Jidc  lioldei-. 
Tlie  Custoni  of  Paris  states   the   law   in   thèse  ternis  :    ''  Qui 
\-eiid  aucune  chose    mohilière,  sans  jour,  et  sans   terme,  espé- 
l'ant  être  payé   pronnitenieiit,  il  peut  .sa   chose   poursuivre   eu 
(piehjue  lieu  (pi'elle  .soit  trarsportée,  pour  être  payé   du  prix 
(|u'il  l'a  vendue  ;  "  and  Pdthh'i'x  commeiitary   u].on    this   ar- 
ticle, in  his  TiraiiNc  de  la  jnui/H'iéte,  is  :  "  Il  résulte  claireiiieiit 
de  ces  termes,  //  jx'itf  «(  c/iosc  i>oii r^n irrc,  lorsque   le  vendeur 
a,  vendu  sans  jour  et  sa 's  terme,  la  chose    vendue,  noiiolintaiit 
la  tradition  (ju'il  en   a    i.,ite,  eu   (luelipie   lieu  (ju'elle  ait  été 
transportée,  en    (lUeUpies   mains   (ju'elle  ait   pas.sé,     demeui'e 
toujours  sachose,  jus(|u'à  ce  (ju'elle  ait  été  payée."  (2)  Auother 
priiiciple  of  French  law  is,  tliat  the  [ii'opeity  of  a   tliiii;^'  doi's 
not  ])ass  hy  the  mère  delivery  of  it  :  it  is  al.so  i('(|uisite,  tliut 
lie  wlio  delixcrs  it  shouM  ilrli\(r  it  with  tlie  intention  of  pus- 
siiio'  the  property  :   lie  v  ho  acce|;ts   it    slu.uld   acce])t   it   with 
thi'  intention  of  takiiii;'  thep'op'ity.  'Iliis    is   also  stateil  hy 
l'iil/iirr,  in  the  ^ume  treatise,  in  thèse  tenus:  "  Il  l'iiiit  i|in'  le 
coiisriiteiiunt    intervienne    sur   la    persotuie  à   (pii    lini    \riit 
transférer  la  )  ropriété  di-  la  clio.se  dont  on  fait  la  tradition,  si 


(I)  ;i.l  KiLsk,  !);(. 
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voulant  nie  donner  une  cIiohc,  vous  la  donnez  à  mon  lionmie 
d'afiaires,  comptant  la  lui  donner  pour  moi,  et  qu'il  l'ait  re(;ue 
, croyant  la  recevoir  pour  lui,  cette  tradition  ne  transférera  la 
propriété  de  la  chose  ni  à  mon  li()mme  d'aftaiivs,  à  qui  vous 
n'avez  pas  voulu  la  dotnier,  ni  à  moi,  mon  homme  d'affaires  ne 
l'ayant  pas  re(,'ue  pour  moi,  si,  prarurafori  iiwo  rem  trdd'ulc- 
ris,  ut  menni /(ireres,  is  lidc.  nKnifc  (ii-cei>erif,  ut  snnyn  facc- 
rei,  iiihil  a(/(',tiir."(l)  Hi'i-e,  the  Ap])eIlaTits  rcceived  the  ar- 
ticles with  the  intention  of  a])plyin<4'  them  to  the  use  of  their 
own  ship  :  they  were  delivered  to  them,  for  the  purjiose  of 
l»ein^  used  in  the  huildin^  of  the  ship  of  Henry  k  Reid. 
'Ilie  projx'rty  in  them,  would  not,  therefoiv,  [)ass  to  the  Appel- 
lants,  hecause  there  was  not  that  consent  or  mutual  und<'rs- 
tandin<4'  hetween  the  pai'ties  wliich  the  Kreiieh  law  rcMpiii-cs. 
In  the  passade  cited  ou  the  othcr  side,  from  7'o/A/r/',  wherc  lie 
sa^^s,  that  if  the  aoent  sells  eonti'aiy  to  the  orders  of  the 
owner,  the  purchasc]-  may  revendieate  the  projuTty  froni  the 
owner,  it  is  evidently  ])i-e-su])])osed  that  the  purcliascr  shall 
hâve  paid  the  pui'chase  nioney.  Now  hère  the  Ap])eliants  hâve 
never  paid  any  thin^'.  According'  to  our  own  law,  it  is  char 
that  ii'oods  which  hâve  heen  delivered  liv  mistakc  can  lie  re- 
covered,  Jyiff  vs.  ('oiclci/  (2)  and  no  jx-rson  can  ohtain  a  lien 
l»y  a  wron^frJ  act,  (rriffif/is  vs.  Hi/dr.  {'.])  The  action  (»f  rc- 
vetiilicdt'io'n  is  indeed,  in  ]irinci])le,  like  oui'  action  of  trover, 
wdiich  lias  heen  tei'ined  an  ecpiitahle  action  by  lord  Mansfield, 
in  Fifzi'oi/  vs.  Chirillhn,  (4)  and  nothinf»'  can  he  more  ineciui- 
talile  than  that  a  man  should  he  allowecl  to  retain  ^oods,  for 
which  he  lias  never  paid,  and  which  never  would  hâve  come 
into  his  possession,  except,  either  by  fraud.or  misi'epresenta- 
tion  on  his  part,  or  misconcejition  or  mistîike  on  the  ])art  of 
the  a^'ciit  from  whoiii  he  obtaiiu'd  them. 

Sj'AXKIE,  in  reply  :  The  Apjiellants  were  clearjy  the  agents 
of  the  Newry  house,  and  the  delivery  of  the  ^oods  was  luade 
to  them  in  that  charactcr  :  even  if  it  had  not  bccii  so,  the 
•Resjioiidciit  had  lost  his  jiroperty  in  them,  liy  the  delivery  to 
Maxwell,  who  was  also  the  am'iit  of  the  Newrv  house.  The 
sections  that  hâve  been  cite<l  from  Pot/no'  do  not  bear  upon 
the  (|Uestion  :  in  the  first  (|Uote<l,  the  delivery  jiroceeded  on  -a 
mistake  :  the  parties  were  not  a^reed,  Miid,  thei'efore,  there 
was  no  contract  :  the  second  qiiotation  oiily  ,says,  that,  wheii 
no  time  for  ])aymeiit  is  sti|)ulated,  the  présent  time  is  (inder- 
stood  ;   and,  tlius,    when   «^-oods   hâve    been   delivered,   on  the 
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(  I  )  Il>. ,  art.  '2;W. 

(2)  Tth  Tiniiit.ui,  l(i9. 

(:«)  Sehvyii'K  Xi.  l'ri.  MSS.,  l.'iSX. 

(4)  IstT,  H.,  \.y.L 


f)E   J.A   l'UOVmCE   DE   C^UI^BEC. 


337 


nndorstandin^',  tlwit  tlicy  arc  to  liu  paifl  For  1)y  rcady  iiioncy, 
uiid  no  payniunt  is  iinulu,  the  property  of  tht'iii  rcinains  in  tlie 
vendor,  and  lio  niay  recover  tlu-ni.  Tlic  reason  for  hucIi  a 
iule  is  plainly,  hecause  it  is  a  tVaud  npon  the  vendor  if  tlie 
])nrcliaser  retîiins  tlieni  withont  payiny  for  tlieni  accordin^-  to 
ins  a^reenient.  Hère,  however,  the  ^oods  liad  hei-n  ilelivered 
to  the  perse )ns  for  wlioni  tliey  had  been  intented  ;  and  tlu; 
reason  why  no  eoutract  was  entered  into  witli  tliem,  for  the 
paynient,  was  hi'cause  tlie  contraet  ïov  that  purpo.se  had,  of 
coni-se,  been  entei'ed  into  with  the  Newry  house,  and  they 
were  res])onsible  for  the  paynieiit.  The  cane  of  TreichrUd  vs. 
Rowc  (1  )  was  vei'v  siniilar  to  the  présent.  There,  the  owner 
of  a  ship  had  ordi'red  stores  of  the  Plaiiitift':  he  then  st)Id  the 
slii])  to  the  Défendant.  The  Plaintitt'  delivered  the  .stores  on 
boai'd  the  ship,  after  its  sale  to  the  Défendant,  in  pursuaiice 
of  the  orders  he  had  received  froni  its  former  owner,  pn - 
viously  to  its  sale,  and,  afterwards,  sneil  the  Défendant  for 
the  payiiieut.  The  Court  of  Kin^'s  Heiieh,  unaiiiinously,  held 
that  the  PlaiiitiH' hail  iio  daim  against  the  Défendant,  beeause 
it  was  évident  he  must  hâve  furnished  tlu^  goods  on  the 
crédit  of  the  former  owner,  and  iiot  of  the  Di'fendant.  Hère, 
it  was  olear  that  the  Respondent  had  furnishetl  the  ^^oods  to 
the  .ship  on  the  crédit  of  the  Xewry  hou.se,  and,  on  that 
account,  in  accordance  with  the  pi'ineiples  established  Iiy  the 
ca,se  of  Tirv'liiila  vs.  Rinrr,  the  Respon<lents  had  iio  claim 
aj;-ainst  the  A[)pellaiits. 

Ma.steh  ok  Ti'.E  l{()l,LS:  In  this  case  'l'heii'  Lordships  ai'e  of 
opinion,  npon  the  balance  of  évidence,  that  there  was  an  actUid 
ileiivery  to  IJo^i'i'son,  H  un  tel' (.V  ("<>.,  of  (^nebt'c,  and  con.se- 
([Uentlv,  that  tlie  projierty  did  iiot  belo'i^'  to  Isaac  Corrii- 
lieid.  Their  Lordshi))s  are  iiot  satisHed  that  Hoo'erson,  llunter 
iz  Co.,  hail  aiiy  frauduleiit  intention  towarils  the  Newr_> 
house,  in  this  tran.saction.  The  résister  taUeii  ont  liy  them 
iiii^'ht  hâve  been  a  reasoiiable  measure  of  security  to  |)revent 
the  ship  bein^'  seized  by  the  creclitors  of  the  Xewry  house, 
wliich  it  ap[)ears  they,  at  that  tiiiie,  suspecte»!  of  embarrass- 
iiieiit  in  its  circumstances.  The  (^)uebec  house  did  iiot  cause 
the  l'exister  to  be  taken  iu  the  uames  of  the  partners  l'esident 
!it  (>)uebec,  but  in  the  naine  of  a  jiaitiier  who  résides  at 
Groenock.  Grcenock  is  in  the  innnedijite  iieinhbourlioo.!  of 
Xewry,  an<l  the  ren'ister  mi<^lit.  tlierefore,  lia\e  bei-ii  taken  in 
that  name,  with  the  view  of  atl'ordin^  facilities  f(,>r  an  e<|uita- 
ble  arrann-emeiit  with  the  luaise  at  Newry.  Their  Lordships 
are  fnrtiier  (»f  o])inioii,  that  eveii  if  there  was  a  (|uestion, 
whether  or   not   there    had    iieeii   a   delivery    to    the    (^)uebec 
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house,  the  «Iclivcry  to  captain  Max.wi'll  wouM  liave  been  a 
(k'iivory  to  tlic  Newiy  liouse,  of  wliicli  captain  Maxwell 
waH  a^ent,  ho  as  to  *unt  it  in  tlu'  Newi-y  house.  Two  .sections 
havo  licen  eitetl  to  u.s,  froni  tJie  wjrks  of  Pothier,  as  to  thc 
Fiencli  law  that  prevails  in  Qut  hcc.  Tn  thc  tirst  of  tlicst' 
sections,  it  is  sai<l:  "  If  goods  ho  delivcred  toniy  attorney,  for 
"  tlie  purposc  of  l)eing  delivereil  to  njc,  and  lie  receives  tlieni, 
"  not  as  for  me,  but  as  his  ovvn  propei-ty,  tlie  goods  do  not  in 
"  hiw  pass  to  liini.  "  Now,  it  is  perfectly  clear,  froni  tlie 
Latin  (piotation,  that  tlie  nieaiiing  of  that  .section  is,  that,  if 
he,  by  niistake,  reçoives  tlieni,  considering  theni  to  be  delive- 
red  to  liini  ])ersonally,  and  not  to  hiin  as  agent  for  nie,  it 
necessarily  foUows  that  a  (h-livery,  l>y  niistake,  pa.sses  no 
pi'operty.  Tlie  Latin  ([uotation  is,  '•  Si  procuratori  nieo  rem 
"  tradideris,  ut  meam  faceres,  is  liAc  mente  acceperit,  ut  suam 
"  faceret,  nihil  agetur.  "  (1)  If  lie  i-eceives  it  as  his  o\vn,  be- 
lieving  it  is  jiitented  foi-  him,  vvlien,  in  trutli,  it  is  not  intended 
for  hiiii,  but  for  me,  who  am  his  principal,  tlic  ii  no  piopeity 
passes,  it  is  a  mère  tlelivery  ly  niistake.  The  othei'  section  of 
the  Freiich  law, -which  lias  been  citc<l,  is  tins:  "Qui  veiul 
"  aucune  chose  mobilièiv,  sans  Joui',  et  sans  ternie,  espérant 
"  être  ])ayé  pi-ompteiiieit,  il  ])eut  sa  chose  poursuivi'e  en  (juel- 
"  (|ue  lieu  ([u'elle  soit  transportée,  pour  être  })ayé  du  jirix 
"  (ju'il  l'a  vendue."  That  is,  that  he,  who  bas  ,sold  a  thing 
without  naming  the  day  of  ])aynient,  or  fixing  the  time  of 
paymeiit,  is  to  be  understood  as  selling  for  ready  nioiiey  :  and, 
if  a  contract  be  niade  for  ready  money,  and  the  purchaser 
])o.ssesses  himself  of  goods  under  that  contract,  he  does  not 
obtain  the  property  in  tliose  goods,  till  he  bas  luade  the 
])aymeiit  according  to  that  contract.  Tliis  lias  no  a])plication 
to  this  case.  U[ion  the  whole,  therefoi'e,  Tlu'ir  L<)rdslii))s  are 
of  o])inion  that  the  judginent  below  iiiust  be  ivversed. 
Judgment  rever.sed.  {'!)  (Stti.n li's  lie/).,  j).  412.) 


(1)  l'ami.,  41,  lit.  I,  cl;,  xxxvir,  is  ti. 

(2)  'i'iie  (li'cisioii  of  tliis  cii.si;  \v:is  |n)st  poiu'd.  on  tlie  tirst  day's  liniii'iiig,  in 
onler  tliat  Tiieir  Lorilslii))s  nii^lil  ohtiiin  tliu  iissiwtarKt'  of  lord  'l'cnti'idi'n, 
who  was  piTstnil  al  tlit-  secMind  day  ".s  argmiicnt  and  tlii'  jiid),'ini'nt. 

Tliùs  case  is  reporled  in  Kiiitj>/i's  Kopofts  of  canes  liefore  the  l'rivy  (  'oiincil, 
j).  -Md. 
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CORPORATION.-ACTION  TO  ACCOUNT. 

("oriîi"  oK  KiNo's  Bench,  (^uoliue,  20tli  Octohor,  ISMO. 
Kkvs,  ujjfaiiiHt  tlie  QrEiJEc  FiuE  Assurance  Company. 

Ilihl  :  'l'iiiit  il  sto^'kliolilcr  in  :i  jniiit  stfti'k  cumiKUiy  Ciiii  lirinji  an 
iU'tion  of  lU'coiint  a^iiiiiist  tlic  (•(irpuratioii,  aiid  tlu'rehy  contcst  tlic  vali- 
(lity  ofa  hyc-law  inadc  hy  a  lioanl  ofits  diiTctors.  (1) 

Tliis  iU'tion  Wiis  iiistitiitt'(l,  For  tlu;  [jurposc  of  tryin^  the 
vulidity  of  a  byt'-law  ])jis,sim1  hy  a  hoard  of  diivi'tors  of  tlic 
(.^ueln'C  Fiiv  Assui-auc'  Company,  ou  tlu;  'l'M'iX  day  of  F('l)niai'\', 
1880,  ilirt'{;tin<4;  "tliat,  after  t\w  'M^i  day  of  Marcli,  tlieii  next, 
tlu!  diMcouut  to  1)0  alloweil  to  stock holdci's,  upon  tlic  amount 
of  ])i-t'iiiiiuns  to  be  paid  to  tlic  conipany,  sliould  hc  88A  i)cr 
cent,  and  that  ail  stockholdci's  sliould  hc  ciititlcd  to  sucli 
discount,  to  thc  amiual  amount  of  £500,  for  each  sharc."  Tlio 
l'iaintirt"  was  a  stockholdcr,  and  dcmandcd  from  tlic  conipany 
an  accoiuit  of  tlic  jjrotits  to  wliicli,  as  propiùctor  of  ten 
sliai-cs  tlicrcin,  lie  was  ciititlccl,  accordin»;'  to  tlie  articles  of 
accociation.  Not  luiviii^'  ctiectcd  aiiy  insurancc  witli  thc 
Company,  tliis  byc-law  ilepi'ived  liim  of  a  tliinl  of  liis  sliare 
of  thc  profits  arisiii^^  from  sucli  insurances  as  wcrc  cffccted 
liy  otlicr  stockliol.'crs.  and  dcvidcd  tlie  tarilf"  of  prcmiinns 
cstablishcd  liy  tlic  articles  of  association,  into  two  dittereiit 
rates,  one  aj)})licalile  to  stocklioldcrs  cHectiny  insurances  witli 
the  Company,  and  thc  otlier  to  individuals,  not  stocklioldei's, 
also  ctfectir.;;'  insurances.  Cpon  a  dcmurrer,  it  was  ur^ed, 
that  the  acti(-!!  iiad  lieeii  iniproi)erly  l»rou<:;ht,  n\  makin^  thc 
illepility  of  the  l>ye-law  a  spécifie  j^rouiid  of  action,  wlu'reas 
the  liye-laws  of  any  corjioration  were  not  witliin  the  juris- 
diction  of  a  court  of  law.  (2) 

Sewei.L,  Ch.  .).:  Tliis  case  is  au  important  one,  not  only  to 
the  |)arties  concerned,  luit  to  ail  the  ]»a,rtners  in  every  joint 
stock  comjiany.  It  lias  lieeii  arn-ued,  u])on  the  dcmurrer,  tliat 
no  Mction  can  lie  lirouifht  specially,  hy  one  partner  of  a  joint 
stock  Company,  a<;ainst  the  coiiiiiany,  as  a  corpoivition,  in  the 
same  maiiner  as  the  partner  of  a  nu'i'cantile  tirm  could  not 
iiiaintain  an  action  aj^ainst  another  partner  for  any  daim 
arisini^  ont  of  the  partnership.  lîut.hei'e,  thcre  was  no  deiiiand 
of  inoney   no  claim  of  deht,  thei'c  was  nothinn'  Imt  the  di'mand 

(1)   y.  ail.   1890  t'.  C. 

('!)  Ca.-fes  cilfd  at  (lie  licariii;,',  iii  su])](i)r(  of  tliis  arlinn:  Thi  Kiinj  v  a 
Whilslalili  cuiiiiKunj  <>/  l'^ni  i'ixhirx,  ~  Kasl,  .'{.").■{;  .!(//. y  v.s.  Ihi  Wliitstahli. 
i'i>nii>niii/,  17  \'<'si'y,  .'{l.")  ;  Lonl  Chaïutillor's  dfuisioii  in  tlu'  waine  case,  1 
-Mniivalf,   HlT  :   Ail/i  1/  Vs.    Itanx  ;   '2  Mnil/i   v.s.  Si/ir.,  .").S. 
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(>['  un  accouiit  ;  and  tlic  (k-cltiration  wa.s  a  mvvr  narration  as  to 
tlu'  ^rounds  on  wliich  tlio  l'iaintiti'considcri'd  tlic  hyc-law,  or 
rL'H(ilution  oi"  tlie  dii-ectcns,  wliicli  lu-  coniplaiiu-d  prcjudiced 
liiui,  as  insufficicntand  contradictory  to  tlic  articles  of  associa- 
tion of  tlu!  Company.  It  was  an  account,  and  nothing  but  an 
account  that  was  asl<fd  for.  Tlic  counscl  for  the  conipany  lias 
admittcd  tliat  an  account  cxistcd  in  confonnity  with  tlic 
resolution  in  (luestion,  wliicli  it  was  denied  the  IMaintitt'could 
k'^ally  ohject  to  in  a  coui't  of  law,  Imt,  if  lie  could  not  l>rin^ 
it  liet'ore  tliis  court,  lie  would  lie  reniedile.ss,  in  case  tliat 
account  was  incon-ect  or  unjust.  In  the  case  of  Adleij  vs. 
the  Whi^Hfdhlf  JJslicry  <in<l  dirdgiiKj  ('<nnj)(itiij,  in  which 
the  validity  of  a  hye-law  was  called  in  ([Uestion,  it  was  laid 
down  l)y  lord  Eldon,  that  a  partner  of  a  joint  stock  conipany 
has  a  right  to  bring  an  action  against  the  corporation  of 
which  ne  is  a  nieniber,  for  "  if  the  conséquence  of  such  manage- 
ment, in  forming  bye-law,  is  that  a  court  of  law  cannot  enter 
into  the  validity  of  a  bye-law,  the  (juestion  is  whether  tins 
court  will  not  hold  jurisdiction  for  the  purpo.se  of  sending 
that  (piestion  to  a  eoui't  of  law,  otherwise,  the  most  unreason- 
able  thing  niight  be  donc,  without  a  remedy  in  any  court." 
The  mode  of  trying  the  (piestion  of  the  valiility  of  a  ]>ye-law, 
appear,s  to  be  by  an  action.  Hère,  if  such  an  action  in  common 
law  can  lie  maintained,  it  appears  that  this  action  may,  and 
the  gênerai  allégations  of  the  Défendants  are  met  by  this 
case.  Tliere  is  a  spécial  allégation,  however,  that  the  dechu-a- 
tion  does  not  state  any  lefusal  to  grant  the  account  desired  ; 
but  this  is  in  fact  an  application  to  set  aside  the  bye-law  of 
the  directors,  tliere  is  no  conclusion,  no  prayer  for  ju<lgment 
of  a  debt  claimed,  so  tliere  need  not  be  any  statement  of  a 
refusai  to  grant  au  account.  But  it  is  shewn,  on  the  face  of 
the  déclaration,  that  the  accomit  i'e(|uired  would  never  hâve 
been  obtained,  had  it  been  a.sked,  it  being  considérée!  that  the 
Plaijitiff' was  not  l'utitled  to  any  portion  of  tliose  profits  which 
were  given  up  to  certain  stockholders,  in  conséquence  of  the 
resolution  in  (piestion.  The  déclaration  thus  accounts  for 
tliere  being  no  demand  of  account  made,  nor  any  refusai  to 
grant  it. 
Deinurrer  overruled.  {Stiutrt's  Rep.,  p.  425.) 
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CoruT  oi''  Al'l'KALS,  (^uehec,  1 7th  NovciuIrt,  ISHO. 
On  îip])Cfil  l'roiii  QuL'l)ec'. 
Loi'is   FoiMixiEii,  AppL'llaut,  find  James  Oliva,  ReMpondent. 

llilil  :  Tluit  t.li('  liiiiks  of  Miivii;ahlo  rivi^r.s  litUmiir  to  tlie  ripiiriiin 
])rn|n-i('t(ir,  ^slll>j('(•t  ti)  Il  .servituiU',  in  lUvcjr  uftluî  [uiblic,  for  ail  purposcs 
ol'i)iil)li('  utility.  (1) 

This  Wiis  an  utitioa  Ity  th»  A;)p.ïlliint,  Plaintif!' in  thc  Conrt 
of  Kin<f's  H>'nfh,  aj^ainst  tlic  R  'sp jMilcnt,  en  coiiipluinfe,  for 
liavin<f  trespassdl  on  the  Plaintiffs  land,  ami  oreftccl  a  Feneo 
on  tluî  Fi'ont  tln'i'eot'  a'ijoinin;^;  tlij  river  Vase,  to  tlu'  daniago 
ot"  the  Plaintitf'of  ton  pounds,  with  tlic  usual  concluKion.  Tlie 
Rvspondent  pUsulcd  tlu-  <4\'nt'iMl  issue.  Jt  appean-d  tliat,  to  a 
certain  exteut,  the  river  houndino;  the  front  ot"  tlie  Apix'Uant's 
land,  was  a  navif^ahle  river,  and  that,  in  tlie  place  whei'e  the 
fence  was  erected,  the  oi'dinaiy  tides  came  ne.irly  to  the 
bottoni  of  tlie  pickets,  lait  that  the  hii^hi  st  tides  rose  nearly 
to  tluî  to])  of  the  [lickets  :  that  the  Appellant  and  lus  pre- 
decesKors  had,  for  ;}()  years  and  upwards,  heen  in  the  posses- 
si(jn  of  the  land  where  this  fence  was  erected,  and  liad  usually 
eut  hay  upon  it.  The  Court  of  Kin^'s  Bench  dismissed  the 
action,  considerino-  the  place  where  the  fence  was  erected  to 
l»e  puhlic  })roperty,  in  which  the  Appellant  coultl  hav(!  no 
possession  to  entitle  hini  to  niaiutain  his  action. 

ReiI),  Ca\.  J.  :  The  action  was  well  hroui^'ht  in  the  court 
helow,  and  the  PlaintifF  was  entitled  to  judgnient.  The  hanks 
of  navi(]fahle  rivers  V)elong  to  the  persotis  whose  lands  adjoiu 
those  i-ivers,  snltject,  liowevei-,  to  the  restriction  in  favor  of 
ail  His  Maiestv's  sulijects  of  free  coiunumication  with  the 
river,  for  ail  ])ni'posi'S  of  puhlic  utility.  By  the  Roman  law, 
the  hanks  of  navioahle  rivers  helonged  to  the  proprietors  of 
the  hmds  adjoining  such  rivers  ;  and  previous  to  the  orch'- 
nance  of  1()6!),  no  statntoiy  law  in  France,  to  the  contrury, 
couhl  be  found.  It  lias  heen  inaintaine(l  l)y  some  writers, 
treatino-  of  the  construction  to  lie  r^'iven  to  this  ordinance, 
that,  as  a  l'oad  of  twenty-four  feet  was  theivby  reserved, 
aloug  the  hanks  of  navin-ahle  river,  for  puhlic  purpo.ses,  tlie 
haiik  of  the  l'iver  was  to  this  extent,  to  he  considered 
as  vested  in  tlu  Crown,  and  as  puhlic  property.  But  this 
opinion  lias  heen  controverted  hy  so  niany  other  writers  of 
greatei'  weif^'ht,  and,  upon  such  stronj^  grounds,  that  the  court 
caniiot  hesitate  in  rejectino'  it,  ami,  therefore  reverses  the 
judgment  of  the  court  l)elow,  and  eiiters  judgnient  for  thy 
Appellant.  {Stiuirt's  Rep.,  i^  -i'!!.) 

(1)  V.  art.  400  C.  C. 
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PARTNERSHIP  PROPERTY.-  LIABILITY, 

COUKT  OK    AlM'EALS,  (^uchcc,   17  NoVClllltcr,   ISIH). 

On  ap])t'Hl  tVoni  (Québec. 

(iKOlHiK  MoNI'CdMKUV,  Appcllailt,  UImI  Sami'KI,  (  i  KItIt  A  liD   lUnl 
otlit'i'S,  cxcfUtoi'H,  etc.,  Kt'Hpoiidciits. 

Hihl  ;  'riiiit  partiuTsliip  |>i(i)>('rty  i.s  iiot  lial)lt'  l'or  tlit'  <U'hlM  ni'  anv  of 
tlio  partnens  iiulividiiiilly.  (1)  , 

An  action  of  dobt  was  in.stituti'(l  I)y  tlit-  Appcllniit,  as  t-xc- 
futor  ot'  tlic  last  \\  ill  an<l  tcstainont  of  tlu'  late  Mattln'W  Mc- 
C'iuiv,  aj>ainst  Francis  and  William  Huntcr,  as  co-partnci's,  on 
tlu'ir  notai'ia!  oMii^ation  <latc(l  Ist  .lune,  ISII.  In  consc(mcncc 
oF  an  cxccntion  suo(l  out  on  a  jutl^nicnt  rcndcrcd  ai^ainst  the 
])('l'cndants,  scvci'al  lots  of  land,  thc  propcrty  ot'  tlic  said  co- 
pai'tncrship,  wciv  seizcd  and  sold.  An  opposition  was  fylcd  hy 
the  Rcspondcnts,  exccutoi's  of  tlie  late  David  David,  clainiin^ 
the  nionics  levit'(l,  foundccl  on  a  notarial  olilii^ation  cxi'cntcd 
l>y  Francis  Huntcf,  onc  of  tlic  Dcfcndants  individually,'  n  tlic 
7tli  Xovciul.cr,  17!)4,  wliich  liad  liccn  assi^ncd  to  tlic  said 
])avid  Da\id.  It  was  considcrcd  liy  tlic  coui't  l»cl(nv,  tliat 
tluTc  bciny  a  priority  of  niorto-ap'  in  f'avor  of  David,  it  wmdd 
attacli  ujMiii  tlic  ])ropci'ty  of  tlic  ])artncrsliip,  wliicli  liad  liccii 
seized  and  sold  iindcr  tlic  cxccution,  and,  tliercupon,  tlic  nio- 
nics lcvic(l  wi'iv  adjndo;cd  to  the  Rcspondcnts. 

The  rcasons  assi^ncd  by  tlic  Ajipcllant,  npon  this  appcal, 
wcre  :  P  that,  ]»y  tlio  luw  of  this  countiy,  tlic  crcditors  of  a 
Company  havc  cxclusivcly  set  apart  to  thcm  the  partnei'ship 
cstate,  for  payment  of  tlu'ir  dc))ts,  ao-ainst  the  company.  The 
particnlar  crcditors  of  tlic  tii'iii  havc  no  claini  npon  tlu'  ])ro- 
perty  of  tlie  partiu'iship,  except  when  tliciv  isa  surplus  after 
•the  payment  of  ail  the  ])artncrshi}i  ci'cditors  :  and,  thcn,  the 
crcditoi's  of  caeli  of  the  ])articular  pai'tiicis  liavi-  a  ri<^ht  to  l>e 
ranked  on  the  portion  of  tlicir  dcbtor  in  thatsuriilus  :  where- 
as,  in  this  case,  tlic  ]iarticnlar  crcditor  was  allowt'd  to  bc 
raiiked  uiion  the  procceds  of  the  joint  cstate,  to  the  exclusion 
and  préjudice  of  the  creditors  of  the  joint  fund.  2''  That  a  , 
crcditor  cannot,  by  law,  havc  any  other  or  (rivatcr  interest  in 
the  propcrty  of  his  dcbtor,  tlian  the  dcbtor  hinisclf  had,  and 
that  tlu'  right  of  Fi'ancis  Hunter  in  the  pi'opcrty  seized  in  this 
cause,  was  one  suliject  to  the  payment  of  the  joint  debts  un- 
der  the  YX\\e,h(>na  i  nfcUiffuniur  rajusquc,  qi(<r  dcdiifio  ure 
idit'tio  f<iij)crf>iint.  And  that,  by  the  jud<fiiient  eoniplained  of, 

(1)  V.  cut,  IsOfiC.'C. 
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tluMV  wiis  (,'iv('ii  to  thf  Respondonts  a  grriitt'r  intcjv.st    in  tlif 
Hulijwt  sciziMl  tliîin  wiiH  |)(»ss('.ss(mI  l»y  tlii'  <l»'lit<)i", 

Vkh  CiJUlAM:  Ffirtm'i'slii[)  proporty  is  iiot  liiildt!  ti)  tlic 
payiiient  ot"  tlu'  délits  of  iinlividual  pai'tnci-H,  nov  can  a  {)arfc- 
iu!r  hav<i  any  Hi'paratt'  disposalilc  iiitercHt  in  thti  partnci-sliin 
propî'rty  ovcr  wliich  liis  croditoiv,  couid  oxcrcisc  any  control, 
until  it  lias  heun  tir.st,  ascertainod  wliat  is  thi'  st^parato  inte- 
ivst  of  that  partner  in  the  partnersliipconcern,  ai'ter  thedehts 
aiv  paid.  The  judi^nient  of  tlie  court  oF  Kin^'s  Hench  is,  tliere- 
fore,  reversed,  and  the  nionies  h^vied,  ordered  to  be  paid  ovor 
to  the  Appellant.  {Stiiai't'i<  Riip.,  p.  487.) 
s 

NOTARY.-WITNESS. 

Court  of  Aim'eals,  Quehee,  17tli  Novcinher,  IcSSO. 

On  appeal  froni  Québec. 

AuorsTiN'   Routier,  Appellant,   and    THÉufcsE    Robitaille, 
Respondent. 

Ildd  :  That  a  notary  publit;  oauiiot  bo  ooinpelled,  upon  an  inscrip- 
tion en  faux,  ti)  ^'ive  evidonce  tuuching  tlie  validity  of  any  instnimont 
excH'uted  before  liini.  (1) 

Tins  was  an  action  instituted  by  the  Respondent,  in  the 
Coui't  of  Kino-'s  Beiich  at  Québec,  against  the  Appellants,  en 
(délivrance  de  leys,  nuiltn- ihc  last  will  and  testament  of  the 
lati'  François  Bonneville,  the  husband  of  the  Respondent.  The 
Appellants  fyled  an  inscription  en  faux  against  the  will,  as 
not  haviiifT  been  niade  and  executed  in  the  nianner  prescribed 
by  law  for  a  testament  Holeinnel,  and  in  the  nianner  certified 
by  the  nf)tary  in  whose  possession  the  minute  was  deposited. 
In  support  of  the  moijenfi  de  fiinx,  several  witnesses  were  exa- 
mined  by  the  Appellants,  and  amon^st  otliers  the  two  notariés 
befoiv  whoni  the  wnll  was  made.  The  Respondents  as  well  as 
the  notariés  theniselves  objected  to  their  being  examined  tou- 
ehing'  the  validity  of  tlie  acte,  which  they  had  executed  as 
pulilic  officers,  but  the  objection  was  overruled,  and  they  were 
examined.  The  court  below,  however,  considered  that  the  will 
had  been  regularly  niade,  and  rejecked  the  inscription  en 
faux. 

Per  CtTRiAM  :  The  judgment  of  the  Court  of  King's  Bench 
nnist  be  e(jntirmed,  but,  according  to  the  décisions,  uiider  the 
law  of  the  country,  the   notariés  could   not  be  examined  as 
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(l)  V.  ait,  252  C.  P.  C. 
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vvitiM'Nst's,  iiinl,  as  jiulilic  otlu-cis,  tlit-y  i-ould  mtt,  liy  luw,  lu- 
coiiipi'llcd  to  jrivc  cvidrnco  to  controvort  the  tnith  ol'  wlmt 
tlicy  tiiid  ccitiHcil  us  siR'li,  iduchiii»;  thc  «'xi-eution  ut"  aiiy  net 
|)Hsst'(|  lictort'  tlh'iii. 

Judgiuont  urtiniiL'd.  {Shuirt'.s  Hep.,  p.  440.) 


STEAMBOAT.-COLLISION.-RESPONSIBILITT. 

Court  of  Aim-kals,  (^ucLec,  20th  NovciuIm  r,  I.S30. 

On  ii))ix'iil  Fi'oin  Montrciil. 

Wll.l.rAM  MAri'I.WI)  aiid  otlitTs,  Altpflliliits,  lUidJolIN  MoLsoN 
uiiil  otlifis,  Kcs]»()iid('iits. 

Hilil:  'riiutiii  il  ciMisciifcollision,  liy  niio  stciiiii  vomscI  ii).;iiiiiHt  iiiintlior, 
wlicrc  tlii'  Inss  w  as  cliiir;;!'!!  tu  lie  ()\\iiiLr  tu  ii('L'li,i;<'nc('  uftli»'  lU'ft'iidants, 
tlu-  cdiirt,  liciiiy:  iit'i)|iininii  tliat  tluMlaiiiav'!^  was  (pccasioiicd  liy  sncli 
ii('>;liv'<'iu(',  iiroiiciiiiicfd  for  ilaiiiaircs  and  cnsts.  (  1  1  (Jiurrr,  wlict  lier,  iiiidcr 
certain  ciriMiiiislaiicfs,  diic  itioicty  nf  tlicaLC^m'i^alcaniDiint  ol'tlitMl'.iMia- 
m^  slutiild  iKit  hc  liiiiMU'  l)y  cacli  party.  {'2) 

Xrar  tlir  ])oi't  (»F  Soivl,  or  Willifuii  Henry.  cunsidt!nil)le 
danian'f  was  occasioncd  to  tlu-  Ncic  Sirifisii re.  a  stcainlioat 
licl()nu;inf;'  to  thc  Rt'spoiidrnts,  hy  lier  c-ondnu-  iuto  collision  witli 
tho  Ifc.rcidcn,  a  sti-aiidioat  Ix'lonf^'in»^  to  tlie  Appcllants.  An 
action  was  In-onulit  in  tlic  Coni-t  of  Kino-,s  Hcncli.at  Moiiti-cal, 
l»y  tlu;  Kt'sjiondcnt,  l'oi-  diiniaufs,  oocasioiwd  l)y  tlirir  collision, 
on  tlic  28rd  Junc,  1(S2(),  owlni',  as  allcm'tl,  to  tlic  lu'i'lim'iici', 
carelcssncHS  an<l  unskilfidni'ss  of  thc  servants  of  the  Appellants, 
in  dirc'ctin<;'  ami  nianayin^  thc  ficrculfs,  liy  iiicans  wlicrcof 
thc  Ni'W  Swiftsnrc  was  niuch  danui^cd,  and  divers  ^'oods, 
waros,  and  nierchandize,  thcn  shi])pcd  on  l)oard  of  lier,  were 
dania'i'ed,  and  the  Res]>ondents  c()ni])ellc<l  to  lay  ont  a  lar^'c 
snni  of  nioney  in  repaii-ino'  their  steandioat  an<l  wherel>y 
they  were  deprived  of  the  use  of  their  vessel  ilurino- 
twelve  weeks,  etc.,  to  thc  damage  of  the  Respondents,  etc. 
The  Appcllants  pleaded  the  rreneral  issue.  The  juduinent  of 
the  court  helow  awarded  a  certain  aniount  of  daiMMm'S  to  thc 
Respondents,  bein^'  the  auioujit  charired  for  repairs,  the  loss 
of  pi'otit  on  the  trips  of  the  New  Swiftsure,  duiini;'  the  tinie 
shc  was  laid  up,  and  a  portion  of  the  sum  clainu'il  for  furniturc;, 
etc.,  dauiaged  and  destroyed  l»y  the  collision.  Froni  this  judg- 
nient  Mie  Appcllants  instituted  tins  a])]ieal,  on  the  <r)'()nnd  that, 
at  the  trial  iie^li^ence  and  unskilfulne.ss,  on  thc  })ai't  of  the 

(1)  V.  art.  1053  et  IOjWC.  C. 

(2)  V,  art,  1203  C.  C. 
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pcrsoiiH  iiiiiimj^in<i;  tho  Hcrculcs.liad  iiot  liccn  sln-wii,  su  us  to 
fiititio  tlie  KcspoiidcntH  to  H  juilf,'tii('iit  in  thcir  fiivor.  'VUv 
KcHpoiidctits  al.so  MppcaliMl,  (iii  tlic  ^roiiiid  tliiit  tlic  «liiniiii^cs 
u\V(iri|«'(l  wciv  iiisiirticit'iit  t<>  cuvci'  tlic  Iohh  ami  dama;,'»'  tliat 
had  lit'ini  occaHioiu-d.  Hy  the  cvidonc»'  adducctl,  it  apiicarcd 
tliat  thc  N't'w  SwiftHUic  fiitf'rcd  tlu'  port  of  William  Ht-my, 
</ii  tlic  •'astcni  or  Itd't  sidf,  aiid  tlii'  Hi'iridoH,  on  ^'oin^-  out, 
canii-  down  upon  lier  in  an  ol>li(pi»'  direction  i'roni  tlif  niid- 
cliannt'l  towai-ds  tlit- sanu'  sidc.  'l'hat  tlicrt'  was  rooni  toi' thrcf 
or  moi't'  stt'amitoats  to  liavf  ])as.st'd  ahrcast.  That  tlic  New 
Svvit'tsurc  liail  tlic  UHUal  liidits  at  lier  l»ow  and  stcrn,  and  tiicd 
luir  uhuhI  siifiial  <;nn,  tliat  lu-r  captain  and  paHHciif^cr.s  did  not 
pcrccivc  any  li^jlit  in  tlii'  liow  of  thc  HcrculcH,  nor  di<l  scvcral 
pci'soiiH  wlio  wi'i'c  Htandin^  on  tlic  hIioic  at  William  Henry. 
()ii  thc  otlu'i"  han<i,  it  was  provcd,  liy  pcrsons  on  hoard  of  thc 
Hercules,  lier  passcni^crs  and  crew,  and  hy  a  sailor  who  liuiif^ 
ont  thc  lantc  n,  tliat  thcrc  was  a  li^dit  on  the  larhoard  or  Icft 
1m)\v  of  thc  Fïcrcidos,  bcinj^  whcre  it  was  always  placcd,  tliat 
thc  si^-iial  ciiii  was  tired,  tliat  the  lantern  in  lier  l)ow  was 
.  hrokeii  hy  thc  collision;  its  ItciiijL,'  ))laced  on  thc  left  sidc  was 
aceonntc(l  for,  hccausc,  as  was  alle^cd,  it  was  a  constant  inle 
fur  stcanihoats  on  thc  St.  Lawrence  to  pass  cach  otlicr  on  thc 
riffht  or  starhoai'd  sidc.  The  tcstiniony  was  coiiHictin»^',  hnt, 
it  howcvcr  ap[)earcd  tliat  thc  ^cnci-al  course  for  stcaiiihoats,  in 
entérina  and  ^oing  out  of  the  port  of  Sorel,  was  to  ^o  in  hy 
thc  castern  haiik,  and  return  hy  thc  western, until,  after  soiiie 
accidents,  one  of  the  stcainhoat  proprictors  cstahlished  a  rule 
for  ail  stcainhoats  on  tlu;  St.  Lawrence  to  pass  to  thc  rio-ht  of 
cach  other.  And  the  master  of  thc  Hercules,  witli  pilots  and 
others,  testiHi'd  that  such  luul  hecn  the  rule,  sincc  1)S21,  in 
^oin<;  in  and  out  of  the  Richelieu.  A^ain,  other  jiilots  and 
other  pei'sons  testitied  that  they  always  went  in  on  thc  castern 
sidc  and  out  on  the  western  sidc.  Thc  niastcr  of  thc  Swift- 
sui-e,  particiîlarly,  testitied  to  tins  faet. 

Sewell,  Ch.  .).  :  Tins  ca.se  is  of  considérable  importance, 
considered,  l'ithcr  with  rcfci'cnce  to  the  intent  of  tlic;parties, 
or  to  thc  neccssity  of  establishin^  a  principle  of  law,  as  to 
collision  hctween  steani  vessels,  an  entire  novelty  in  jurispru- 
dence. Sliips  arc  iiii])ellc<l  hy  outward  ae-ents,  hy  winds  and 
hy  waves,  and  thc  .same  [irinciples  of  décision  arc  not  appli- 
cal)le  altof^ether  to  vessels  whose  nieans  of  propulsion  are 
witliin  themscivcs.  Ships  cannot  always  avoid  coniin^  in 
contact  :  steaiiihoats  can,  and  the  ancit'iit  jurisprudence 
cannot  he  ])roperly  ap])lied  to  hoth  cases.  'IMic  facts  of  the 
case  are  that  two  steamhoats  met  eacli  other,  while  one  was 
leaving  and  thc  othei-  entcrinir  the  port  of  William  Henry. 
By  the  Frenoh  law,  which  is  our  guide,  the  damages  sustui- 
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iii'(|  liy  llic  iihordai/r  ol'  ships,  il'owii)^'  tu  iliiprudcllcc,  iicnh^ct 
or  uiisUit'uliicss,  it  wiis  évident,  fitlicr  oiic  di-  tlieotlier  iiiiist 
lie  (.'lifii'^^eil  witli  it,  iiut-,  wlieii  ililficult  or  iii.possilile  t<>  useei"- 
taiii  wliicli  Wîis  in  Inult,  tlie  l'wle  t<i  lie  t'olluweij  was  to  ai)]ior- 
tion  tlie  (laiiiaiic  lietween  tln'ni.  If  tliis  rule  lield  «'ood  as  {,<» 
ships,  it  oiii^'ht,  ()  fortiori,  to  lii'  followeii  as  ti)  steanilidats,  as 
tliey  contained  witliin  tlieinselves  tlieir  (iwn  ])()\vei'  (if  propul- 
sion It  lias  lieen  attenipted  to  sliew  neiflinenee  on  tlie  part 
ot'  tlie  Hercules,  and  tliat  slie  liad  no  lantei'U  in  tlie  liow, 
wliere  it  was  eustoniary  to  jilace  a  lielit  :  tlie  witnesses,  on 
lioard  tlie  New  Swit'tsure,  saw  noue,  two  witnesses,  on 
tlie  sliore,  swoi'i'  tliat  iieither  did  tliey  .sec  tlie  li^dit,  tliis  was 
l'Ut  iii'^ative  testiiiiony,  wliilst  two  wlio  were  one  lioard  tlie 
Hercules  sav  iiositividv  there  was  a  lielit,  tliat  tliev  did  sec 
it  :  and  aftei-  the  -liock  saw  tlie  liroken  jiarts  of  tlie  lantern, 
tliis  was  positive  not  neii,'ative  e\  ideiice.  It  lias  ln'en  atteni])- 
ted  to  provc  aiso  tliat  an  understandiii<^'  existed  lietween  tlie 
lioats,  as  to  the  particiilar  coui'se  they  sliould  jmrsue,  in 
entei'ine-  mikI  leavin^'the  poi't  of  William  Menry  :  on  the  otliei* 
liaiid,  it  Mppeared,  tliat,  in  conse(|Ueiice  <it"  prexious  accidents, 
Molson  liad  t^iN'eii  directions  to  liis  steaiiilioi.ts,  always  to  take 
tlu-  riu'ht.  'l'iiere  did  not  appear  to  lie  any  distinction  madc 
as  to  any  port  or  ri\cr,  Imt  the  dii-ectioiis  were  n^cucral.  The 
A])])ellants  had  a  knowleil^'c  ot"  this,  and  Hrusli,  the  niaster 
oi"  the  Hercules,  dotilitt'ul  ot'  the  coiu'se  lie  ou^ht  to  ])ursuc, 
whether,  as  liy  former  custoni,  he  ouj^iit  to  keep  to  the  left, 
or  now,  in  conse(|Uence  of  tlie  étalerai  directions  of  Molson, 
keep  to  the  i'is,dit,  ajiplied  to  the  ]iilot  for  liis  opinion,  and  it, 
niust  lie  reniai'ked  tliat.  coiiiin^^  <iut  of  port,  the  vessel  was, 
iiio'c  particularly,  in  char^'e  of  the  jiilot  :  to  tins,  the  pilot 
Iliade  answer  he  would  take  the  rieht,  as  lie  was  then  liouml 
to  i\o.  Coin iiic  Je  (lois  foire.  On  the  otiier  hand,  the  New 
Swiftsure  adhered  to  tlie  custoni  pre\iously  estali]islie<l,  and 
attenipted  also  to  take  tlu-  l'i^'ht.  It  could  not  hère  lu'  .said 
that  any  liad  intent  attacheil  to  l'itlu-r  side,  and  coiuisel  liad 
adiiiitted  it  was  accidentai,  and  di  •lainied  imjiutine-  wilful 
iiioti\('s  or  culpalile  nei^'Hi^'ence  to  the  Hei'cules.  It  a])peared, 
therefore,  that  eacli  pai'ty  was  in  the  act  of  prosecutinn-  what 
lie  thoue'ht  riii'ht,  and  it  C(Mld  not  lie  sjiid  tliat  there  was  a 
ereater  ('en-rec  of  imprudence  oi-  nee-lin-cnce  on  one  pai't  tlian 
on  the  ol'ier.  Tlicse  facts  leave  an  imjii-ession  on  niy  niind 
that  the  collision  was  piu'cly  accidentai,  and  1  now  [)i'oceed  to 
l'eler  to  tliose  laws  wliicl:.  1  tliink,  liear  u]ion  the  case.  In  the 
i^odi'  iiioriiic.  of  l()>S],  liv.  111.  tit.  Vil,  there  are  two  articles 
on  tliis  particulai-  suliject.  In  the  lOth,  it  is  .said  :  "  Kn  cas 
d'alioi'daee  de  vaisseaux,  le  donima^fe  sera  payé  éf^alemcnt 
[lar  les  n;i\ires  (|ui    l'auront  fait  et  souffert,   soit  en  route,   en 
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l'aile,  ot.  au  ])oi't.  "   And,  liy  tlir  I  Itli  :  "  Si  toutefois  l'alionlaf^e 
avait   été  fait   ])ai'  la  faute  de    l'un  des  maîtres,   le  donnna^fe 


sera    repare    par  celui  ipii    I  aura  c  use. 
co'iision  was  considered,  priiini    facif,  as  ai 


Tlnis.  l.y  th.'  lirst, 
1  accident  :   wliilst. 


ilu'   second  shews   that  it  sliall 


perniitted  \iy    tlie  ca|>tain, 


on  eitlier  side,  to  prove  that  it  was  occasioiied  hy  the  impru- 
dence or  ne^'li^eiicc  of  the  otlier.  This  law  is  not,  howcNcr, 
cited  as  the  law  of  this  country,  for,  it  was,  as  such,  superse- 
i\vf\   at  the  coïKiuest,   wlieii  the    niles  of  tlii'    V'icc-Admiraltv 


Cxi. 


I'    iiKinnc   Avas 


("ourt  of  l">n;,rland  were  suhstitutc 
liut  a  ileclaratoi'y  statute,  •  s  ti>  whatshonid  lie  considered  the 
principles  of  the  Homai)  law  previously  exi.stinj^' :  thouj;h,  it 
dilt'ered  froiii  that  in  this  respect,  thiit,  in  case  of  pnre  acci- 
dent, the  damaiio  Wiis  liorue,  without  remed\',  1)\'  the  sufi'ei'ine- 
vessil.  Hy  the  Roman  law,  if  it  were  an  accident,  each  ])artv 
1  ■ 

tli 
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IM 


ar  his  own  damage,  liy  the  Cik/c  tii(irlii(\ii  moi.  ty  of 
jmurci'ated  into  onc  ma,ss,  which  was  to  he 


e  eniire  (lamaii'e 


lioi'ue  liy  each  vessel,  without  rei>-jir<l  to  the  size  of  either. 
Tiider  the  ancient  law  of  this  country,  no  ihaiht  can  exist 
that  tlu'  damam-s  in  this  case  would  hâve  foinied  an  aii'e-re- 
eate,  one  half  to  lie  Iiorne  liy  the  [il'oprietoi's  of  the  Hercules, 
and  the  other  half  hy   the  pr()])rictors  of   the  New  Swiftsurc. 
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am  stroni-lv  striick  wi 
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propriety  and    e(piity 
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still   more,   with    the  ^reat  i'td\aiitai''e    which    it   would. 


■\  ideiitU',    lie    to    the    iiulilic,    if    this    iirinciiil 


e     were 


fuU 


ailopted.  it  would  lie  producti\e  of  the  utiiiost  cai'e  aïKJ 
attention,  on  the  p;'rt  of  manaeers  of  steamlioats,  who,  if 
thcy  weri'  conscious  thcy  would  lia\e  to  ])ay  a  nioiety  of  the 
eiitire  damai^'e,  would  com])el  e\'ei'y  mail  on  lioard  to  act  most 
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V  and  carerullv 


This  is  the  moi'c  e\  ideiit,  wheli  th 


If  propelliitn-  power  which  steainhoats  ]iossess  is  considered, 


coiii]). red    with    the    lialiility   of    ship 
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itward  a;;ents.    Siicli  a  prinei]ile  would  jUdduce  a  saviiie-   of 
tlioiis,'  nds  of   poiuids  to    individiials,  and    would   e-n-atly  aue- 
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1    proiiei'ty  on    lioard  of   steamlioats.      I. 
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shewn    that    it  is   a  ri^'lit    priiici|i!e,  and,    m  the 


iiew      Code    <l<'    niin  iiii-rcc      we    tiiid 


If   it   is   doiilitful    to 


détermine  hv  who.se  l'ault  the  damam'  occurred,  it  shall  lie 
i'e[iaii'ed  a  fraiscoiii  m  nus,  and  cvjtirts  appointed  to  détermine 
the  amoiint  (art.  407),  wliilst,  if  the  collision  he  pui'ely 
accidentai,  the  daiiiaeT  must  lie  lioriie,  without  reiiiedy,  liy 
the  M'ssel  that  sustaiiied  it  ;  and,  if  hv  the  fault  of  one  of  the 


captains,  tlieii  hy  the  oiu'  who  occasioiied  it.  In  the  présent 
case,  there  appears  no  possihility  of  discoverin^  the  author  of 
the  accident:  and,  for  my  own  parï,    l  am  of  opinion  that  tin; 


"ffllHWPWWWgBasBjBmjiiieii 


84« 


KAI'l'Oltl'S   .JlDU'lAUtES    HKNI.SKS 


■'■■  ■ 
■■■  i 


lîuiiiifrcs  incuiTC(l  slioiild  lie   rcFcvrc»!  to  c.ipcrfn  to  cHtiniatc, 
iuid  tlifit  <»iif  liiili'  slioiild  lie  Ixtriic  Ity  cncli  pui-ty. 

Smith,  (.'Xt-cutivi'  couucilloi',  (•oincidcd  ii'  ojjinioii  with  tlic 
t'iliKF  .TusTK'i:,  Itut  Kki{|{,  Justice,  iind  tnc  niiijoi'ity  of  tlic 
court  licciiiir  of  îi  dift'ci't'iit  ()])ini()ii,  tlic  jud^iuciit  of  tlic 
('i)Ui't  liclow  WHs  utlii'iiicd,  fuiil  tlic  jH)[)CiU  ofthc  rcspondcnts 
disiuisscd. 

'l'iic  S(»i,i('iT()i{  <;p;nki{A1,  t<>i>k  itccfisimi  to  correct  îui  en-or  of 
tlie  Cliief  .Justice,  in  statiu^' tliat  tlie  Kespondent's  couiisei  liad 
iidniitted  tlie  collision  to  liave  been  acci<lental,  and  not 
))roct'edino'  IVoni  culpalile  ne^'li^ence,  wliereas  it  liad  l>eoii 
adinitted  that  tliei'e  was  no  nialicious  oi-  wilful  inteiit,  !■  t  il 
liad  \n-vu  averr(Ml  tliat  tlie  collision  was  occasioned  liv  ynws 
i>e<,di^'ence.  (Sfiiarl's  Hep.,  |).  441.) 

lu  ;t  cause  (if  ('(illisiDii,  a;.'ainst  a  sti'aiii  V('sse|,tlie  IliiTli  (  (Hirl  tit'Admi- 
ralty ,  assistcil  liy  ti'iiiity  uiastcrs,  iii'diHiiinccil  fur  (laiua;;<>s  aiid  custs; 
hiildiiii:  lliat  tlie  steaiii  vessel,  heii\Lr  mure  uiider  roiiiiiiaiid,  and,  iiiani- 
(('stl>'  liaviiis:  st>eii  tlie  <ptlier  vcssid,  was  tn  lilaine.  Tlie  triiiity  inasters 
uhserved;  whetlier  t lie  wiiid  was  N.  W.,  as  n'|iresenti'd  liy  tlie  steaiii 
vessel,  or  N.  N.  F..,  is  ot'  im  very  :_freat  iiii|iiirtaiice,  as  tlie  vessel  iiot 
recciviiij:  lier  iiuiietiis  IVniii  sails,  but  iVniii  steaiii,  slnmld  liave  hecii 
iiiider  (■(iimiiaiid.  Steaiiihoats,  IVoiii  tlieir  ;;reater  |Hi\ver,  iniirlit  ah\ays 
tu  ^ive  way  ;  ii|i()ii  tliis  <'(iiisiderati(iii,  and,  alsn,  liciiiir  satistied  tliat 
tliesteani  vessel  liad  secii  tlie  (»t lier  vessel,  tliey  were  uf  oiiinioii  tlie 
sttaiii  vessel  was  lu  lilaïue.  Tlie  l'diirt,  adoptinjz  tliis  \  icw  of  tlie  case, 
j;ave  jndjimeiit  aceurdini^h .  [Tin  SlKtiiiuui.  l'eiiuefallier  2  Ila)i!j;ard"s 
Adiu.'Kei...  17:i.) 
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PRESBYTERIAN  CONGREGATION.    PARISH  REGISTERS. 

Coriîi' OF  KiMi's  lÎKNcil,  (^)ueliec,  l.")tli  Keliruarv,  l.s:}l. 
,l(ill\  ('M'iisTdX,  ex  parte. 

Ififil  :  Tliat  a  iiiiiiister  of  a  presliyteriaii  eoii^reyratioii,  in  eoiiiiimiiioii 
witli  tlie  eliiireli  nf  Scotlaiid,  is  eiititleil  to  reyiisters,  for  marriatre.s, 
liaplisnis  and  Imrials,  iiotw  itlistandiii!.'  tliat,  in  tlie  idace  w  liere  lie 
oll'iciates,  aïKitlier  clinri'li,  also  in  roiuiminion  witli  tlie  cliiircli  of 
Sccitlaiid,  lias  lieoii  |irevioiisly  eslal'lislied,  nndertlie  aiitliority  of  tli<^ 
jidvermiit^iit. 

(Jiiiin.  .\s  to  uiiy  ri-îlit  iu  tlie  iniiiister  to  foes,  for  entrie.s  in  .sneli 
re^iHlers. 

Tliis  was  an  application,  li/  )ietition,  on  tlie  part  of  tlie 
révérend  .loliii  ("luoston,  niinister  of  tlie  pri'sliyterian  con- 
o;re<;ation  of  St.  .lolm's  cliurcli  in  <^)ueliec  for  two  re^istei-s. 
nuiiiliei'ed  and  autlienticated,  pu i'tt plié,  undcr  tlie  statut>'S, 
;?.')tli  (  ieo.  in,  cil.  IV,  44tli  (leo.  ni,cli.  Il,and!>th  (}eo.  ]V, 
cil.  \lll,  for  reo-isteriiio'  iiiairiajfes,  liaiitisnis,  and  Imrials  : 
ao'uinst  wliicli  a  caveat  liad  liecii  enteicil  \\\  Dr.  Haïkness, 
tlie   niinister  of  St,    AikUvw's  cliuivli,  at  touchée,  in  coiiiinu- 


nE  i.A  l'itdviNCE  i)K  g^^:l<^x■. 
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■iuch 


iiioli  witli  tlic  clnurli  (tf  Scotlaiid.  'l'Iu'  Pctitioiit'V  set  t'ortli 
tliiit,  oïl  tlic  ôtli  Januaiy,  IS2r),  hc  had  liccii  licriisnl  hy  tlu' 
])rcsliyt('rv  t)^  (Jluso-ow  to  prcacli  tlif  «i'ospt'l,  aii<l,  hfi\  i»^ 
lu'cii  appoiiiti'd  to  I)»'  iiiiiiistiT  of  a  (•fi'tain  protestant  cliuix'li, 
oi-  (•"iinivn'iitiou,  in  QucIk'i-,  in  coinnumion  witli  tlic  cliurch  of 
S  otlaiid,  call('(l  St.  .FoIiiTh  cliurel»,  lie  liail  heen  ordained  to 
tlie  iiiinisti'v,  on  tlie  Kitli  Jnne,  IS.'JO,  at  Forl'ar.  in  tlie  t'onu 
uscd  liy  tlie  chiurli  (»!'  Scotland. 

The  principal  olijections  to  tlie  apjilication  were,  1.  'IMiat 
tliere  is,  in  Qiieltee,  luit  ono  protestant  cliureli  or  conj^reoa- 
tion,  in  communion  witli  tlie  cliurcli  of  Scotland,  of  wliich 
tliere  is  )in<l  lias  lieeii,  since  iM2(),  a  minister,  recouiii/cd  ^s 
sucli  1)V  an  instrument  of  the  t-dvernor,  Sir  l'ercMi-ine 
Maitland.  2.  Tliat  St.  Aiidi-ew's  cliurcli  is  sutHcieiitly  lar^-e 
to  accomiuodate  ail  tlie  conniro'îition  of  tlie  cliurcli  of  Scot- 
land, and  tliat  lie  is  al>le  to  disduir^c  tlic  ministerial  <luties 
towards  ail  tlie  said  coiiiî-reyatic  n.  '■].  'l'iiat  accoi-din<>-  to  tl'.e 
laws  of  tlie  dnircli  of  Scotland,  no  .second  cliurcli  can  lie 
erected  witliout  notice  to  the  minister  and  eldei's  of  the  tirst, 
and  tliat  no  notice  had  hecn  jn;iven.  4.  Tliat,  up  to  the  Petitio- 
iier's  arrivai,  the  conyrei>-ation  of  St.  .lolm's  cha])el  was  not 
in  communion  with  the  churclies,  either  of  Scotland  ov 
Kn<iiaii(l,  and  that  tlieir  tcnets  <litfei-ed  fVom  hotli. 

'i'he  case  was  fii'st  aryueil  liy  the  counsel  of  tl'.e  petitioner. 
liefore  the  Chief  Justice  at  chaiiilters,  whcii  it  \vas  contt'iidcil 
that,  if  the  iirivile^c  daimed  hy  tlu'  min  «cer  of  St.  Amli'ow's 
churcli  werc  to  lie  admittc(|,  tliey  could  <fn  to  the  \itter  exclu- 
sion of  every  other  hrancli  of  the  same  cliurch  and,  if  so,  how 
could  a  sec<iii<l  cliurch  lit^  eve)'  ereeteti  !  The  c<in^i'eo-îition  of 
St.  .hihn's  cliurch  was  a  con^^reoation  <h-  facto,  whicli  a]ipea- 
vcd  from  its  nmiilier  hcinif  ujiwards  of  "iOO.  'l'iiat  tliere  are  no 
stated  ecclesiastical  divisions  of  the  Scotch  cliurch  in  Lower 
(".inada.  aii<l  there  is  no  more  repu^nancy  in  tliei'c  hein^-  oiie 
(iiniireii-atioii  in  St.  Anne  sti'eet.  and  another  in  St.  Francis 
Street,  dependin^'  upon  the  same  j^eiieral  presliytery,  tlian 
there  would  l.e  in  a  Scotch  con<,n'enation  lieinn- forined  at  (.^ue- 
liec,  an<l  another  atCap  Houf^e,  i>atiscan  or  any  other  place. 
The  distinction  of  theolouical  teiiets  is  peifectly  ii'i'evelant, 
the  discipline  and  ^'overnnient  of  the  con;;rei;'ation  lieiiij,^  alone 
in  «piestion.  The  examinatioii,  admission,  ami  oi'ilination  of 
iiiiiiisters  helon;^'  to  the  o-ciH'ral  [ireshytery,  and  its  power 
caniiot  lie  controleil  liy  the  minister  of  St.  Andi'ew's  cliurch, 
or  liy  '"•ouvi'i'nment.  The  interférence  tif  the  ovivernor  was 
lllej^'al  and  \oid,  it  was  interferin;^'  with  the  n-Iie-idii  of  the 
empire.(  I  )  The  colonies  liduni,' to  the  empire,  and  not   to   the 


(1)  ô  AiUK',  ch.  vni. 
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C'rowii  !il(tiR'.  (1)  With  rt'f^'Hi'd  to  tlic  rvi(luiic-e  ol'  tlic  i'oniis 
Ix'ing  o'hso'vc'tl,  etc.,  tliey  wcrc  iiot  niiit"vial,  for  tlie  iict  of  thc 
pivsitytery  WHs  a  judicial  act,  ami  (niniîn  /nu  es  amant  iir  rite 
et  soleiiiv iter  fsxc.  acta,,  donec  lu  cdiitru ri ii m  'pr()})etii r.  (2) 
'riuTc  is,  tlici'cForc,  îi,  (lue  i>;ua,i"niitv,  toi-  tlic  milv  LTUiU'iiiitv  thc 
Icf^'islatui'e  coiiteiiiplatcd  was  a  roo-ulai'  (nvlinatioii  in  onc  i)t' 
thc  cstalilishi'd  .haivhcs. 

It  was  uv^cd,  in  supiturt  oi'  tlic  cavcat,  that  a  (•()n<;-rcn-ati()n 
was  not  ivnown  to  thc  coui-t  or  govci-nnicnt,  only  a  church  : 
tliat,  in  tact,  tlic  association  of  protcstaTit  chi'istianity.  who 
asscnd)lcd  at  thc  St.  ilohn's  cha}>cl,  wci'c  no  nioiv  part  of  an 
cstatilislicd  chui'cl»  tlian  a  h)d<fc  of  fi'ccniasons,  or  a  cricket 
chih  :  tlicy  wcre,  spcakin<,'  of  thcni  as  rcli^'ionists,  in  facts,  con- 
gi'cy'ationalists,  a  set  of  ])i"otcstantK  wlio  rcjcct  ail  church 
(^'ovcriuncnt,  cxccpt  that  of  thcii'own  in<lividual  conorco'ation, 
midcr  thc  direction  of  onc  pastor:  rcj^'istcrs  arc  ^-iNcn  for 
pulilic  pni-poscs,  aiid  inhci'itancc  of  propci'ty  of  cvci-y  descrip- 
tion dépends  on  theni  ;  tins  is  hut  an  a])p!ication  of  a  pi'ivatc 
Society,  and  whcre  is  thc  g'uaranty,  as  to  tlu'  rco-ular  and  propei' 
keepino'  of  theni  :'    To  kcep   renisters  and   take   fces   for   thc 

'   '       ^''     -•.-£■--•-    .: .    .Li     Icu'al  ccclesiastical  eniohi- 


cntries  wonld  lie  infrin^ino- u|)on  tht 


nicnts  of  thc  only  minister  of  thc  churcli  of  Scotland,  who  is 
acknowlcdo-cd  hy  pi'opcr  anthority  :  and  thc  .tpplication  lias 
liecn  inade,  withont  thc  knowlcilij'c  of  s(>veral  niemliers  of  their 
own  Society.  We  do  not  ohject  to  thc  l'ctitioncr's  otticiatin^-  as 
a  ministei-  of  thc  <i,'ospel,  nor  to  th(>  act  of  thc  preshytcry 
licensinir  liini  to  pi'cach,  hnt  therc  is  no  e\idence  of  thc  fornis 
presci'ilicii  lia\  inj>"  heen  followed,  as  to  thc  or<lination,  or  of  a 
spécial  ordinati(jn  to  this  chapcl  ;  whicli,  if  it  be  in  connniuiion 
with  thc  church  of  Scotland,  can  only  lie  considered  in  thc 
lit^ht  ot'a  cha})i'l  of  case. 

KKKIi,  J.  :  This  révérend  gentleman  lias  hron^'ht  liiiii- 
self  within  thr  spii-it  and  thc  veiy  words  of  thc  act,  aiid  cainiot 
lie  rcfused  liis  reo-ist(,'r  :  as  to  any  fces  n])on  hurials,  etc.,  that 
is  not  a(|ncstion  with  whicli  thc  court  lias  any  tliin^'  to  do. 

SewkI-1,,  Cil.  .1.  :  Wheii  this  <|Uestion  was  hrou^'ht  liefore  nie, 
at  chanihers.  I  prefei-red  to  le;i\e  it  t')  thc  coiu't,  that  it  mig-ht 
1)c  iiiore  1  ililicK  a'i'itated  and  knowiî.  Ha\ini>-  heen  twice 
calleil  fin  co  considcr  it,  once,  wheii  a  liarristcr,  and  aftcrwards, 
whilst  h'  Idin»;'  thc  sitnation  I  lia\e  now  thc  liononr  to  Hll,  1 
ain  well  prcpai'cd  to  enter  ail  its  liearinos  ;  luit,  coincidini;' 
perfectly  in  opinion  with  niy  hrotlicr  jnd^'es,  in  this  insttince. 
it  is  not  neci'.ssary  to  dwell  at  i^reat  len^'th  upon  it  :  as  theiT 
aie  no   spécial  circnnistanccs  attcndin^'-  this  case.    Hy   statnte, 

(1)  V'iiugliun,  Kl'J. 

(•_'!  Ktskiiif,  I,  ."».  10,]).  .")."),  anil  (ilnssfiu'il,  .">!.',  'tWi. 
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ail  protestant  cinirclu's  estahlislu'd  iii  a  certain  way  arc  nitit- 
lod  t(j  liave  autluniticatcMl  reçjister.s  :  but  tliero  is  a  widc  «litte- 
rciu'c  lictwccn  tlic  l'i^lit  to  kcc})  m  rçn-istcr,  atid  tlie  ri^dit  ot' 
dt'iiiandiiit;'  Fées  t'or  eiiti'ies  tlierein.  Tlie  coui't  is  Itouiid  to  ^ive 
a  re<^i.ster  to  this  individual  prayin»^'  for  it,  wlio,  it  isailniit*ed 
is  an  or<laine(i  niinister,  within  tlie  words  oftlie  statute,  (  1  )  it 
is  ii'iveii  in  ohedience  to  tlie  statute,  but  \ve  «jivt'itto  tlie  IVti- 
tioner  to  inake  use  of  it  in  sueli  a  way  as  tlie  law  niay  allow. 
If,  by  any  nieans,  any  other  |;arty  is  inj\ned,  lie  lias  liis  ri^ht 
of  action,  we  doall  \ve  can  do,  direct  tlie  ref^jister  to  be  autlieii- 
ticated  (i>(iriipln'),\vii\\u^  t\\v  individual  to  iiiake  use  of  it  at 
his  owii  discrétion,  ami  upon  liis  owii  i-es{)onsibility.  Tlu; 
statute  nraiits  a  reoister  to  tlie  niinister  perfoi-iiiin^  parocliial 


■iter  d 


Ollli'' 


or  clérical  duty,  and    hère  is  a  distinction,  tlu'  iiiinis 
parocliial  duty  ciaild  take  lus  fées,  wliether  by  law  or  conven- 
tional    ai^ret'iiieiit  ;  but,  not  so  a  niinister  siiii])ly    |)erforniiii<;' 


clérical 


dutv 


n<l,  witli  resiiect  to  tliese    dutii's,  a   diti'ereiice 


iiin 


•litlik. 


wise  be  inade  ;  l)a])tisnis  and  bnvials  are  ecclesias 


4ical 


duties,  but  niarria<;'es  are  partly  civil  ami  pavtly  ccclesiastical, 
ami,  1  ilo  not  tliink  tliat  tliey  conie  witliin  tic  tei'iii  of  cléri- 
cal duties  siiii])Iy.  It  lias  been  asserted  t.liat  tlu  cont^renation 
of  whoin  tlie  Petitioner  i.s  thc  ininistm-  isonlv  a  privatesocietv, 
aiul,  if  it  were  so,  and  lie  liad  no  otlier  ri^'ht,  it  conld  not  be 
sui)posed  tliat  a  lod^e  of  frceiiiasons,  or,  any  otlier  ])rivate 
Society,  could  apjioint  any  one.  and  coiistitute  an  otHcei-  to 
carry  on  tlie  pro\  isioiis  ofa  statute:  but  tlie  Petitioner  dit  not 
conie  forward  as  tlu-  niinister  of  a  jirivate  society  :  lie  stood 
before  the  coui't  in  a  jiublic  capacity  :  lie  calls  liiniself  an 
or(lained  niinister,  ordained  by  due  autliority,  wliicli  is  adniit- 
ted  becau.se  not  d(>nie(l  ;  lie  is  no  doubt,  tliei'efore,  witliin  tlie 
letter  of  the  law.  If,  however,  lie  assumes  a  rij^ht,  in  consé- 
quence of  this  résister,  to  do  what  Dr.    Harkness  contends   lie 


doue  lias  tlie  l'i^'ht  to  ilo,  to  takc 


•s,  lie   iiiust  do  it    at   hif' 


])eril,  I  hâve  before  nie  a  case  tliat  («-curred  in  Seotlaml.  It 
was  tliat  of  an  episcopal  coii<4're;;ation,  froni  wliicli  tliere  were 
dis.sciiters.and  not  beloiii/'iiii^'  to  tli<'  established  eliurch,  or  paro- 
cliial   l'coulatioiis  ;  tlie  ctairt  i'ound  tliat    thc   iiarisli    rcidstcr 


aloi 


le  was   entitled  to  fées,  and  tliat  t 


le  cil 


rk  of   thc   sessions 


could  otticially  l'ccover  fi'om  ail  [icrsons  thc  fces  of  ri<;lit  due 
to  the  jiarisli.  Herc,  under  the  .snnie  l'ule  of  discijiline,  Dr, 
Hai'kness  niay  say,  ninie  is  the  niotl  er-chuirh  :  and  by  ^raiit- 
iiiii'  this  rcii'i.ster,  it  iiiust  be  under.sto.nl  tliat  the  court  docs  uot, 
and  caunot  att'cet  the  rialits  of  anv  iwirtx'. 

.Jiidniiiciit  for  the  l'etitioiicr.  (Si  un  ri'»  li<'[K,  \).  4+tS.) 


il  )  \i(l(:  .suprii,  l.")4. 
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ATTACHMENT.-VESSEL. 

ConiT  oK  KiNfi's  Hkncii,  Québec,  4tl)  Ajn-il,  l.S.Sl. 

I'ai'.ani'  ami  anutlu'r,  u^fiiiiHt  (ÎREXIEU. 

//(/'/  :  Tliiit,  il  vcssfl  loiidcd  niid  rcaily  for  sca,  l'îiii  1)0  arn-stcd  fur  a 
civil  ilel)t  luiroimvctcil  witli  tlit'sliip.  (1) 

On  thf  IMth  (liiy  »>t'  NovciiiIm'I',  liS27,  Olivier  (îreiiiiT  efiuseil 
au  Jittaehmeiit  to  î)e  iiiade  oF  tlie  biMi^'antiiie  ■'Barlfadoes,"  tlieu 
retidy  for  sea,  l)eI()iii;iiio'  to  Parant  ainl  Bissoii  on  a  deniand 
for  the  amoinit  of  a  [)roinissory  note,  'l'he  vessel  was,  tliereliy, 
pivvented  froHi  sailin^,  uiitil  seeurity  was  j^iveii.  Sliesaiied 
on  the  :2:}rd,  and  was  wrecke(l  in  tlie  St.  Lawrenei',  two  days 
after  lier  deiiarture.  Tlie  action  in  wliieli  tlie  attaeliniciit 
i.s.sued  wa.s  afterwards  disniissed.  and  tlie  seizuie  dcelai'eil 
nul],  on  tlii'  ^round  of  tlie  note  iiot  lieinn-  duc  wlim  tlie  aetion 
was  instituted,  and  tliis  wa.s  an  aetion  for  damages  alle^'ed  to 
liave  lieeii  eaused  hy  tlie  illégal  .seizure  of  tlie  vessel. 

HroT,  for  tlie  Plaintiffs:  H,\MEI„  for  tlie  Défendant. 

KkiU!,  .J.  :  'riie  (luestion,  in  tliis  CH.se,  is  wlietliei-  a  ve.ssi-l 
can  lie  detained  foi'  a  civil  délit  unconnecteil  witli  the  sliip, 
wlieii  slie  is  loadeil,  cleareil  and  ready  for  sea  i*  I5y  the 
act  of  the  Défendant,  slie  was  detainecl  nntil  tlie  2']vd 
Noveiidier.  So  late  in  the  sea.son,  as  to  e.xjiose  lier  to  the 
greatest  risk,  and,  wherehy,  lier  lo.ss  \\.is  prolialily  occasioniMl. 
There  are  rules  arising  ont  of  the  «frowth  of  niaritinic  com- 
nierco,  otlier  than  the  iiiere  letter  of  the  law,  !>y  whieli  tliis 
case   .should  1r'   deeided.     The  lOtli    and    1  I  tli    articles  of   the 

egulate<l  maritime  ca.ses 
Court  extensive  power 
îiut,  no  where,  authorizes  thein,  hy  a  sals'w-a ri'i't,  to  detain  a 
sliip  wlieii  ailoat,  far  le.ss,  whi'ii  ready  for  sea.  No  vessel  wheii 
aHoat  can  he  seized,  unless  for  a  niaiûtime  deht,  tis<H/i's  ft 
(■(mt'U  iiirs  (If  [<i  iiiir.  Dehts  jiii  riiiiciif  l'irilrs  aiv  excluded, 
u])on  the  ]»rinci})le  that  the  ship  is  uiider  iiiortn'a<;'e,foi'  jierfor- 
manet'  of  the  charter  paiiy.  and  iiiort^a<4-ed  also  to  the  cai'^o. 
for  performance  of  the  voya<;,'e,  wliilst  the  ^foods  aiv  liound  to 
the  vessel  for  freiaiit  aiid  <>'eneral  axcraee.  If  hv  the  old 
Adniiralty  law,  a  vessel  aHoat  cannot  hc  attaclied,  lait  for  a 
maritime  deht,  it  certainly  cannot,  liy  the  ordinaiice.  2')th 
'Jeo.  111,  (a-  l.y  the  ;M-th"(ieo.  111.  Ir'i  Kiinhnid,  in  tlu-  l.ord 
Mav<'i"'«  Court,  wherr  the  iiowei-s  of  attachnifut  are  the  inos 


Freiich  ordinance  of    n)<Sl,which    regulate<l   maritime   ca.ses, 
gave  to  the  judges  of  the  Adniiralty  Court  extensive    p 


t 


extensive  of  any,  ships,  or  gooils  l.idin   thcrein,  are   speeiallv 


(  I  )  V.  art,  834  C.  P.  C, 


DE    !..\    PROVINCE    DE   QUEBEC. 
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tor  il 
2r)th 
Lord 
(■  iimt^t 
icciiillv 


PROMISSORY    NOTE. -USURY.— INTEREST. 

('mur  iiF  KiN(i's  Bkncii,  (^Iui'Ikc,  2()tli  .lune,  l.s;il. 
McLl.oD,  ii^aiiist    MkKK. 

Ihlil  .•  Tliiit  in  Mil  ii(  ticii  (il'iis,siun|:nit.  liy  tliccnliisri'  ii^aii  st  tliccii- 
(lorsi  T,  ujii  11  a  r<.ti>  crdriscd  irr  a  siiin  Icss  tl.aii  tl'at  iiiadt'  \  ayalilc  liy 
tlie  iii.tc,  thf  llaiiitiH'caiiiint  r('cu\cr.  ('_' 

(1)   \'i(lo  sii(iiii.  |i.  .'idil.  in  iiutt-, 

[•1)  Parle  Si)  .k'  k  >«■(■.  .'VJ  du  rli.  wxiii  dcsStiit.  du  CiniMcl.i  de  !.S!)().  :ù\ 
\'ii;t. ,  "  l'adc  dt»  lilln^ik  chuniji.,  JS'JU,"  il  est  (k'civtù  iiuu  roidosBciiiL'iil  doit 
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('xccjited,  and  iiot  lialilc  tu  Httiipliiiu'iit.  Tliis  cxccijtion  is  t'or 
tlif  iirotcctioii  and  pri'Hci'vatioii  of  cdiiiim.'ix'i'.  IF  attaclmicnts 
(if  this  nature  arc  sanctionccl  in  this  port,  thc  shippin^ 
ii.tt'ri'st  niust  <;rt'atly  suttcr.  It  has  hccn  arnucd  tliat,  ut  the 
iiKist,  this  is  an  action  foi'  a  trcspass,  without  any  prouf  of 
mal  ici'  :  hut  a  nn'sust'  of  thr  jirocess  of  thc  court  has  hccii 
Iliade, and  thc  innocence  of  thc  intention  is  iiot  to  hc  considerc(|. 
I  am  of  opinion  that  thc  l'Iaintifis  ai'c  cntitU'cl  to  judj^mcnt. 
SEW'Eld.,  Cil.  .1.:  Tlie  (|Ucsti()n  is  not  whcthcr  any  hiss  has 
ensucd,  in  eonsccpicnci'  of  thc  scizurc,  but,  whcthcr  thc  vcsscl 
was  scizcd  accordin<i;'  to  law.  Wc  havo  no  occasion  to  rcfcr  to 
thc  laAVs  (_)f  En^daiid,  as  wc  liavc  a  statute  of  our  own  (  1  ) 
whicti  rcn(h'rs  thc  cstate,  dchts  and  ctfccts  of  a  dchtor,  of 
what  nature  socvcr,  and  whcthcr   in  thc  liaiids  of  thc  owner 


or  of  anv  one    i-Isc,  liahlc  foi-  dcht.      Wv   i 


lOOK 
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iiav  i;o   lartlu'i',  a 
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hc   ordinance  ol'    KiiSl ,  to  d(» 


iiway  with  thc  French  coinnion  hiw,  dcchii'ccl  that  shipsshouid 
not  be  liahlc  to  attachnicnt.  This  ordinance  was  set  asidc  hy 
tho  introduction  of  Kn<,disli  Adniiralty  law,  and  tlu'  exemp- 
tion of  ship])ing  destroyed.  Bctwei'U  thc  i4th  and  27th  of  thc 
Kin^-,  niany  sliips  wei-o  attached,  and  it  was,  thcn,  thoufifht 
liropcr  to  interpose  a  certain  jii'otection,  but  that  was  aftcr- 
wards  taken  away  by  thc  27tli  and  niany  instances  of  attach- 
nicnt and  sale  of  vcsscls"  ha\'e  occiirrcd.  Thc  law  licin^ 
positive,  any  re.isoninf;'  upoii  thc  interest  oi*  trade  or  sliip[iin^' 
So  fai'  as   to  thc   law,  thcn,  as  to  tlie    facts  of 


is  unavailm"-. 


tl 


us  case 


thc  damaiic  is  too  remotc  to  be  cliarti'ed  to  th 


act 


of  scizui'c  :  thc  seizurc  toois'  place  on  thc  liltli  No\ember, 
sfcurity  was  nixcii  on  thc  20th,  and  thc  inipedinicnt  to  tim 
sailing  of  thc  vcsscl  renio\cd.  How  did  it  hap[)en  that  shc 
did  not  m)  to  sca  until  thc  '2'4vi\  '   ])aniai>'es,  thcn.  wliicli  were 


charii-cd  to  oiio  cause  wcre  occusioned  liv  anotlicr. 
lîowEX,  .T.,  concui'i'cd  in  thc  foi'e^oin*^'  opinion. 
Judgiiient  for  thc.  Dcfi-ndant.  (Sliiarfs  lù il,  p.  45.'i.) 
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This  wus  an  action  (iF  asHumpsit  foi'  tlif  l'ccovcry  of  £19 
fVdia  tlic  Dt'iVndant  as  cndorHer  of  jjroniissory  note  for  £25, 
cndorsi'd  \>y  tin-  Défendant  in  lilank. 

Plm  :  The  n-eiiera!  issue, and  usurv  in  tlie  trunsfer  of  tlie  note 
to  the  Plaintitf  Tlie  note  whh  otfered  to  the  l'Iaintiff  liy  the 
Défendant,  who  wiis  indel>te<l  to  the  Plaintitf'in  a  sniall  snni. 
The  hitter  refused  to  advance  an\'  inonevui)on  it,  Itnt  advist'd 
the  D<'fendant  to  ii[»ply  to  the  liaid<s  where,  if  the  noti'  wei'c 
^•ood,  it  wonld  be  disconnted.  The  Défendant  made  a  second 
otfer  of  the  note  to  tlie  Plaintif}',  statin^-  that  he  could  not  «^et 
it  disconnted,  and  i-e(|neste<l  cash  foi-  it,  as  a  fnvoi-  ;  lie  stated 
iilso,  that  he  wouldconsent,  on  account  of  tlu'  risk  to  l»e  incunrd 
liy  the  P.aintitf'  in  takinif  the  note,  the  creijit  of  the  iiiaker 
bei!i<^  doulitfid,  to  tuke  less  for  it  than  its  real  aniount.  The 
Plaintiti"  then  puid  £22  10s.  for  the  note,  when  it  was  en- 
dorsed,  and  delivered  over  to  hini. 

Hamkl,  for  tiii'  Plaintiti'  contendecl  that,  as  the  note  was  de- 
livered liy  the  Défendant, aftei'  the  actual  risk  was  fuU}'  esta- 
lili.shed,  hoth  as  respecteil  the  iiiakei-  aiid  endorser,  the  ti'ans- 
fer  could  not  he  considei'ed  othei'wise  than  a  hiuni  fidr  sale,  the 
sale  of  a  délit  due,  sucli  sales  l>ein^'  sanctioiied  botli  by  the 
French  and  by  the  KnoHsli  law  (l)and  therefore,  the  contract 
was  not  at  ail  nsurious. 

CiAlltDNEll,  for  the  Défendant  :  Ail  the  re((uisites  to  consti- 
tnto  iisury  are  fnlly  apparent  in  this  case,  l'here  is  a  lonn  of 
£22  10s.,  the  uioney  to  be  returnable  at  ail  eveiits,  and  the 
snni  of  £2  10s.  taken  as  a  discount  for  the  tinie  that  the  note 
had  to  l'un,  a  suni  eipial  to  about  50  per  cent  jiai-annuni,  con- 
traiy  to  the  provisions  of  the  ordinance,  17  (îeo.  Tll,  ch.  111. 
Thi'  advance  of  the  inonev  is  adniitted,  and  the  obligation  to 
repay  was  iinitosed  by  the  Défendants  endorsenient  The  na- 
tui'e  of  the  contruct  cannot  be  altereil  ly  calling  it  a  sale,  and 
where  a  loan  is  the  real  objcct  and  ir.tention  of  tlie  paities, 
no  colour  or  foriii  can  ^n\-e  it  a  leyal  etfect,  if  usui"iuus.(2)  'l'a- 
king  more  than  the  lej^al  interest  iipon  the  discounting  of 
notes,  has  lieen  unifornily  heh'  to  bo  usui'ions,  since  the  déci- 
sion of  tlie  case  nï  M(isf-((  vs.    lhiiili'ii;i.  CA)   It  was,  e\(  n,    for- 
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couviir  la  viikiii'  tntiile  de  !ii  Icttie  de  t  linii{.e.  Un  ^;ii(U.sstn;ei.t  ]  iu  tiil,  c'tst-h- 
diie,  lin  eiidossiiiK  iit  (lui  ne  tiunjtfcieiait  an  lit'ni'tieiaire  j  ar  (  ndcsstnitnt 
(ju'nne  ];aitie  .senliiiient  de  la  .'iiunnie  à  ])ayei',  «  u  (|ni  traiisféi tiait  la  lettre  à 
(îenx  l)('né)ieiaiics  ou  plus  M'iiairincnt,  ne  ii.nslitue  ]:as  ui'e  nt'gceiation  de  la 
lettre. 

(1)  l'otiiier,    l'dili,  n  "  r)74  ;  II).,  Caiilrnt  iil.dldirt-  \    "2    Mvans"  ,SVf///(/(.s,  and 
,lar<)li's  Lttir  Dii'/.,  verlio    ii.siiri/ 

(•2)  /.(iirt  VS.    Wiilltr,  '1  l'iniglas,  7''(i  ;   Ruf/fn/  •>•.■<.    Wnlitt.-li u,  4  I''n^t,  ','). 
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iiu'i'ly  lifld  t(i  lit'  u.siu-ioiis,  if  the  iiitcpcst  wcn-  dcductt'il  lie- 
t'ort'  tlu'  «'Xpinition  <it'  i\w  tiiiif  fur  wliich  tlif  iniiicipul  was 
forlionic.  (  I  )  Tliis  (leciHion  wuh  afterwartls  iiioditiiMl  in  favor 
of  liills,  on  wliicli  it  was  allowt'd  to  takc  iiitciTst  in  iidvaiicc, 
and,  ata  latcr  pi-riod,  tlic  CDin-ts  dccidtMl  tliat  a  suni  i^rcatcr  tlian 
the  li'^al  intori'st  nu^lit  lif  taken  as  a  rémunération  fur  tlie  addi- 
tiunal  expeiisr  incnrrcd  in  an  estaMislmient  fur  dis('uuntin;f,  ur 
fui-  tlio  risk  and  ti'uuhle  uf  renùttanee.  (2)  Hut  tins  remuneia- 
tiun  niust  be  reusonalile.  In  Hronkc  vs.  MuhUrfori,  (8)  tlu»  De- 
fendant,  in  <liscu\nitin^',    had   ehari^ed  7s.  (id.  pei-  cent,    luit  i 


lu 
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évidence  was  i>-i\en  uf  extra  exi)ense  ur  considcralile  truuli 
an<l  lui'd  /'jlh'iili(ir(iii(//i  was  of  opinion  tliat  the  tran.sactic 
was  usuriuus.  The  Phiintitl' lias  su})})used  tluit,  by  ncjt  denian- 
din^f  paynient  in  fidl,  lie  can  lecuver  on  the  note,  luit  thti 
usury  is  in  the  inception,  not  in  tlu-  exécution  of  the  conti'aet. 
Our  ordinance,  in  confoiniity  with  the  Euiflish  law,  iiiakesall 


secui'ities  tainteil  with  usury,  void.  In  Mn^ti-niKn)  vs.  Coicrie, 
lord  KllnilxiritiKili  .said,  "  Adeht  founded  on  usury  is  nu  deht 
at  ail."  Wheii  tliere  is  usury  hetween  eudorser  and  endorsee 
the  note  is  vitiate(l,  and  no  action  can  he  niaintainecl  on  it.  (4) 
As  respected  th  risk  tliei'e  was  noue  j^reater  in  tliis  case  than 
in  any  other,  the  risk  tliat  had  been  incurred  was  the  ordinai'v 
risk  of  insolvency,  incident  to  ail  k)ans  and  crédits  generally. 
If  the  Defeiulant  had  not  been  a  party  to  the  note,  but  had 
transferred  it  .s*o*.s'  rccim rx,  without  préjudice,   lie  iiiight  hâve 

1  le^al  intei'est,  for,  in  that 


been  iustitiable  in 


tak 
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thaï 


case,  there  would  hâve  lieen  iiioi'e  than  oi'dinary  risk.  The 
true  criterion  \\\  which  tins  case  sliould  be  decided,  is  to  be 
bamd  in  Evans  statutes,  (5)  where,  after  .statiuff  that  there 
are  niany  cases  in  which  it  is  taken  for  «^ranted,  that,  ileduc- 
tin<rniore  than  h'pd  interest,  for  the  discount  of  a  bill,forthfc 
tinie  it  bas  to  run,  is  usurious,  he  add.s,  "  î  conceive  that  thèse 
cases  are  oïdy  considered    a})])licablf   when   the   party   froni 


•hoiii  the  discount  is  taken,  is  to  beur  the  risk  of  the  .solveii 


fy 


uf  the  otliei'  parties,  and  not  wlieii  the  bill  is  puirhased  foj-  a 
sniallei'  suni  than  the  aiiiouiit,  dcductin^'  inteiiiieiliate intere.st, 
at  the  risk  of  the  i)ur('haser. 


V 
Si:\VKl,I„  Cil.  .).  :  There  does  not 


an 


])ear  tu  bc  any  intention 
of  usury  un  cither  side,  yi't,  the  l'iaintifi'  liaving  taken  £2. 
lOs.  foi-  the  [irico  of  his  forbcarance  aij;ainst  the  Défendant,  is 

(  1  )  (Vo.  .lac.,  'J.'). 

I2)    Mnsttriiiuii    \  s.    Cun-rii,    3,   Caiiii).,    48K  ;   /fniiimcU   vs,     Yfd.    I     Hos 
&  l'ull,  144. 


(.•{)  I  Ciunp.,  445. 

4)  rioyci-  &  Edifi 
'  'niiiiiii/^    I    Ivsp.  , 

."))  \'iil.  Il,  [I.  :iti!(,  in  note. 


(4)  i'Ioycr  k  Kiliranls,  ('o\v|i. ,  11.")  ;   l'/irr  ss.  Kliasaii.  \    Kast,   !I'J  ;    /hinir 
iV  Cniiiiiii/^  I  Ivsp.,  'J74  ;   Klli:*'  l.af  !■/  ihlilor  diu!  iniliitiv,  1 4S. 
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ii<»t  ('iititl('<l  to  sut'  liiiii  on  tliis  note,  for  wliicli  lie  lias  liis  ro- 
coursc  a^iiiiist  tlic  niiikt-r,  mikI  nttcr  t'ailiii^-  ttinc,  iiii^flit  still 
liavt'  recoursc  upoii  Mcck,  tlioii^li  iiotlty  an  actioiiof  assuiiii)- 
sit.  If  tln'  PlaintifF  is  ciititltMl  to  rccovcr  from  tli<'  Dt-fciidant, 
it  is  only  on  )ii-oof  of  dania^t'H  ai'isin^  froni  tlic  t'ailurt'  of  tho 
niakcr,  whit'li  dors  not  apin-ar.  (  )n  tliis  yrouiid,  Imt,  not  on 
tlie  gi'ound  of  UHUiy,  I  tliink  tliat  tliis  action  caiMiot  lu-  nuiin- 
taint'd. 

Kkuh,  .(.  :  I  ani  also  of  opinion  tliat  this  action  cannot 
l)c  maintaincd,  and  a^i'fc  w  itli  tlic  jud^nicnt  of  tlic  court,  but, 
not  on  tlic  principlc  ujmmi  whicli  it  lias  liccii  rcinlcrcd,  1  eon- 
sidcr  tliat  tlic  contract  lictwccn  thc  parties  was  an  usurious 
contract,  and  if  aiiy  l'oiisidcration  liad  1)ccn  ^ivcii  for  forlicar- 
ancc,  licyond  tlic  Ic^al  intcrcst,  it  was  nsurv  :  tlic  only  mode 
liy  wliicli  it  nii(,dit  liavc  liccn  aAoidcd,  would  liavc  liccn  liy  an 
cndorsciiicnt  "  witliout  rccoursc."  in  iiiy  opinion,  tliis  action 
.shouldlic  di.sniiH.scd,onaccount  of  its  usurious  oi'i^in.  {Sfuart's, 
Eep.,  \i.  4ô().) 

Tlie  ))i'oviiifiiil  liiw  iigii.iiiHt  usiiry  iu  (o  l)e  fouiid  in  tliu  ovdiiiaïu'c,  l'th  Oco. 
III,  ch.  ni,  §  "),  wiieit'hy  it  is  eniictetl  tliiit,  "  it  sliiill  not  lu-  liiwful,  ui)oti 
"  iiiiy  coiitnict,  to  tiiko,  diiectly  or  indirect ly,  for  loan  of  any  nionii's,  wnres, 
"  uiei'cliandizo,  or  otiier  ooinnioilitie»  wiiatHoover,  al)ove  the  value  of  six 
"  poiinds,  for  tlu'  foilieaianie  of  une  liuudifd  ])oiinds  for  a  year,  and  ao,  after 
"  tliat  ratf  foi'  a  greater  or  iess  siiiii  or  value,  or  for  a  longer  or  sliorter 
"  tiiiie  ;  and  tlie  waid  rate  of  interest  sliall  lie  allowed  and  l'eeovert^d,  in  ail 
"  cases  wlieie  it  is  llie  agreenient  of  tiie  ])aities  tiiat  iiiterest  sliall  lie  ])aid  ; 
"  and  ail  lionds,  coiitracts  and  assurâmes  wliatsoever,  wliereuiion,  or  wlieieliy 
"  a  greater  interest  sliall  lie  reserved  aiid  Iaken,  sliall  lie  utterly  void  ;  and 
"  every  jierson  wlio  sliall,  either  directly  or  iiidirectly,  tnke,  acce])t  and  re- 
"  ceive  a  liiglier  rate  of  inter(;st,  sliall  forfeit  and  lose,  for  every  sueli  ofl'ence, 
"  trt'lile  tlie  value  of  (lie  inoiiies,  wares,  inercliandize  and  otlier  tliings,  lent  or 
"  liargained  for  ;  to  la-  recovercd  hy  action  of  délit  in  any  oftlie  Courts  of 
"  ('oiiinioii  l'ieas  in  this  jirovinee  ;  a  nioiety  of  wliieli  forfeiturt!  sliall  lie  t<i  His 
"  Majesty,  and  tlie  olliei'  nioiety  to  liiin  or  tlieiii,  tliat  will  sue  for  tlie  saine." 
It  will  lie  seen  tliat  t lie  tenus  of  tliis  ordinance  are  tlie  saine  as  tlie  statuto, 
12  Anne,  St.  '2,  cli.  .wi,  aud  the  wliole  liody  of  the  décisions  of  the  Knglisli 
courts  ujion  this  latter  statute  serve  to  guide  us  in  the  construction  t<i  lie  gi- 
ven  to  tlie  aliove  ordinance. 

Cette  ordonnance,  17  (ieo.  III,  cli.  m,  n'est  plus  en  force. 

Les  .sec.  1,  '2.  il,  10  et  11  du  ch.  cx.wii  des  Statitt.t  y» ci.sf'.s  i/ti  C.  de  1886, 
l'acfe.  coiifirnant  l'inti'rpt,  sont  en  ces  termes  : 

"  I.  .'^auf  s'il  est  autreineiit  jirescrit  ])ar  le  pi'^'sent  acte  ou  par  tout  autre 
acte  du  narlenient  du  Canada,  toute  ])ersoiine  pourra  sti])uler,  donner  et 
exigci-  SU)'  tout  contrat  ou  convention  (|Uelcoli(jue,  le  taux  d'intérêt  ou  d'es- 
compte i[ui  sera  arrêté  il'uii  commun  d'accord.  S.  M.  ('.,  ch.  i.viii,  art.  .S. 
.38    Vict.,    ch.   .xviu,  art.  1. 

"2.  Létaux  de  l'intérêt  sera  i[v  six  pour  cent  par  année,  si  l'intérêt  est 
j)ayalile  soit  ])ar  la  (convention  des  jiarties,  soit  en  vertu  de  la  loi,  et  ({u'atl- 
Clin  taux  n'aura  été  fixé  jiar  les  parties  ou  ]jar  la  loi.  .S.  R.  C.,  ch  i.vni,  art. 
8  ;  'M\  V'ici.,  ch.  I.XXl,  art.   I. 

"  (1.  Les  deux  articles  qui  suivent  s'apjiliiiuont  aux  provinces  d'Ontario  et  de 
Québec. 

"  10.  .'<iuif  s'il  est  autrement  prescrit  jjar  le  présent  acte,  ou  par  tout  autre 
acte  ou  loi,  nulle  compagnie,  cor])oration  ou  association  de  personnes,  n'étant 
pas  une  IiaïKiue,  autorisée  par  la  loi,  avant  le  seize  août,  mil  huit  cent  <'in- 
■  niante  huit,  à  jirêter  ou  ii  emprunter  de  l'argent,  ne  jirendra,  directement  on  in- 
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.le  1880, 


«lirooteiiH'iil,  siii-  ('(iiitral  iioiir  |nvt  d'aigent,  ilc  iiiarchaïKliHeH  «m  itiitret*  «tFotH 
iHii'lcoii(|Ufs,  plus  lie  six  iiiiistics  pour  l'fiif  piastit'M  pur  aiiiK'e,  et  nu  iiiriue 
taux  pour  une  plus  grainlf  ou  nioiuilrt'  souumi'  ou  \«U'ur,  ou  pour  une  plus 
longue  ou  plus  court i'  iiùriodi-. 

"  'J.  N'éainnoiiis  toute  conipaguif  il  ussuiaiice  légiilcuicut  coiistitiu'-c  par  actu 
lie  la  législature  (le  la  ci  cli'Vaht  province  ilu  ( 'anaila,  ou  île  l'une  ou  l'autre 
lies  ci-devant  provinces  du  Haut  ou  du  Ua.s-Canada,  ou  |>ar  une  charte  de  Sa 
Majesté,  ou  par  un  acte  du  parlement  du  Royaiiine-Uni  ;  et  toute  coi'poratiou 
constituée  jiour  des  tins  religieuses,  eliaiitaliles  nu  d'iducation,  dans  les  pro- 
vinces d'Ontario  ou  de  l^uéliec,  autorisées  pur  la  loi  à  prêter  on  à  t'ni|)runter 
de  l'argent,  pourront  stipuler,  exiger  et  accorder,  dans  tout  contrat  on  conven- 
tion i|Uelconi|ue,  tout  taux  d'intérêt  ou  d'escompte  ipii  sera  eonveiiu  et  arrêté, 
n'excédant  pas  huit  pour  cent  par  année.  S.  R.  ('.,  eh.  I.VIII,  art.  <i  et  !•  par- 
tie; S.  H.  H.-t'.,  ch.  XI. m,  art.  4  partie;  '2',i  V'iet.  (Caii.),  cli.  .x.xxiv,  art.  1  ; 
.'{()  Vict.,  ch.  i.xx,  art.    I. 

"11.  Tous  hillets,  ohligatioM.s,  lettres  de  chaiigeH,  contrats  et  asBiiranees  ipiel- 
coniiues  faits  ou  consentis  en  viidation  des  ilis])ositions  de  l'article  ipii  précède 
sur  les(|uels  ou  i)ar  les(iuels  un  plus  fort  intérêt  ipie  celui  permis  parle  pré- 
sent acte  ou  tout  autre  acte  de  la  loi  est  pris  et  retenu  seront  nuls,  et  cliai(ue 
i:urpoiation,  compagnie  et  association  il(!  personnes,  n'étant  pas  une  liamiue 
autorisée  a  prêter  et  ii  emprunter  de  l'argent  comme  susdit, ((ui  directement  ou 
indirectement,  prendra,  acceptera  et  recevr'a  un  taux  d'intérêt  plus  éle- 
vé, enciMina  une  iunende  du  trijilede  la  valeur  des  deiders,  marchandises 
ou  autres  etl'ets  prêtés  et  stipulés,  Cette  amende  ])ourra  être  recouvrée  iiu 
moyen  d'uru;  action  intentée  devant  to\ite  cinii'  de  juridiction  comiiétente  ;  et 
la  nroitié  de  cette  amende  appartiendiaà  Sa  .Majesté'  pour  les  hesoins  imldics 
du  Canada,  et  l'autic  moitié  à  la  persoiirre  ipri  en  fera  la  pour'suite.  ,S.  K.  (!., 
ch.  i.viri,  art.  !(  partie  ;  S.  |{.  H.-C,  ch.  xr.iii.  ait.  4  partie. 

Les  sec.  80  et  81  du  ch.  XXXI  des  S.  du  ( '.  de  18<M),  .-),S  Vict.,  /'rcVc  ili.i 
liiitKjiies,  sont  en  ces  ti'rrues  ; 

80.  "  Ija  hairipie  ne  sera  passible  d'aucune  pénalité,  ni  amende  piuir'  raison 
d'usure  ;  et  elle  pouria  sti|)uler,  prendre,  ii'-server-  ou  exiger  tout  taux  d'iirté- 
lêt  ou  d'escoin])te  n'excédairt  pas  se]it  poui'  ix'iit  par  aimée,  et  pourra  recevoir 
et  prendre  tout  tel  taux  d'avance,  mais  elle  ne  ])ourr'a  pas  reoouvr-er'  de  taux 
d'iiité'rêt  plus  élevé  ;  et  hi  liaïupie  jiouria  payer  tout  taux  d'intérêt  (juelconcpie 
sur'  les  deniers  (lui  y  ser'ont  déposés. 

81.  "  Aucun  r)illet  i\  oi'di'e  ou  au  ])orteur,  lettre  de  change  ou  autre  eH'et 
r.égocialile,  escompté  par  la  harnpie,  ou  endossé  ou  autrement  tr'iinsfér'é  .'i  la 
lian(|ue,  ne  sera  tenu  pour  nul,  usuiaiie  ou  entaché  d'irsure,  (piaiit  <'i  cette 
l)aniiue,  ou  au  souscrijjteur,  tiieur,  accepteur-,  endosseur'  ou  ln'iiéticiaire  ]yiv 
endossement,  ou  autre  jjartie  à  cet  etl'et,  ou  au  porteur  Iidiki/iiIi-  i\v  cet  effet, 
et  nulle  partie  à  cet  eH'et  ne  sera  sujette  à  aucune  jii'nalité  on  amende,  à  r'aisoii 
d'aucun  taux  d'inti-rêt  pris,  stipulé  ou  r-e^u  par-  la  liarniue,  sur  ou  à  l'égar'd  de 
ce  hillet,  lettre  de  change  ou  autre  eH'et  négiuiatile  ou  ])ayé  ou  consenti  par 
toute  partie  au  dit  etl'et  à  une  autre,  en  compensation  ou  en  considération  du 
taux  d'intéi'êt  exigé  ou  devant  être  exigé'  par  cette  lianiple  ;  mais  nulle  partie 
à  cet  etfet,  autre  ipie  la  liaiii|ue,  ne  pouri'.i  recouviei-,  ni  ne  sera  tenue  de  payer' 
plus  i|ue  le  taux  d'intérêt  légal  dans  lu  pi'ovince  où  la  poursuite  sera  intentée, 
et  la  lpani|ue  ne  poiiiia,  non  |)lus,  lecoiiviei'  un  taux  d'intérêt  excédant  sept 
pour'  cent  par  année  ;  et  nul  |)orteui'  ou  partie  à  un  billet,  lettre  de  change  ou 
autre  etl'et  négociable,  agissant  de  boirnc  foi  ne  sera  en  aucun  cas  privé  d'au- 
cun l'eeouvs  contre  toirte  partie  an  dit  effet,  rri  ]Ki.ssible  d'ancnue  pénalité  ni 
amende,  pour  raison  d'usure  ou  de  contravention  aux  lois  d'aucune  pr'ovince 
concer'iiant  l'intérêt,  commise  à  l'égard  de  ce  billet,  lettre  de  change  on  etl'et 
négociable  sans  la  complicité  ou  le  consentciuent  du  portcirr'  oir  de  la  (lartieile 
bonne  foi. 

Par  le  S  '.i  de  la  sec.  .'iO  du  ch.  XXXIII  des  S.  du  C.  de  I8!»(),  't'A  Vict.,  il  est  dé- 
crété (jue  : 

"  Nulle  lettre  de  change,  liien  ijue  donnée  pour-  une  cause  usuraire  ou  à  la 
suite  d'un  contrat  usuraire,  n'est  nulle  entre  les  mains  d'irn  détenteur-,  à 
moins  que  ce  détenteur- n'eût,  lorsqu'elle  lui  a  été  tianférée,  connaissance  réelle 
(|u'elle  avait  été  donnée  il  l'origine  pour  une  cause  usuraire  ou  à  la  suite  d'un 
contrat  usuraire." 
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358  KAI'J'OHTS    .UDICIAIHKS    REVISAIS 

CONTRAINTE  PAR  CORPS.-HARRIED  WOMAN. 

CoiJKT  <»K  Ai'PKALS,  QiU'lxr,  'iôth  July,  1H;U. 

On  apjR'jil  frum  Montréal. 

William  Scoit  '.-t  iix.,  Appcllunts,  hikI.John  I'iunti;,  Rcsjxin- 
(k'iit. 

lliid  :  'Y\nvi  \i  roiUmintc  pur  cor))»,  ii)fA'm»i  ii  luarriod  wnniiin,  ujhhi  a 
jiidjïinont  for  jiriiu'ipal,  iiilorcst  ami  l'osts,  cuniiot  bi'  ohtaiiuMl.  (1) 

In  tlic  indiitlî  oï  .)uiR',  1H22,  tlic  Rfsj)()ii(lont  recovcriMl  a 
jndf^intMit,  a^ain  .t  tÎM' A])|u'llant.s,  jointly  aiu]  scvcrally,  with 
tlirt'i'  otluT  jM')'H<ins.  toi'  ilaniafffs,  in  an  action  For  an  assadlt 
and  batti'ry.  Thi.'  'uKlpncnt  was  rcvci-sed  in  ap|)«>al,  so  far  as 
n'spcctcd  WilliaMi  î-^/t^tt,  oiu' of  tlic  Appidlants.  On  tlic  Hrst 
day  of  May,  liS24,  a  .vnt  of  /ifci  fucUis  was  isHUi'd,  a^ainst  tlio 

ff(MMls  an<l  cliatti  U  of  ijitliarinc  FoJ'^UHon,  <)iu'  oF  tlu'  appel- 
ants, to  wliicii  '!;;■  shcriti"  inade  lii.s  return,  on  tlie  I4tli  «lay 
oF  July  Followin^,  tliat  lu'  could  not  exi'cntf  tlu-  sanii-,  as  tlio 
door  oF  Ûw.  Aj)p('llants'  domicile  was  Fastened,  and  lie  coiild  not 
ol»tain  adiiiittance,aFter  a  deinand  made  upoii  a  f^row!!  person 
in  tlie  said  domicile.  On  tlie  15tli  day  oF. lune,  l(S2i>,  a  service, 
by  one  of  tlie  liailiffs  oF  tlie  (îourt  oF  Kin^'s  Heiicli,  at  Mon- 
tréal, oF  tlv  jutl<^ment  aliove  nientioned,and  a  deinand  oF  pay- 
nient  oF  tlie  saine  was  niade,  on  Catliarine  F^ortifuson,  and,  at 
tlie  same  time,  slie  was  notitied  tliat,  to  tlie  paynu'iit  oF  tlie 
.said  ju«l^iiient,  and  costs,  slie  wonM  1k'  constrained  l>y  ail 
lawful  ways,  even  l>y  iinpi'isoi  nient  oF  lier  liody,  (/y>/r.s  ^/(/(/^/v' 
mo'(H.  On  tlie  lôtli  Fehruary,  IMIJO,  a  rule  was  ^n-anted,  liy  tlie 
court  Ik'Iow,  at  tlie  instance  oF  tlu'  Respondeiit,  oi'derin^  tliat 
a  rafiitis  ad  niifisfticieiHfn m,  or  contranitc  p<ir  corps,  sliould 
i.ssue,  at  tlie  expiration  of  Hfteen  days,  to  take  and  detain  tlie 
Itody  of  tlie  said  Catliarine  Fi'r^uson,  in  satisfaction  of  tlie 
said  jiid^ment.  On  tlii^  Ii)tli  of  Feliruary.  tlie  court  pronoun- 
ced  its  jlKl^^liient,  upoil  tlie  .iliove  iule,  wlierein,  after  statili»; 
tlie  demaiid  aliove  mentioned,  and  tlie  returii  of  tlie  Itailili", 
tliat  lie  lia<l  ileclarecl  to  lier  tliat  slie  wonld  l>e  construiiu'il  Iiy 
lier  Iiody,  rv*/W/v'//i^'  yxf?' co/'/w,  etc.,  it  was  adjud^ed,  "  tliat 
tlie  said  Catliarine  Fer^u.son  slioiild,  witliin  tifteeii  days  fidiii 
tlie  service  of  tlie  jiresent  jud^niient,  lie  attaclied,  iiv  lier  liody, 
to  pay  to  tlie  IMaintiti"  tlie  said  suni,  etc."  Froiii  tliis  ju<l^inent, 
the  ])re.sent  a))peal  was  instituted. 

Skwki.L,  Cm.  .!.  :  Hy  the  ancien  laws  of  France,  t'ie  i-nn- 
tr<tu)fr  /Kir  i-orps  was  alloweil  in  every  case  of  del»t,  and  tliis 
continued  to  lie  tlie  rule  until  tlie  year  1204,  wlieii  it  was 
al)ro^rated     liy     tlie  oïdinance  of  St.  Louis,  except  as  to  délits 

(I)  V.  lut.  '2'2'-2,  '2\l':i  t't  '2'2'ii  ('.  (".,  V.  iiussi '.'(«;•./«/(  vs.  .]fr('„,/lii/.  iiiiU-, 


I>K    LA    PUOVINTE    DE   QUhJlEC. 


3.)î) 


(lue  t<)  thc  Crown.  The  Onlowanee  (h'  Monllvs  rostorofl 
tho  ancic  ut  liuv,  liut  excmptt'd  woiiirn  and  men  of  sevonty 
ycars  of  âge  t'roni  its  opi-ration.  (1)  Tlie  C(m1o  Civil,  in  lOOT, 
in  its  turn,  abolislicd  tlic  «(ont'ral  provisions  of  thc  Hr<tov- 
iioncp  de  Moulina,  Imt  continuc(|  tlu-  exemption,  in  Itehalf 
of  vvonien  ami  Ht'jitinujéïKiii'cx,  (2)  and  confine«l  the  con- 
trainte par  corps  to  tiie  several  cases  which  it  specially 
eniunerates,  among  which  are  judjjfments  I-'or  costs,  rcstifn- 
tion»  (Icx  frnitK,  and  (hniniHKjes  et  hitérètn  exceeding  two 
hundred  livres.  The  rédaction  of  the  Code  Civil  adapted  the 
provisiitns  of  that  statute  to  the  state  of  (/anada,  and  provided 
that  the  infliction  of  the  contrai ide  par  corps  shouhl  be  left 
to  the  di.scretion  of  the  judges,  and  such  was  the  law  at  the 
time  of  the  conqnest.  'liie  statute,  14th  (Jeo.  ITI,  ch.  LXXXIII, 
followerl  that  event,  and  the  tirst  and  second  of  the  ordi- 
nances,  which  were  enacte<l  by  the  lef^islative  couneil  of 
Québec,  established  the  courts  by  which  justice  was,  in  future, 
to  be  admiiiistered,  and  the  coui'se  of  j^roceeding  which  tliey 
were  to  ol»serve.  In  tliese,  the  several  instjinces  where  the 
contrainte  par  corps  should,  after  judj^ment,  lie  permitted, 
were  for  the  seciu'ity  of  the  subject,  particularly  declare<l, 
and  the  «langerons  power  of  impi-isomnent  at  disci'etion, 
which  the  rédaction  f)f  the  Code  had  reserved  to  the  courts  of 
the  province,  un<ler  the  goveriunent  of  France,  was  thus 
abrogated.  But,  independent  of  what  lias  been  said,  we  are  t)f 
opinion  that  women,  other  than  marcha ndcs  pidtliques,  even 
in  France,  were  not  subject  to  the  c<ratrainte  par  corps,  après 
les  ijiKdrc  mois,  for  costs.  Qnacunujae  via  data,  tlie  judg- 
ment  of  the  court  below  must  be  revei*ne<l.  (3)  (Stuart's  Hep., 
p.  4(i7.) 

(I)  l\  Ki'Vie  (le  lu  IMimclie,  7V.  du  <lom.,  '1W>,  298. 

(•2)  Tit.  XX.VIV,  art.  S  ;     Serp.,  (J.V)  il  si,/. 

(.'{)  WdiiniMiTON  rs.  'I'avi.ok  :  TIm;  iillowance  of  the  vontraiiiU-  par  rnrps 
a/iri's /t'M  qiintvf  mois,  is  lU'Hcretioiuiry  witli  tlie  eoiirt.  TliiH  iictioii  wus  ilis- 
iiiisHeil  ami  tlie  Defeiitliiiit,  ii|)(iii  the  itiithority  of  the 'Jil  article  of  tlie  .'Uth 
title  of  the  ('i)ili  l'iri/,  iiioved  fov  a  fuii/riiiiilt'  /i(ir  lor/ix  ajçaiiist  the  l'iaiiititl', 
foi-  tlu!  aiiioiiiit  of  his  taxed  eosts  "ajii'ès  les  (|iiutn'  mois.  "  Pku  Cikiam  :  The 
i')»r(y(/«/f />«/•  coc/*.-!  \va«  origiiially  eHtalilislieil  liy  the  48tli  article  of  the  or- 
iliiiaiiee  il<  Mmi/lii'i,  in  ail  pecuiiiary  caHes.  I  Xi'ruii.  47*1  ;  hut  was  aholished  hy 
ihe  (\ulf  i'ii-il,  nrl.  I,  "2,  3,  '//.  .\X.\IV,  except  in  ca.sen  of  judfçnient  for  conts 
exceeiling  2(MI  livi-es,  ami  of  jmlfjnients  aguin.it  tiitois,  for  principal  or  costs. 
The  latter  exception  is  not  the  |)resen1  case,  the  former  is.  Hnt  the  provincial 
/•'■ilarfinii  of  the  ('ode  Civil  proviiles  that  the  allowance  of  the  rinitrninli'  /inr 
rtir/iM  shall,  in  such  cases,  he  in  the  direction  of  the  court,  I  Kili/'<  <l  Onlon,, 
22.'j,  and  a  case  must,  therefore,  lie  sliewn  to  the  court,  whenever  this 
extraordinary  reniedy  is  asked.  Xo  such  ease  is  hère  exhihitetl,  and  the 
!Maiiitirt"s  deinand  was  fairl\  and  properly  Iliade,  Ser/ol/nii,  <(">();//(.,  tlô.'J  ;  I 
Sn'lr,  .•)4(»;  />'("//.;■,  tîTfi  ;  :i  Frrn  ih  In  'l'fniirhi,  2!Mi,  2!»7.  This  renders  it 
iiunecessary  for  us  to  empiire  iiito  the  cH'ect  of  the  ordinance,  2."ith  (ieo.  III, 
ch.  II.  iipon  tlie  {Uth  tille  of  the  C'oile  Civil,  and  we  give  n<i  o])iiiion  «m  this 
point.  Tlie  Défendant  takes  nothing  liy  this  motion.  Vitli-  H.  H.  (.}.,  I.kIiIi/ 
V».  Mrl'hnrlaiu ,  n"  VM't,  in  the  year  lS'2t)  ;  also  Dumifoi  vs,  S/ii/h  r,  iu  the 
yeftr  1834,  n"  WMJ  ;    H,  R  Q.,  1829,  n°  1 157,  Be<kir<l  v».  Hanly. 
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PROCEDURE.-ACnON  TO  ACCOUNT. 

C'olItT   OK    Al'I'KAI.S.  (^Uf)M'(',  |î>tll   NovcllllitT,   IH'.U. 
Oïl  appcfll  tVolll  Mnlitl'Ciil. 

William  S.miiii  I'i.kxdkhleatii  et  u.\.,  Apprllants  :  aiid  Wil- 
liam M<;(}iLLiVHAV  and  utliei-s,  Ri-spondriitH. 

//./(/  ;  'i'iiat  :m  intorlociitury  jndjrmciiJ.adoiifiii;.',  witliniit  (>|tpiisiti(in, 
tilt?  acctdiiit  <if  a  siiccossion  prcpanMJ  by  ils  ordcr,  |)ass('s  in  rnn  juilira- 
tniii,  aiitl  il  ÎK  Ilot  (■(impi^tciit  tu  tlic  rcpresciitativcH  nCa  luimir,  wliu  wiiH 
h^Hally  a  i)arty  to  Mk!  Hiiit,  tu  revive  tiic  prui'eedin^s,  aiul  cuiitest  any 
]>artii'iilar  item  iii  tlie  acconiit.  ïlie  cuiirt,  iiowever,  may  re<'tify  any 
error  of  caleulatiuii.  (1) 

Simon  MeTuvish,  who  ha<l  cntablisluMl  an  i-xtensivc  trad- 
ing' and  oomniercial  liousc,  at  Montî-cal,  knctwn  l>y  tlic  naine 
of  tlii'  N(<i'tli  West  Company,  ma<l('  lii.H  will,  liy  wliicli  lie 
l)e(|n(*a  -i.  J  lepu'iv  s  to  his  rclativcH  and  friends,  in  anumnt 
t'xcccdin^'  £1()(),()00,  and  lie  dicd  in  thc  ycai-  l(S04.  Amoni^st 
tlicsc,  lu'  ^jivt'  C2(),()()()  to  liis  son,  William,  wliicli  snm  is  tlie 
Hnltjcct  mattcr  to  wliioli  thi.s  i'n<|niry  relates.  He  appointed 
his  nepliew  and  pai'tncr,  Wm  Mc(îil1ivray,  with  Isaac  Todd 
and  James  Reid,  tofretlier  with  other  ^'entlemen  who  did  not 
aot,  as  exeentors  of  his  last  will  and  testament.  He  deelai'ed 
it  to  he  his  "will  and  désire,  that  none  of  the  fore^oin^ 
'■  le^acies,  exeeedint^  one  humlreil  ^uineas,  should  he  ])ai(i  ont 
"  of  his  estate,  nntil  seven  years,  at  least,  aftt-i'  his  decea.se, 
"  nnless  sxitHcient  monies  for  that  pm-pose  shonld  hav(^  lieeii 
"  realized  therefiom,  withont  loss  or  inconvenienee  to  the 
"  e.oneern.  oi-  eoncei'iis  in  which  he  was  then  a  partner."  Mat- 
tei's  remained  in  this  state,  till  Octoher,  IMll,  when  the  seven 
yi'ars  had  elapsed,  at  which  time,  the  Plaintitt",  (îeoi-^e  Selhy, 
a  lei^atee  for  t^OO,  l>rou';;ht  his  action,  a<^ainst  the  exeentors, 
to  eiifoi'ce  the  payment  of  his  le^acy.  In  this  action,  the 
I)efen(hints  fyled  a  plea,  in  which  they  admitted  that  they 
had  assumed  the  execntion  of  the  testator's  will,  and  that 
estâtes,  monies  and  ci'e<lits  had  come  into  theii'  hands,  to  the 
amount  of  €05,420  Is.  lOd.,  ont  of  which  they  had  paid 
,£:U,()()0  Ns.  7d.,  leavmjr  a  halance  of  £(i{),7ôî).  18s.  îîd.,  for 
which  tlu'y  were  accountahle.  Accoinits  of  crédits  and  dehits 
were  then  fyled,  hnt  they  alle^ed  that  the  PlaintiH'  mu.st 
snhmit  to  a  diminutio!i  of  his  leifacv,  foi-  want  of  .sntHcifiit 
.'issets  to  pay  ail  the  le^racies.  The  court  helow,  in  this  sta^e 
of  the  cansci,  pronounced  an  order  callin^  upon  persons  inter- 
e.sttid  in  the  estate  and  succession  to  conie  forward  with  their 

(1)  V.  urt.  530  C.  r.  V. 
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chiiins,  and  tlu'  lofriitrrs  and  otlu-rs  coiict'i'iicd  in  tlu'  Manie,  in 
(ilH'dii'iK'iî  to  tliis  ordtT,  t'yh'il  tiicir  intci-vcntions,  and  tlius 
liecaini'  parties  in  tlie  cause;  William  McTavish,  tlu-n  a  niinor, 
was  irpresented  liy  Henry  McKen/.ie,  in  liis  eliaracter  of 
tntoi"  duly  appointA'd.  The  ('(mit,  on  the  l<Stli  .lune,  1.S14, 
pronounced  an  interloeutoi',  wlierelty  tliey  appointed  a  "(•(Hii- 
"  missdiiT  or  t'.raniiuer,  to  eni|uire  and  report  ui)'>n  the  state 
"  oF  the  erteots,  and  estate  ut"  what  nature  soever  of  the  said 
"  deceasod,  which  were  at  ttie  tinie  ot"  his  deeease  and  sinoe." 
And,  in  onler  to  enahle  hiin  to  lay  Iiefore  tlie  court  such 
information  as  would  put  it  in  their  ])ower  to  cany  into 
ertect,  as  far  as  possiMe,  the  intejition  of  the  testator,  ami  to 
<lo  justice  to  ail  ])arties,  very  full  instructions  were  end)odied 
in  the  interlocutory  judifiiient.  'i'he  exaniiiu-r  thus  naincd, 
fyled  his  report,  on  the  llth  Octoher,  l(Slô,in  which  lie  states, 
that,  after  examination  of  the  acrounts  of  McTavish,  MciJil- 
livray  &  Co.,  and  hy  "((ccens  to  their  hool'S  diuf  /xipcrx,"  the 
halance  due  hy  the  liou.se  to  the  testator's  estate,  was,  on  the 
Hrst  of  that  montli,  ,£5.S,4!>3  .Ss.  lOAd.,  in  v  liich  sinu  is  com- 
pi'ised  intei'est  froin  <)tli  .luly,  LSll,  the  date  of  the  accoinit 
current,  to  the  Ist  Octohei',  iMlô,  ujioii  the  sum  of  ,€(j(),7r)0 
l.Ss.  .'M.  Thus,  this  latter  sum  was  re])orh'd  to  lie  iimni ihiIIi/ 
in  the  hands  of  the  executoi's,  at  that  jiericxl,  thou^li  it  was 
iiot  in  their  nctaul  possession.  On  the  2()th  Octoher,  IMlô,  tlie 
court  lielow  pronounced  a  jud^meiit  adojitinj;  the  examiner's 
report,  and  declariiijr,  as  the  rea.son  for  such  ailoption,  "that 
"  no  olijections  to  the  said  repoi't  liad  heen  niade,  or  taken, 
"  hy  any  of  the  parties  to  tlu-  suit."  In  the  saine  judifmeiit, 
tliey  prescrilte  the  course  to  lie  followed,  in  order  to  carry  the 
testator's  intention  into  ettect,  as  far  as  was  practicahle. 

In  the  year  1(^1. S,  William  McTavish,  the  i-esi<luary  le^atee, 
died,  and  his  niother,  one  <if  the  Appellants,  inherited  his 
j)t  rsonal  estate.  Tlu;  Ap])ellants,  liaving  lieconie  invested  witli 
the  ri^hts  of  the  residuary  le<i^atee,  with  a  view  of  contestini; 
the  accounts  of  the  executors"  adiiiinisti-ation,  i-evived  his 
intervention,  hy  pernii.ssion  <if  the  coui't,  on  the  I  Ith  Octoher, 
1<S22,  and,  hy  a  siijiplenientai'y  demand  (iniiircllcs  l'onclu- 
■^i<iiiii),  amon^  otlier  thin^s,  allej^ed,  "that  tliey  liad  a  l'i^ht  to 
take  such  conclusions  as  the  said  McTavish  mi^ht  hâve  doue, 
and  to  conte.st  the  account  rendered  hy  the  executors,  in 
Octoher,  lîSll,  as  well  as  a  suiiplementary  account  which 
tliey  had  fyled  on  the  IMth  Octoher,  I.S2(),  of  their  adniini.stra- 
tion,  durin^  the  period  which  had  elapsed,  since  Octoher, 
IM15.  That,  since  the  testatorVi  death,  the  house  of  McTavish, 
Kroliisher  i^  Company,  ailowed  to  the  execiitors,  which  tliey 
had  received,  interest  on  the  nioney  lu'lon^inf;  t<i  the  tt'sUitor, 
in  their  Imuds,  and,  on  halancin^  the  account  current,  every 
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year,  on  tlii-  .'iOtli  \i>vi'i!ilior,  (It'Mtt'fl  tlu'iiisi'lvcH  with  tlie 
intt'Vfst  accnu'il  duiiii^'  tlic  ])i-t'C'r(Iiii<;  yt'ur,  wliich  was,  t-acli 
ycar,  added  t(t  tlu-  capital  tln'ii  in  tlicii*  lianils,  and  intcrcsts 
on  thf  wliok'  allowcd  t'oi-  tlic  t'ollowin^.  Tliat,  tVoin  .luly, 
IMI 1,  to  Octol»'!',  IMI"),  tlu'  cxt'cutors  liad  ivccivccl,  as  intcrcst, 
XI7,+.'U  -ts.  4d.,  and  tliat  tlit-v  had  accountiM]  only  f<tr  i!îl,r)4() 
17s.  4Ad.  That,  IVoin  OctolnM-,  ISIÔ,  to  ()ctt)hci",  1820,  tlicy 
had  it<'imv(m1  u|)wards  ot'  tliOOO  For  interest,  which  also  tlicy 
liad  not  accountcd  t'or  in  tht'ir  sii]»plt'ni<'ntaiy  account.  S<» 
tliat  in  i»'s|)c(.'t  of  inti'ivst  alonc,  tlu'  t-xtrutors  oui,dit  to  liavc 
ac'coiiiiti'il  toj-  t!l(i,447  lis.  in  addition  to  thc  suins  t'oi-  wliicli 
tlii-y  liad  acc'ountfi].  Fn  conclusion,  thc  Appcllants  dcniamlcd 
thc  suni  of  CIO.OOO,  with  intcicst,  tVoni  Ist  Octolicr,  1N2(),  to 
Itc  pa'd  to  thcni  as  rcsiduaiy  Ic^'atccs  aFtcr  paynicnt  of  ail  thc 
othci-  K'^jacics."  Thc  Rcspondcnts,  in  answcr  to  this  dcniand, 
plcadcil  that  thc  procci-din^s  of  thc  co\n"t,  as  aliovc  «h'tailcil, 
constitutcd  a  rt's jiiil'iidt^i ,  and  a  har  to  thcsc  iionrflli's  ani- 
cli(si<niK  ;  2.  Thc  ^encrai  issue.  Thc  Appcllants,  in  answcr  to 
thc  i:i\-i'i)tin  ri'i  Jiidiciifd'  rcplicd  that  thc  juil^nicnt  oF  thc 
2()th  Octolicr,  iSlô,  was  l'cndcrcd  l'j'  pa ri*' :  that  William 
McTavish  was  injurcd  therchy,  lésé,  and,  consc»(Ucntly,  it  was 
null  ami  void  :  and  that,  as  soon  as  hc  hccanic  of  a^fc,  lie  was 
cntitlcd  to  havc  thc  jud^rnicnt  set  asidc.  Thc  court  Itclow 
rcndcrcd  it.-»  judf.juicnt,  whcrcin  thc  ilcniand  for  conipound 
intcrcst  was  disniisscd. 

Kkhm,  .1.  :  \Vc  arc  callcd  upon  to  rcvicw  and  correct  a 
jud^nicnt  rcuflcrcd  in  thc  Coui't  of  Kin^'s  Bcnch,  at  Mont- 
rcal,  in  this  cause,  which  invol\-cs  intercstsoF^reat  nia^niitudc 
t.»  thc  parties  conci-rnctl. 

In  thc  opitiion  of  this  court,  thc  wholc  nicrits  of  thc  case 
dépend  upon  thc  ctt'cct  of  thc  jud^nu'ut  oF  thc  2()th  Octoher, 
IHI'),  and  thc  (picstion  is  whcthci',  as  respects  thc  succession 
oF  William  McTavish  who  came  oF  am-  in  I<S17,  and  ilied  thc 
suhsecpicnt  ycar,  thc  claim  of  compoinid  intcrcst,  on  those 
monics  set  u{t  hy  thc  A]ipcllants  in  their  rcjtri.sf'  tl'tnsiion'r, 
lias  not,  hy  that  juil;^mcnt,  jiassed  ni  roii  jinllcafa m  '.  Thc 
authoi'itics  cited  hy  thc  Rcspondcnts  counscl  slicw,  that, 
thoui,di  a  minor  at  thc  time  thc  Jud<fment  was  rendercd,  heiiiff 
rcprcscnti'd  hy  his  tutor,  he  is  as  much  hound  hy  it,  as  if  lie 
had  lii'cn  oF  Full  a^e,  and  thc  only  course  hy  which  hc  can  lie 
rtdieved,  iF  injui-etl,  is  hy  a  jirocccdin^  For  restitution  m 
iiifr friitii,  on  tlic  nqiifyc  cirih'  (a  procecdin;;  which  does  not 
ohtain  in  (\inada),  (  1  )  oi"  hy  ap|ical.  (2)  Hut,  it  lias  hecn  con- 
tendcd  that  thc    jud^ment  oF   20tli    Octoher,  '815,  is  only  an 
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'niti'rliiratiii'ii  dt-cn'i',  aiid  tlmt  tlic  ApjK'IliiiitN  liuil  ii  iii;lit  tu 
upfii  »i|»  iill  <liscus.si(ni  wliicli  iiii<^lit  linvr  lit'cn  (•(Hiipt-tcnt  to 
tli«'ni  prt'vious  to  rciiilcriii^  oF  tlint  ju(l»;iii»'iit,  ho  as  to  luivc 
thc  allt'p'il  crror  cori'ccttMl  or  aiitiulU'il.  Now,  if  ail  sfiiti-ncos 
wliicli  iiiay  1k'  vcnilff»  i|  Itctwccii  tlic  ('oimiiciici'tiit'tit  ami 
conclusion  of  a  suit,  aiv  to  lu-  considcrfil  as  not  dcHnitive, 
tlu»  Appt'llants'  couiiHi'l  would  lie  «piit»'  ri^lit  in  tlic  position 
tlicy  havc  niaintaincil.  But  tlu-rt'  an-,  acconlin;;  to  Vurt, 
intcrlocutoiy  dccTccs  wliicli  liavc  ail  tlic  ctirct  of  dcHnitiv»' 
jud^fuuMits,  an<l  can  only,  if  wion^r,  1»e  l'cincdicd  liy  appcal. 
"  Dividit'M"  st-nti-ntia,"  lie  says,  "  in  intcrlocutoriani  et  dctini- 
tivani.  I  ntcriocutoria  est  ]»ronuni*iatio  aliipia  d<'  ,  lano,  supt-r 
im-identi  ali(juo  in  princi|)io,  vcl  nu'dio  litis  facta,  causani 
principalcni  non  pli-nc  di'tt'iininans,"  and,  tlit-n,  lu-  ^nx-s  on  to 
say,  "  Non  desunt,  tanicn,  intcrlocntoria-  scntcntia',  (pia'  vini 
dt'tinitiviL'  liaient,  dum  irrcpaialiilc  danniuni  infert  ♦'ai"uni 
t'xt'cutio,  vt'l  (k'tinitiva.  ex  juris  nécessitât»',  ad  eas  se(|ui 
dehet."  He  pfoeeeds  to  illustrate  tlie  proposition  liy  exani])les, 
and,  anion^st  otliers,  \ve  tind  tlie  followiiiff  :  "  Aut  judex 
déférât  actori  vel  ivo  jusiuranduni,  tan(|nani  in  causa  dul>ià. 
ut  socunduMi  euni,  (|ui  jura\  it  judicetui-.'"  Tlie  learm-d  jurist, 
then,  conclu<les  tlie  sonniKii rc,  '  C^)uales  interlocutoi-ias  viiu 
ditinitiva'  lial)ent«'s,  etiani  post  proininciationeni,  coii-i^ri  \(.| 
l'etractari  non  posse,  vérins  est.  maxime,  si  al»  iis  api»ellatum 
fnerit."  (1) 

Tliotii^h  it  is  a  positive  injunciion  in  tlie  ('ode  Civil  "  (pi'il 
ne  sera  ci-après  procédé  à  la  revision  d'aucun  Ju^'ement  rendu 
sur  la  clôture  <le  comjite."  yet,  if  tlie  omission  in  tlie  accounts, 
liv  not  adfliiiir  coniliouml  interests,  were  reallv  an  arithmetical 
mistake,  a  iiiere  ej-ror  in  calculation,  tlien  imleed  it  would 
liave  lieen  compétent  for  tlie  court  lielow,  umler  tlie  autliority 
of  tlie  note  of  tlie  21st  article  of  tlie  "ilttli  title  of  tlie  Code 
Civil  to  coi-rect  tlie  error,  for,  it  is  tliere  said,  •  si  l'eireui'  de 
calcul  a\ait  été  commi.se  en  la  sentence,  elle  pourrait  être 
corriifée.  sans  (|u'il  fût  nécessaire  d'en  interjeter  appel.'  Tliis 
course  of  practice  was  takeii  fioni  tlie  Roman  law.  and  it  is, 
tliere,  .said,  "  (|U()niam  error  computationis  a|)pi'llare  non 
iiecesse  est,  et  citra  provocatioiieiii  cori'ij^itur."  But.  if  it  were 
]»ermitted  to  tlie  court  ltel<i\v  to  enter  into  an  eii(|uiry, 
wlietlier  the  f<)iiip(nni(t  interest  sliould  lie  sulistituted  and 
awarded,  instead  of  simple  interest,  it  would  virtiially  teiid 
to  admit  tlieir  power  to  correct  and  ameiid  tlieir  l'orniei- 
«letinitive  decree.  ami,  tlius.  !iy  cliaiiffiiie-  tlie  piinciple  of  tlie 
former  jud;;ment,  materially  aH'ect  tlie  interests,  n<it  only  of 
tlie  executors,  liut  of  ail  tlii'    lei;atees  ami    aiinuitants,  under 
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tilt'  will.  'l'Ile  ('(»urt  Ik'Iow,  iiuK't'd,  di»!  cntcrtuin  un  opinion 
tiiat  tlicy  nii^lit  l'cvisc  an<l  corn-ct  tlicii'  intci'locutory  ju<l^- 
nuMit  of  tlic  "iOtli  Octolior,  IHIô,  for  thcy  poi-niitttMl  tlu! 
Ap|»t'lliints,  no  liiss  thiin  t'otir y^'iirs  at'tcr  tlie  ilciitli  oF  William 
McTavisli,  to  l'yK'  tlicir  conrhiNionH  inipt'achin<;  tlu'  intcr- 
l(K'utory  Jntlj^nifnt.  But.  on  tlic  2()th  (ictoluT,  l<S2(i,  clcvi-n 
ycai-s  aftt'rwanis,  tlu-y  aillirivtl  to  tlifir  first  jud^nicnt,  and 
disnii.sHcd  tlic  A]<])('llants'  conclusions,  ho  far  as  respects  the 
claiin  of  ciniipound  interest.  Tliis  court  cannot  hut  admit  tlie 
jirinciplc  contcmlcd  foi-,  tliat  tlie  Apjicllants  t»M)k  uj)  tlic 
leprisc  d'instance,  in  the  pivcise  state  and  condition  in  wliich 
it  stood  at  tlie  deatli  of  William  McTavisli,  and  liow  did  it 
tlieii  stand  ^  A  jud^nient  liad  liceii  l'ciidered,  wliicli,  in  so  far 
as  re^'ards  William  McTavisli,  wliom  tlicy  re])rcscnt,  deti- 
nitively  estaltlislied  tlic  Italance  due  liy  tlie  executors  to  tlic 
.succession,  on  the  20tli  Octoher,  1>S1  ô.aiid  sliall  the  Appel lants, 
on  wlioni,  in  the  tei'ius  of  Kn^Iis'n  lawycrs,  "a  dcsccnt  lias 
lieen  cast,  "  and  who  waitcd  tivc  years  after  the  niinoi-'s  deatli 
liefoi-e  callin^  in  ((Uestion  the  le^ality  of  that  jud<:;nicnt,  l»e 
placed  in  a  iiiorc  favored  situation  tlian  he  i  It  cannot  cscape 
our  attention  that  the  Appcllants,  thou^h  they  claimcd,  en 
autre  di'oit,  werc  |)arties  to  the  Jud^ment  of  the  2()th  Octohcr, 
IHIô,  and,  hy  tlieir  silence,  conscntt'(|  to  it,  for  it  is  a  niaxim 
of  law.  qui  iacct,  nnisi'iifi rc  rùlcftn:  They  must  he  jiresunicd 
to  hâve  tlieii  lieeii  co^ni/.ant  of  the  principle  cstablishcd  in 
the  repoit  (»f  allowinii;  simple  interest,  instcad  of  compound 
interest,  and,  liavin^  allowcd  so  niany  ycars  to  clapse,  hotli 
liefore  and  since  the  deatli  of  William  MeTavisli,  without 
atteiiiptin^  to  he  rt'Iieved  from  the  allcf^cd  ei'i'or,  they  cannot 
otilcrwise  ne  deenied  hut  iiiiplicdly  to  hâve  actiuicsced  in 
that  jud^iiient. 

It  is  pro])ei'  to  mention  that  His  Exccllcncy  lord  Ayliner, 
lias  takeii  a  view  <if  tliis  cause  wliich  1  think  jH'rfcctly  correct, 
naniely,  that  no  sueli  évidence  lias  hecn  j(ivcn  of  the  liouse  of 
McTavish,  Mc(!illivray  «S:  C'o.,  allowln»;  compound  interest  on 
sucli  sunis  as  may  liavt-  l'cmained  in  thcir  liands,  so  as  to 
l'emovc  ail  douhts  on  this  point,  and,  considerinj;  that  the 
intention  of  the  testator,  as  manifested  in  his  will,  was  to 
maiiitain  the  crédit  of  the  lionse,andto  forant  thcin  indid<^cnce, 
we  think,  in  adjustini;  our  opinion  on  this  iiiatter,  that  the 
Respondi'nts  are  clearly  entitlcd  to  avail  themselves  of  this 
favorable  disposition  of  the  testator  towards  the  housc.  On 
the  wlioh',  this  court  (one  of  the  Judgi's  dissentiniij),  is  of 
opinion  that  the  jud^ment  of  the  court  helow  ou^ht  not  to 
lie  disturlied. 

Jud^mcnt  atHrmed.  (Sttittrf'f^  Rf'p.,  p.  470.) 
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LEGISLATIVE  COUNCIL.-PRIVILEGE. 

Coi'KToF  Appeals,  Qiu'lnr,  !)tli  K'Iauiiry,  l.s:^2. 
In  tlic  ciiHi'  of  Daniel  Trace  y. 

Ililil:  Tliat  tlic  Iccisliitivn  cuiiiicil  Iiîik  si  rivrlit  to  cominit,  as  fiir 
Ixcacli  (»t'|)rivil»'>;»',  in  cases  nf  lilx'l,  and  tlu'  cunit  will  imt  nutic»-  aiiy 
(Iffcct  in  th.'  warrant  of  CdinniitnuMit  for  mmcIi  an  oHonre,  iiftcr  cuii- 
virtion.  (1) 

On  tlu'  )Sth  <lay  i»t'  Fcluuarv,  ]H'.i2,  a  motion  was  nuulo  for 
a  lialtea;;  corpus,  »liiv('k'<l  to  thc  kccjHT  (»f  tlir  coninioii  ^aol 
of  thc  ilistrict  of  (^iu'Ik'c,  or  Iiîh  dcputy,  to  i)ro(lu('»'  tlu'  ImmIv 
of  Daniel  Traccy  in  liis  custotly,  top'tlii-r  with  tlu-  «lay  an<l 
cause  of  his  détention.  The  motion  Itein^  ^rounded  on  an 
artidavit,  wliidi  was  rend,  thu  court  ^ranted  tiie  motion.  On 
tln^  followin^  day,  the  prisoner  was  lirou^ht  n^^  and  a  return 
made  1)V  tlie  ^aoler,  "Tliat  the  liody  of  the  said  Daniel  Traeey 
liad  heen  committed  to  the  eomnion  ^aol  of  tlu:  said  district, 
liy  virtue  of  a  warrant  from  uiuU'r  the  hand  of  William 
Smith,  clerk  of  the  législative  council,  in  the  words  follow  • 
ing,  to  wit  : 

Leci.slative  Corxcii,,  Tiwxddij,  17///  JonuHri/,  1832. 

"  ReKolred,  Tliat  Daniel  Traeey,  of  Montréal,  havinj^  pre- 
sumed  to  puMish  a  lihel  a^ainst  this  house,  in  the  paper 
intituleil,  "  The  Vindicator,"  of  Tuesday  evenin^,  the  îird 
instant,  vol.  III,  n  53,  pul)lished  in  Montréal,  is  ^uily  (»f  a 
hi^di  hreach  of  the  ]>rivilet;es  of  this  hou.se. 

"  Rcsolvi'd,  That  Daniel  Traeey  l»e,  for  his  said  olfenee  eom- 
mitted  ])ri.soner  to  the  coinmon  ^aol  of  the  district  of  Quehec, 
for  and  durin^the  ])resent  session  of  the  Piovineial  Parlianient. 

"  lii'solri'il,  That  the  sei'jeant  at  anus,  attendit!^  this  hou.se, 
do  forthwith  convey  the  hody  of  the  said  Daniel  Traei-y  to 
tln'  connuon  ^aol  of  the  disti'iet  of  Quelte(r,  there  to  lie  kept 
in  safe  custody,  for  and  <lurin<f  the  présent  se.ssion  of  the 
Provincial  Parlianient. 

"  Attexf.   Wri.MAM  Smith,  clerk  of  the  leirislative  council. 

"  To  William  (îixoeu,  .serjeant  at  ai-ms,  atten<lin^  this  house, 
and  to  the  keeper  of  the  coimiion  <raol  tif  this  district." 

A.  StiaH'I'  arjifued,  in  su])port  of  the  motion  :  This  rt'turn 
hrin^s  under  the  considération  of  the  court  one  main  alistract 
question  of  law,  whether  the  législative  council  ean,  hy  law , 
eonuuit  for  contempt,  in  the  case  of  an  alle^ed  liliid.  Hut, 
hefore  proceedin^  to  the  considération  of  this  ([iiestioii,  tliei-e 
are,  upon  the  fîice  of  the  conviction  an<l  conimitnient,  which 

(1|  V.  la  cause  île  linlnnl,  ante,  p.  I0'2,  Ct  le»  art.  I'J4  ;ï  VAÔ  iiifliuivenient 

(Xeti  SI  a/ itfn  njuinliif^  ik  (Juchtv, 


■ï 


NI 

Kl 

( 

1 

É; 

F^it; 


rr 


)  \ 


'.m\ 


llAl'I'oins   .M   DlriAlltKS    ItKVfSl'lS 


an'  tlu'  oausr  l"«»r  tin*  ilftciitioii  of  i\w  partirs  usNij^iicd  in  tin* 
n-turii,  utiifi'  nlijcctioiis,  wliicli,  tliou;;Ii  ccitaiiily  <>f  miiioi' 
iiiipiirtaiii-i>,  wlicii  comparai I  with  tliis  main  anti  principal 
ipicstion,  y«'t  olijfctions  wliifli  (•(Uild  not  lu-  passrd  ovcr  in 
.silcnc''.  (îiantin/^  liypotliftically,  for  tlu-  ninniciit,  tliat  tlic 
council  lias  tlu-  powiT  tu  (•«•niniit  for  contt'injit.  tlir  conviction 
nnjst  Ih'  (xaniint'il  witli  l'clcicncc  to  tlic  sanic  rulcs  of  la\v 
wliicli  jfovcrn  otlicr  convictions  in  courts  of  law.  Now,  tlicrc 
arc  varions  fatal  irrc<^ularitics  upon  tlic  face  of  tlic  fonvictioii 
in  i|ncstion.  I.  It  docs  not  appcur  tliat  tin-  party  convictcd 
liad  notice  of  tlic  coniplaint,  and  lias  liccn  Itrou^dit  lii-forc  tlic 
council,  liy  attaclinicnt  or  otliciwisc  2.  It  docs  not  appcar 
tliat  any  o[t]»ortunity  lias  liccii  aJloidcd  to  tlic  Dcfcndant  to 
answ»'r  tlic  charge,  or  tliat,  in  point  (»f  fact,  any  ans\v«'r  lias 
lu'cii  askcd  or  irivcn  tosiicli  cliarifc.  :{.  It  <locs  not  apjicar  that 
lie  was  {)icsciit,  wlicn  tlic  conviction  was  niadc.  4.  Tliat  tlic 
tirst  procccdint;-,  on  thc  j»art  of  tlic  c(aiiR'il,  as  a^niiiist  tin- 
I)»'fcndant,  is  tlic  conmiitnicnt  in  cxi-cution,  and  tliat  no 
prcccilcnts  could  l>c  oHciH'tl  in  sup]iort  of  sucli  a  procccdin^'. 
Km'ii,  if  tlic  council  sliould  l>c  licld  not  to  lie  liound  down  to 
tlic  sti'ict  teclinicaliticH  rt'uuired  in  otlier  convictions,  and, 
tliou<fli  it  sliould  lie  said,  as  was  intiniatiMl  Ky  lord  Klh'iiho- 
fttiij//i,  \\i  tlie  case  of  Sir  /■'/•(  hm /.s  Hunhff,  t\mt  h  was  net 
lU'cessaiv    tliat  a  conviction    for  a   contenipt,  Itv    onc  of  tlie 

c  1  t. 

lirîinclics  of  tlie  le<,îislature,  sliould  lie  drawn  up  "  in  a  work- 
nian-likc  nianner,  "  still,  it  could  not  lie  tlieiice  inferred  tliat  tl.e 
cssi-ntials  of  judicial  order  could  lawfully  lie  pas.sed  ovcr  ly 
tlieiii.  No  liuiiian  triliunal  lias  tlie  ri^dit  to  convict  witliout 
liearin^' tlie  party  accused,  or  i^ivinif  liiin  an  o|iportunity  (f 
lieiii^  lieard  in  liis  dcfeiice.  It  is  iniiiecessary  to  uri^c  lieie, 
tliat  it  would  not  lie  compétent  to  ivid  tliis  sulistaiitial  irrejL,ni- 
larity  iii  tlie  conviction,  liy  mattcr  dcliurs  it  :  iior  indeed  li;;s 
any  attempt  lieeii  niade  toilo  so.  No  |irece(lents  can  lieotiend 
in  support  of  sudi  a  conviction,  liut,  tliere  is  onc  in  point 
a;4!iinst  it,  tlie  case  <if  /Vr/'y,  cditor  of  t\\v  Mofii I ii(f  Cli nui Icic. 
wlio  was  conimitted,  tjii  tlio  22nd  of  Marcli,  ITiKS,  fora  co!;- 
teiiipt  anainst  tlie  liouse  of  lords,  i]i  pulilisliiiijf  a  liliel  in  li:s 
jiaper  aj^ainst  tliat  liody.  'Ilie  comniitmeiit  is  as  follows:  "J)ir 
"  ,)i)ris,  22  Mini  a,  I7!>S.  'IMie  l'entleman  uslier  of  tlie  Ithuk 
"  lod  actjuainted  tlie  liouse  tliat  .lames  l'eiiy  lia<l  surreiiden  d 
"  liimsi'lf  and  was  in  custofly.  Wliereupon,  lie  was  ordcrecl  to 
"  lie  Iirou^dit  to  tlie  liar,  and,  licin^  lirou^ht  to  tlie  Iiar,  accn- 
"  din^dy,  and  lieard  as  to  wliat  lie  liad  to  say,  in  answer  to  tlie 
"  coniplaint  iiiade  a^rainst  liiiii  of  lia\in^'  pulilislic(l  a  lil  il 
"  u]ion  tliis  Ikiusc,  in  tlie  paper  intituled,  T/ic  Muniiiii/  ('/iri>- 
"  nii'h-,  MondiiN',  Mardi,  l!Hli,  l7!*.S,and,  liavini"' acknowle<|j  ed 
"  liimself  to  lie  tlie  propriet<ir  of  tlie  said  Moi'ni ikj  C/iruniclc, 
'■  lie  wius  directcd  to  witlidraw. 
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"  l{tsiilrti/.  \\y  tilt'  Innls  s|iiritniil  atnl  ti'iiiponil  ;ii  |iiirli;i- 
•'  iiitiit  a.Hsfml>lt'(l,  tliat  .laiins  l'crry.  Iia\  iii;.;  |iit'sniiir<l  to 
"  iml)li.sli  a  lilicl  on  tliis  lioiisc  in  77/r  Munilinj  C/ironlilf, 
"  Mninlay,  Mardi  l!»tli,  I7ÎI.S.  is  ^ruilty  «.f  .•  Iii^'li  l'ir.-a.li  ..ftlic 
"  |iii\  ilc;,rc-;  uf  tlii.N  lniUsc. 

"  Oi'ilt'i'nl,  ]iy  tlif  liinl.s  s|)iiitual  and  tt-iiiiiural  in  iiarliii- 
"  ment  asst'iiilili'il,  tliat.  .lanu-s  l'eiry  «In,  fui"  liis  sai<l  uM'cncf, 
"  |"'y  ",/'"'  /"  ili'*  •'/"^'•""'.V  ".//'./'//  l><>ii ikIs  ;  ami  tliat  lie  lie 
"  foin  III  itini  jH'isniicr  lit  Ncifi/iiti',  fur  f/ir  sjiiirc  nf  tlivrn 
"  iiioiif/ix.  Il  ml  II  util  /il'  /Kii/  tlir  i^iiiil  fiiir;  aiul  tliat  tlu^ 
"  ^fciitlfuian  nslicr  of  tlu-  liiack  nxl  atti-inlin^'  tliis  Imust-,  lii.s 
"  tltputy  n|-  dcputivs,  do  tuitliwitli  convfy  tlic  li(M|y  ni"  tlii' 
"  Huid  .laines  l'criy  to  tlic  prison  of  Ncw^fatc,  to  lie  kcpt  in 
"  sat'f  custody,  l'or  tlif  spaci'  of  tliict'  niontlis,  and  nntil  lie 
"  pay  tlif  said  tint'."  ((Jcoiiff  Hosc,  clcr.  pailiaim-nt. ) 

Wliat  is  sonn-wliat  extraonlinary,  tlif  frainci-s  of  tlu'  com- 
iiiitnu-nt  in  (jucstion  licrc,  sccni  to  liavc  liad  tlit-sc  pi-oci cdin^s 
iMidci-  tlu'ir  i-yt-,  and  liavt-,  nosw  itlistandin^^,  df\  iattd  finni 
tliis  forni  in  tlic  cssi-ntial  i»aitit'ulais  aliovc  advtittd  to.  If, 
tlit'ii,  tln'  It'jfislativf  rouncil  liad  Ictfallv  cotriii/jinct'  of  tlu' 
allfi^cd  otfrncf.H,  it  lias  liccn  sluwn,  it  i.s  a]ipi<'lifn<lt'i|,  tliat  tlif 
itioccfdinirs,  Itv  and  licfoic  tlu-ni,  lia\c  Ixcn  so  iiTt'iriilar,  as  to 
ifiidtT  tlu'ir  adjudinition  nicn-ly  null.  Hnt  tlic  jurisdiction  of 
tlir  Ic^dslativc  couiK'il,  ovci-  otf'cnccs  of  tliis  natiiif,  is  rcspcct- 
fiilly  dfiiicd,  and,  if  it  can  Kc  piovcd  tliat  tlic  law  docs  iiot  ^i\  c 
to  tlic  council  any  sucli  powcr,  tlicn,  tlic  pnK-ccdin^s  lia<!  in  tlic 
pi-cniiscs  liy  tliciii,  ar»^  rn.r,  rf  />riifi'ri-<i  n'i/iil  :  tlic  conviction 
liicii  would  ln'aitlic  outward  forni  and  sciiililancc  of  antliority 
only.  It  woulil  lie  a  inci-c  slia<lo\v,  witliont  any  snl'stancc  : 
and  tlic  party  licic  would  lie  cntiticd  t<i  liis  discliar^rc,  nnder 
tlic  wiit  of  /idliids  r()/-yH(.s,  as  liciiiif  nndci-  durcss  of  impiison- 
iiicnt,  witiiout  Ici^al  antliority  :  and  tlic  (picstion,  as  to  tlic 
jurisdiction  of  tlic  Ic^dslative  council  in  tliis  niuttcr,  woiilij 
iiiiic  dircctly  licforc  tlic  c((Mit,  wlio  would  lie   callc<|  iipon  to 

tcriiiiiic  upon  tlic  sanii'.  Tlic  olijcctitui  lurc  ^-oos  to  tlie  \  ery 
root  of  tlic  trcc,  and,  llic  conviction  liciii^'  lidd  void,  tlie 
coiiiniitiiiciit  ffiundcd  upoii  tliat  prctcndcd  conviction  fails  to 
tlie  m-oUlid,  as  of  coui'sc.  It  lias  liecn  soiiictinies  ai'i;Ucd  tliat, 
tlicrc  liciii<;a  conviction,  ami  a  coiiiniitnicnt  under  it,  tlie  court 
is  ImiuikI.  at  ail  eveiits,  to  it  iiiand,  luit  tliis  is  a  iiianifcst  error. 
tlic  rulc  applies  only  to  coniniitiii>'iits/<//  mm /nh  ni  mif/inril if. 
In  tliis  last  case,  it  is  adiiiittctl  tfcncrally,  luit  iiot  uiii\  i-rsally, 
tliat  tlic  court  could  not,  upon  tlic  return  to  a  writ  of  linhcuf 
ntipiiK.  assieiiin^f,  as  tlic  cause  of  dttciitifiii,  a  c(  nvictioii. 
eii(|uirc  into  tlic  f^rounds  or  reasons  of  tliat  coin  iction.  'l'Iiesc, 
it  is  Mitlicicntly  olivious,  c<iuld  only  lie  n^oiic  into,  citlicr  upon  an 
appeal.  or  upon  a  writ  of  cr /•//(/"//,  i  r  iq  on  a  writ  of  <  iror,  ac- 
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cnitliiif^as  tlif  liiw  {,niv('  mic  or  more  «if  tlicsc  rnnrtlirs  t<»  tlif  pnr- 
ty  iill<';;iii^  tliat  lu-  liiid  liccii  ii^r^ricvrd  \>y  tlic  cniivictioii.  Tlic 
rciisuii  iif  tliis  i.s,  tliat  tlic  ju<l^f|iifiit,liciiij;a  jutl^'inciit  nf  ii  cun.it, 
tipnn  wliicli  tlu'  law  liad  coiiffiicil  juiisilirtion  ovcr  tin-  suli- 
jt-ct  iiiatttT,  tliat,  iiul^riiiciit,  pncially  .s|tcakiii^f,  <'<tiil<l  in>t  lie 
ilistiirluMl  liy  aiiy  incitlfiital  courMc  oF  | »ri •(•<•( -i I i ii^f  :  luit  iiiiist 
iciiiaiii  in  l'ull  l'nrcr  anil  t'Mrct,  niitil  it  slioiiltl  linvc  lu'cii 
i'i'\fi-H«'(|,  vucatcil,  o|-  set  asitlf,  liy  «lirrct  |ir<K'cc(liii^  liail  l'ur 
tliis  puiposc  lict'orc  tlir  ('<»iii|i»'tfiit  If^al  triliiinals,  and  in  tlic 
l'onns  pn-scnlicil  \>y  tlu-  law.  \U\t  tlicsc  icusoiis  niilitatc 
dircctly  aj^ainst  tlic  aNs\iin|)tinn  tliat  a  prctcnflcd  conN  ictioii, 
liy  pci-s(»ns  cxcrcisinj;  an  autlioiity  wliicli  lias  not  liccn 
contcircd  npon  tlimi  l>y  tlic  law,  sliall  Ik-  cstciiiicd  final  and 
CMiiclusivc,  liy  tlic  li\in^f  «aj^ans  ut'  tlic  law:  or,  tliat  tlic}' 
sliall  ^ivc  imy  cticct  citlicr  activcly  oi-  ])assivcly  to  an  nsinpcd 
aiitlioiity.  Tlicic  is  no  liali'way  liousc  thc  powci*  cxcrciscd  is 
citlicr  cxcrciscd  witli  tlic  sanction  of  tlic  law,  or  witliont  tliat 
sanction  :  an<l,  in  tlic  last  case,  it  is  cxcrciscd  apiinst  tlic  law 
and  caiinot,  in  any  t'onii  or  w;iy,  lie  coiintcnanccil  liy  tlic  law 
wliicli  it  violâtes,  It  is  a  contradiction  in  ternis  to  su])posc 
tliat  tlic  law  woiild  Icnd  its  aid  in  support  oi'  an  nsnrped 
autlioriiy.  it  lias  ot'tcn  l)cen  saiil  tliat  tlicic  could  lie  no 
iiiiurv  witliout  a  renicdv,  tlic  uuiesccncc  oF  tlic  law  in  tlu' 
C'a,s(i  of  usur|)cd  powers,  and  Us  will'idly  sliuttini,'  its  cycs  to 
sucli  usurpation  of"  powt  r  would  l>e  a  tacit  co-operation  and 
alliance  of  tlic  law,  witli  tlic  sulive)-ters  oi'  tlic  law,  and  wiaild 
Iciivc  thc  sulijcct  to  suftcr  IVoni  illepd  acts,  witliout  aHordin^' 
liini  any  rcnietly,  wliicli  would  lie  contrary  to  tliis  ruic.  And 
tlie  truc  IcpU  reiiiedy,  in  a  case  like  tlic  pi-esent.  is  l>y  tlie 
pi'cro^jitivc  writ  ol"  /kiIxiix  rorpiis  wliicli  lias  liere  Ipceii 
lirou;;lit.  Tliis  doctrine  is  supported  liy  thc  opinion  of  lord 
cllief  justice  ir/7;//n/.  (  I  )  It  is  not  iliteiided  to  lie  dcnie<l 
howcvcr,  tliat,  if  thc  législative  c(anicil  had  jurisdictioii  ovcr 
thc  oticncc  of  lihel,  and,  if  tiiey  had  proceeiled  in  due  judicial 
oi'dei',  tlioutfh  sunmiai'ilv,  to  hcar,  tiv  ami  détermine  this 
niattci",  thc  ^n'oumls  of  their  conviction   are  not  cxaniinalile 

(1)  'riif  iialiiri'  i»f  tliiw  wi'il  iiiust  fiint  )>(•  cniisidi'icil  :  Il  in  a  ilt'iiiiiii<l,  liy  llii' 
Kiiig'w  Mipifiiu-  ciiuil  iif  justice,  1(1  jiiiiilmc  a  jiltnuii  iiiidcr  ciiiitiiicliu'iit,  aiiil 
tti  si^iiify  tlii'  l't'aMDii  of  lii.s  cotiliiiciiM'iit.  lu  inipriHiiiiiiiciit  f<ii' iiiminal  itllrnci'H, 
tlii'  coiiit  (iiii  ad  U|ii)ii  il,  imly  in  <'ii<'  "t  tlicsi^  tliicf  iiiainiri's  :  I.  If  it  a|i|i('arH 
cli'ai'ly  tliat  tlu'  tact  foi'  w  liicli  tlu-  jiaity  is  ciiiiiiiiitt*')!.  is  un  l'iiinc  ;  or  tliat 
il  is  a  cTiiiic,  hii/  lu  is  ri.iiiiiiilliil  fur  il  lnj  ti  /n  itou  irlm  lui"  im  jiiii'<iliffi('ii,  ihi 
rourt  ilitrliiiriii  s.  '2.  |f  iloulitfnl  «lictlicr  a  criiiii-  or  not,  or  Miictlicr  thc  paity 
1)0  <'oininittt'il  li;/  ii  l'imijn  fi  ni  Jiiri^i/lilii.K  .-  or  it  apprars  lo  lie  a  criiiu',  imt  a 
liailaliU' oiiv.  tlici'ourt  liails  liiiii.  •'(.  I*' an  otlfiici' not  l>ailal>!t',  ami  lotiiinittcd 
l(y  a  coinpu'tcnt  jurisdiitioii.  tlu-  louit  reiiiands  or  l'oimnits.  'j'iii-  natiiii'  and 
(|iiality  oi  tlu'  ad  willi  wliiili  tlio  parly  is  cliarpd,  and  ///<  jiiiisilitlii,ii  nhiili 
Iki-i  inLcii  iii'jiii-.iiiiii  of  il,  an-  to  l)c  considcrcd  in  tlie  rduiii.  Wilmul'H 
l)m-i>rioHK,  107. 
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lirif.  I*]ti»ii  a  point  su  clcar  as  llir  jUtsiMit  unr.  it  Mii;,'lit  not 
|mtIui|>s  Itf  tli<in;,f|it  ni'ci'ssjiiy  tu  uft'ir  any  antlimity,  lait 
niisc<incf]iti(ais  linvc  ulitaiiiftl.  w  liidi  it  is  matriial  U>  ifctiTy  ; 
tliis  is  (iiic  of"  tilt'  «lisHilvaiitaiffs  w  liicli  citiinscl  is  siilijci't  tu 
wlicii  i»liii<;(il  t<»  ar;;Uf  a  case,  witlioiit  (•(Hinsi'l  apitcariii;;  on 
tlif  otlitT  sidc,  wlio  iiiiidit  liavi'  rt'lii'vcil  hiiii  IVuni  ijointr  into 
tliis  part  ol'  tlif  siilijfct.  I»y  at  oiirc  adniittin;^'  llir  principlc  of 
law  as  stati'il.  'l'Iiis  coiisi  !  ralion  in  tnilli  ir'\\i-s  tlif  vast 
inipoitaiicc  wliicli  itcloii^rs  t«i  llic  main  ami  n;(.n('ral  ipicstion  ; 
l'or,  it'  it  I"'  Ik'M  tliat  tlu-  Ir^islativf  ciainci!  lias  jiiiisiliction 
(i\i'i'  lilii'l  al  ail,  tli''ii,  lln'ir  powcr.  in  Cflation  tlnTcto,  woiiM 
lie  a  power  witluait  anv  contiol  w  liati'Vci-.  in  ict'ciiinij'  to  tlu' 
o|>iiiions  ami  ary;iiiiirnts  ot  tliat  fiiiimnt  hnvycr,  tlic  latf  M'' 
llai'j^navc,  I  rcrrr  to  tlu-  opinions  ul' a  iiiaii  wlio  wouM  lie  as 
littli'  liiasst'd  l»y  any  utopiun  notions  of  pcircction,  as  hy  any 
radical  pit'JiidiiH'H.  Consultcd,  in  tlic  case  of  tli<'  foiiiniitincnt 
of  tlic  lioiioialilf  Siiiiini  /{iithr,  iu\i\  Mr.  OU  m-  lUnnl  I  lAw 
Irisli  lioust'  of  lords,  in  I7!>;{,  for  l'ontfiiipl  and  ln-'acli  of 
pri\  ili-ni-,  liy  wliaf  tl.  \'  a<ljmli,n'd  to  lie  a  lilicl  on  tliat  liody 
lii'  says,  ■' considt'rcd  accordin^f  to  tlic  ^riicral  tiiiii  and  ;;('n«iis 

■  of  tlic  la\'.  >f  I*jii,daiid.  tlic  Icnality  uf  tlic  iniprisoiiuii'nt  and 
"  lini'  in  (jinstion,  coiild  imt.  I  coiicci\c,lic  suppuitcd  ;  l>ccausc, 
'■  liy  tlii'  ;;'cncral   rnic  uf  lair  law,  an   acciiscd  pcrson   caii  iici- 

■  tlicr  lie  jait  <Mi  trial  f.r  a  crime,  witlioiit  tlic  prcscntiinnt  of 
"a  jiirv,  nor,  in  case  ofa  déniai  of  a  crime,  lie  trieil  for  it, 
"  witliout  a  .jnry    ol'    liis   pcers,    iior,    in    a   criiniiial    trial,  lie 

•  liiiiiself  iiiteiro^atcd  ;  and,  in  c\cry  oiie  of  tlie.se  points,  tlie 

■  prisent  case  .sccms  a   déviation.       .\nd.  lie  nocs  mi    to  point 

•  ml  soiiic  e.\cepti<ais  to  tliis  neiicral  riilc,  as  in  tlic  cases  of 
inroiiiialioii,  tx  ni'liiin.  ïi)y  miscleincaiiors,  cnnteiiipts  a^aiiist 
tlic  coiu-ls  of  Westminster  Hall,  simiiiiary  criininal  jnrisdictioii 
ei\eii  to  ju.sticcs  of  tlic  peace  liy  statiitc,  criininal  jiirisdiction 
cxerciscd  in  certain  casi  s  in  tlic  ecclesiastical  courts,  etc.  And, 
aeain,  lieini.j  coiisultcd  in  I7MS,  in  tliecascof  l'erry,  wliose 
coiiMnitinent  lias  alri'ady  lieeii  icfiiieil  (o,  he  says,  "  proceed- 
"  in<;s  in  eitlicr  lioiisc  of  parliainent,  l'or  contcinpt  and  lucacli 

•  of  pri\  ilc^'c.  iiiorc  csjiecially  wlierc.  as  in  tlic  présent  ca.se, 
■tlic  cliarire   is   for  a   lil'cl,   aie  in    tlnir    ii.itiiie,    \er\-    cou- 

•  trariant  to  tlic  (.>rdiiiary  riile^  and  course  of  ;idniinistci-iiii^ 
"justice  in  l'iii^land.  'l'iic  oti'ended  parties  ;ict  as  jud^cs.  TIk' 
"  court  is  iiot  an  opcii  onc.  'l'iie  w  itiicsscs  ayainst  tlic  ;icciised 
"  i>ari\'  arc  ori<dnallv  e\aiiiinci|  in  liis  aliseticc.  Tlie  acctised 
"  party  is  callcd  n])oii  to  ilcfcml  liiuiscH',  witlmiit  tlic  oppor- 
■'  tunity  of  cross-c.saiiiiiiinc-  tlic  witncs.scs  a;^ainst  liini.  Ile  is 
"  Ilot,  in  ircncral.  allowcd  to  lia\e  tlic  l'ciietit  of  c(ainscl.      He 

■  is,  in  soiiie  dci;rec,  intcrroojitcd  a<fainst  liiiiiself.  He  Iohch 
•'  tlic  liciicfit  of  trial  liy    jiirv  :  und,  if  tlie   imputation  is  fur  a 
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"  conteippt  Jigainst  tlie  liousu  of  lords,  iind  tlio  accusi-d  is  a 
"  cc»iniii()iier,  lie  is  tried,  not  l»y  persuiis  of  lus  own  order,  Imt 
"  hy  tliose  t)f  a  distinct  and  a  liii^'licj-  ont».  Tlu'  jud^nncnt  is 
"  said  i/O  1)1',  not  only  uiiapp^alabU',  luit  wliolly  ir.i  ixaniinahlc, 
"  except  l»y  tliosi'  who  pronounee  it.  Ail  tliis  varii-ty  of 
"  liardship,  u^)on  tlu'  party  aceuseil,  I  understand  to  lie,  at 
"  least,  inciiK'iit  to  thf  onlinary  pi-oct't'din^  foi*  (•ont»'nij)t 
"  a^ainst  oitlitir  housc  of  parlianit'iit.  But,  if  tlie  contempt  1k' 
"  piililishin<(  a  libol,  wliicli  is  tlu-  case  novv  Itefore  nie,  tlieie  is 
"  a  still  fiirtlier  liardship  :  for,  in  the  first  instance,  and  liefoiv 
"  liearini^  of  the  accusiiil  party,  it  is  sometinies  adjud^ed,  as  it 
"  appears  to  liave  heen  in  the  présent  case,  that  the  otfence 
"  has  beeii  eominittjMl  ;  and,  so  it  is  only  left  to  the  accused 
"  to  conti"t)vert  his  havinif  coniniitted  it.  Tliis  seeins  a  verv 
"  severe  déviation  troiri  the  connnon  ccair.se  of  ci-iniinal  juf.tice. 
"  Sm-elv,  it  is  essential  to  the  defenee  of  the  iiartv  accu  ed, 
"  that  lie  shoiilil  hâve  tln"  opportunity  (>f  shevvin^,  not  only 
"  that  the  fact  charfjed  was  not  done  hy  liiin,  but  that  such 
"  fact  is  not  an  oH'eiice  :  and,  driiyiii<f  the  latter  t<t  hini 
"  api)ears  like  adjudn;in^  one  half  of  the  case  witliout  a 
"  lu'aiiii<4'."  In  the  foi'iner  of  thèse  cases,  lie  says  further, 
"  that,  thou;rh,iii  a  criiuinal  ca.se,  the  accu.sed  party  niay  hâve 
"  been  ('.\aniiiie(I  on  oath,  niay  bave  been  tried,  on  infornia- 
"  tion  only,  or  iiiay  bave  been  adjudj^ecl,  witliout  a  trial  by 
"  his  peei's,  it  is  not  of  nece.s.sary  conse(|uence,  that  the  pro- 
"  ceedinjf  should  be  illeffal.  To  décide  that  point,  it  should  lie 
"  previously  coiisidered,  whcthei"  the  case  falls  not  withiii 
"  .sonie  spécial  rule  or  ccairse  of  proceedin^.  The  o/nts, indeecl, 
"  of  takini^  the  ca.se  (Uit  of  tlu'  i^eiu-ral  rule  falls  upon  those 
"  who  claiiM  lieiiefit  of  the  exemption.  But,  if  they  succeed  in 
"  the  i)ro(ifs,  it  is  a  vain  objiction,  in  point  of  law,  to  say, 
"  that  the  gênerai  principles  of  the  law  and  constitution  are 
"  to  the  contrary.  If  the  excei)tion  is  established,  whether  it 
"  lie  a  reasoiialile  exception,  or  not,  it  ouo-ht  to  jii'evail,  uiitil 
"  revoUeil  liy  le«>islative,  or  other  coni])etent  authority.  In  the 
"  présent  case,  then-fore,  I  coiu'eive  the  true  iplestioii  to  lie 
"  whether  tlu-  case  is,  or  is  not,  one  of  the  ca.ses  excepted  froni 
"  the  oïdinary  course  of  criiuinal  prosecution."  As,  in  (Jreat 
Britain  and  livland,  the  power  to  convict  and  ])unish  for  a 
libel,  by  eitlu'r  house  of  ])arliaiiu'nt,  as  fr.r  a  contenijit  af>;ainst 
one  or  other  of  those  bodies,  ciaild  only  be  niaintainetl  by 
sliewiujjf  that  it  was  .suiiported  by  law  as  an  exceiition  to  the 
p'iu'i'al  rule,  so,  also,  in  Lower  (^inada,  wheie  the  Eiifrlish 
criniinul  law  obtîiins,  the  power  of  the  législative  c<iuncil  to 
convict  and  punish  b)r  a  libel  c(Uild  only  be  inaintained  by, 
in  like  nianner,  establishinnf,  on  sutficient  le<,'nl  «fi-ounds,  the 
exce[)tion  to  the  ociural  ruh',  which.  as  a  gênerai  rule.  stands 


^('i\  is  a 
dcr,  luit 
riut'iit  is 
ininiiblc, 
l'ii'ty  of 
;()  be,  Jit 
ontt'tupt 
A'inpt  lit' 
,  tlu'Vt'  is 
1(1  V»et'()rc 
ri'd,  as  it 

l    ottV'HCO 

accusoil 
iH  a  vt-ry 
il  juf.tic»'. 

accu  imI, 

iiot  oiily 
liât  sucli 
r  tt»  liiiii 
,ith»)Ut   a 

(    fllltluT, 

iiiay  havc 
iiifonna- 
i  trial  l>y 
tlu'  pro- 
iliouM  Ix' 
it  within 
.s',imlt'(Ml, 
)()ii  thosf 
luct't'il  iii 
iV,  t<)  say, 
tnti(»ii  aiv 
lictht'i-  it 
vail,  uiitil 
ty.  lu  the 
ion  t(»   Vr' 
ptt'il  f'roin 
in  (  JiH'at 
iish    t'or  a 
)t  a;j;ainst 
ItainiMl  liy 
\nm  to  tlu' 
Eniflish 
IcimiH'il  t<) 
aint'il  l>y, 
Imnils,  tin' 
U«.  stantls 


1»K    LA    PIIOVINCE    DE   C^IKHEC. 


871 


inlinittiMJ  liy  ail.  Ndw,  at  tin'  vcry  tluv.sholfi,  wc  an-  stiuck 
witli  a  niai'krd  tliH'fi'ciu'i'  lu-twccn  tin'  two  Kji^rlisli  houst's  ol" 
])!ulia!ni'nt  and  our  <>\\n.  Tlu'  oi-i^iii  oF  tlic  |)(»\vcrs  of  thc 
Kn<flish  houscs  df  parliaint-nt  ^m's  liack  t(»  a  vt-ry  i-cniott' 
antnniity,  thcy,  at  oiu'  tinn',  Foiiin-tl  a  part  oF  tin-  Anhi 
Rf/fis,  aiid  dainicil  to  liavi'  ail  tliosc  ju<licial  powers  wliicli 
liad  not  Id'i'n  transfi'rrcd  to  tiic  Kini^'s  courts,  at'tcr  tlu- 
hri'akiuj,^  up  oF  thc  AhIji  Rci/ls.  Thc  liousc  oF  lords  has  loii^r 
cxerciscd,  and,  uow.  l'xcrcisos,  thc  iu^hcst  Judicial  powcrs  of 
thc  statc.  Tin'  coutcst  hctwccu  thc  two  houscs,  upou  tins 
licad,  nniy  l)c  sccii  in  tlu;  case  oF  Fiifint.  d'  Carr,  in  KiliT, 
and,  aFtcr  thc  rcstoration,  in  thc  case,  of  Skiiiiicr  ((•  thu 
/'Ji(sf  Iiiilix  ('oinpiiii !i,\\\  tin' case  ot"  Sir  Stniiicct  Hurnanl- 
isfuii,  and  in  tlic  case  oF  liridifinmi.  d*  IJolf,  in  thc  C'onnnon 
l'Icas,  and  of  Slilrlc)/  d'  F<i(/<j,  with  which  last  case  thc 
controvcrsy  cndcd.  'i'hcrc  is  aiso  thc  notorious  At/lexhn  rif 
casi'.  (1)  It  docs  not  si'cni  ncccssai'v  ti»  cutci'  into  thc 
détail  of  any  i>F  thèse  cases.  They  arc  rcfcrrt'd  to,  ^-ein'rally, 
as  eviucin^  cssential  ditlercnccs  hetvvccn  thc  constitution  oF 
tlie  two  hrauchcs  oF  thc  Hritish  [larliaiiicnt,  and  thc  two 
hianchcs  oF  thc  provincial  législature,  where  pretensions  so 
lofty  as  thèse  were  made  by  l»otli  branches  oF  thc  Hritish 
le<^islatur.',  to  Judicative  jxiwer,  and  where,  as  to  one  oF  theiii, 
they  were,  to  so  lar<^e  an  exteiit,  inaiiitained,  that  thc  practice 
oF  attachinn-  for  contempt  l»y  liltel,  came  to  hc  adopted  liy 
hoth  houscs,  and  now  stands  supportcd  l»y  a  loiif^f  UHa<fe, 
reco^'iiized  1»y  thc  courts  oF  thc  kiii^doiii.  It  rests  theii,  in 
Kniiland,  111)011  thc  saine  liasisas  thc  powersaiid  tlie  i)ri\  ilt-ues 
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les,  to  wit,  umncinoi'ial  usaw,  and,  accordinirlv,  it 


is  upon  this  footin;,^  that  Ha n/rarc  piits  it.  Thus,  hf  says, 
"in  respect  aIso  to  lioth  houscs,  their  respective  .hairnais 
"  contain  évidence  oF  a  continuai  exercise  oF  ju<iicative  power, 
"  in  cases  of  ])rivile^e,  for  iiKU'e  thaii  thc  last  two  centuries," 
ami,  in  no  otlier  part  of  thèse  opinions,  docs  lie  oH'er  any  "tln'r 
i,n'ouiid  for  thc  exercise  of  this  aiioinaloiis  [)rivile^e.  W'e  coiiie 
now  to  thc  [)owers  exercisahle  liy  citlier  liranch  of  thc  ])]•(>- 
vincial  le<rislature,iii  relation  to  niattrrs  oF  coiitciiint  iiviierallv. 
Thc  two  iiranches  oF  thc  |iro\  incial  le/^isjature  are  estalilislieil 
liy  thc  ."ilstUco.  111,  ch.  \.\xi,  eoniinonly  calli'd  thc  coiistitn- 
tiona!  act.  They  hâve  no  jiowers,  except  thosc  wliicli  they 
dérive  froin  that  act,  eitlier  directly  or  iiicideiitally.  They  havc 

(!)  Tlie  Nsliolf  k'iuiiin^' ii])iiii  tliis  s\il)jo('t  is  to  round  in  lord  L'hii'f  justice 
//((/i  '.<  Trcdtisi  itii  //il  jiiriii/i''/lnii  of'  t/ir  l^orils'  llimm  of  l'(ir/i(iitii  iit.  Iji 
Hiir){r;ivc'".s  iiilroihictoi y  jncfiicc  tiioieto.  Hiii'yraveV  ■uruliciil  iiri;iiiiifnt», 
to^'ftluT  witli  ilic  juil;;ni;iit.s  of  tli-' court  iii  l'.iiis  ;  C-.iJii/'s  iiisc,  .'i  W'ills., 
l!IH,  Case  ol  iti  iijiiiiiiii  l'Ivifif,  priiitt'i'  miiiI  pulilislici  ot  liie  (  'imiliriili/i  Inlill 
li/i  lin  i\"  H  Duiiit'onl  Miiil  Kii.sl,  |),  .'ilt,  iiuil  III  tliiit  of  Sir  Fiamis  liiinliil, 
iL'poiie  l  il»  tiiL'  Itlli  vol,  of  KiistM  Keport». 
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lUîver  clainicd  «)!•  possosscil   aiiy  judicutivf  jtowcr,  otlu-r  tlian 

tliat  rclatiiif^  tu  iiiattciH  of  coiitciiipt,  aiid  it  is  as  tu  tlu-  liiiiits 

ol"  tliis  ]Kj\vt'r  tliat  \vc  arc   iiow  callcd   upoii  t<>    iii(|iiiri'.     Tlii- 

wortls  <>f  tlie  act  aiv  us  i'oUows  :  "  That  tlic  Icifislative  couticil 

"  aiid  assciiiMy,  l)y  an<l  witli  tli»'  a(l\  icr  aiid   coiiHciit  of    Mis 

"  Maji'sty,    sliall    liavc    powci-  to  inakc    laws   U>r  tlic    iicaco, 

"  vvoifaiv  and  «food  <^()V('i'iii:n'iit  <»f  tln'  )ii-(»viMct'."     It  will   luit 

Ik'  said  that  tliu  powcr  cbiimcd  i.s  <rivcii    to  tlu'iii  dircctly  ; 

tlit'V    liavc    n<»t,    as    daiiiicd     liy    tfic     l'arliaincnt    of    (iicat 

Hi'itaiii,  auy    inlirrevf    powers.     'l'Iiry   liavc   no  iniiiu-morial 

usa^e  to  .«inctioii  such  a  ])ivtt'iisioii.    Whatcvci-  jmiwits  they 
:..  ....!.. 4-;....   i-,.  ..,..4^f......  ,.v  ^.....«-.......f !..  1...  i...'.i 


junsd  iciio  crpiiran  iioii  pomir.  i>o  (louni  can  ne  ciitoiTaiiicii 
that,  as  incitlental,  to  tho  powcrs  frivcii  to  thosc  liodics,  l»y  the 
Htatut»^  thcy  hâve  the  power  of  coiiiniittin^-  t'or  aiiy  actual 
ol)striu'tion  oF  tlu'ir  i)roc'('i'(liii^s,  luit  this  doi's  iiot  cxtcnd  to  tho 
case  of  lihel,  Mv.  Harurave  seenis  to  liave  liad  this  distinction 
présent  tu  lus  niind,  in  the  l'ollowin^-  passa^'cs  :  "  But,  thoui'h 
I  takc  a  judieative  powcr,  in  cases  of  pri\  iie<,'c,  to  be  thus 
fully  estahlished  hi/  (oinj  ('sr,  in  hoth  housi's  ot"  ])arh'anient,  in 
Kn<fland,  yet,  as  to  the  extent  of  sucli  powcr,  and,  as  to  the 
iiiannei"  of  cxi-rtiiiff  it,  therc  arc  dilliculties,  which  niiglit 
j)erple.\  tlie  niost  conversMiit  in  parlianientary  law  and  précé- 
dents. So  far  as  th-s  Jui'isdietion  applies  to  direct  and  positive 
inirin<fetnents  ot"  the  privih-f^'e  of  parlianient,  such  as  Idiider- 
in^'  or  intei'i'Uptin^'  the  two  liouscs,  or  their  niendters,  {>v 
assistants,  in  their  functions,  whether  hy  arrests,  assaults  or 
otherwise,  I  cannot  see  the  loast  rooni  for  doiiljtin^'.  So  far, 
also,  as  tliis  judieative  power  is  a])])lied  to  tlie  wi-itini;',  speak- 
iiit^' or  puhlishin^'  of  i^n'oss  reiiections  upon  the  wlioh-  parha- 
nient,  or  upon  either  house,  sucli  an  extension  thoïK/Ii  jx'1'liapn 
ori(ini(illi/  (jiu'stiiiiii(hli\  t^i'i'iws  now  of  too  hm^a  standinj^', 
aiid  of  too  nincli  fi'e(piency  in  the  ]iiactice  to  hc  well  con- 
troNcrted  :  and  i  'ini  sti'uci\  in  the*  sanie  vvay,  in  respect  to 
other  instances  of  extraordinary  hititude,  tt»  wliicli  iiotli 
liouses  h;ive,sonietiines,stretohed  tlieir  (h)ctrine  of  contetiipts." 
And,  îi^ain,  "  I'^uju  tliis  re\  iew  of  tlu  couise  of  procee- 
din^^s  for  conteuipts,  a^'ainst  the  lonls  oi-  coninions,  it  niii^ht 
perlia[is  lie  ex])ected,  l/nil  yi>  a  UiniKtlocs  a  'annule  of  (i(hii  >  ii  is- 
tcri ittj  ci'iniinai  justice  should  not  he  extended  licjiinnl  Ihc  de- 
moDifx  (if  ihc  inycncy  ir/toirc  it  orif/ivatcif.  Hut  the  p)actice, 
which  hath  fretpiently  prevaiied  in  hoth  Inmses.  is  not  (piite 
coiisonmit  to  snch  an  cxpcctatitMi.  Jn  point  of  fnct,  the  pio- 
ceeiling  lias  not  always  heen  cunlineil  U»  ca.seb  of  ((r7w«/  inttv- 
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7'iii)li<ni  ol'  tlic  two  hoiistw  aiid  tlu'ir  inciiilitTs,  iii  tlit'  t'Xt'i'ciso 
ot"  tlicir  fuiu'tioiis.  (  )ii  tlu-  contraiy,  l)otii  Iiousch  liavc,  occa- 
sioiially,  takcii  cot^fiii/uiicc  oF  lihcls  upoii  thc  wliolt;  Itody,  and 
ot"  lili(ds  upoii  iiidividual  iiii'inlicrs,  niul,  soiiu-tiincs,  cvcii  of 
lilicls  upon  tlic  Kin^'s  faniily  and  scrvantH  :  and,  undci-  tliat 
latitude    of   (M)nstru('tion,  havi'   ti'it'd   and  jainisiicd  ofît'iiei's, 

tiiipt'tciicy  ol"  tlic 
as 


ovcr  wliicli  tlicrc  coiiM  Ix-   no  douI)t  ot'  tlu-  c 


ordinaiy  (MUirts  of  juHt'cc  to  exercise  a  Juiisdictioii.  Xo}-, 
to  tlieiuselves,  liuve  tlie  two  lioilHes  always  contined  tlie  )»ro- 
ceediiio-  for  coiit.eiiipt  to  liln-lldiis  piililicatioiis  n-llectiiiff  upon 
tlieir  exercise  of  tln-ir  |cni.siiiti\ c  or  judicial  powers,  or  upon 
the  coiiduct  of  individual  mi'inl>ers  in  tliat  respect.  Sonie- 
tinies,  iiideed,  tliese  extelided  constllictions  of  conteliipt  liave 
liecn  loudiy  coiiipliiine»!  (»f,  purtieularly.  wliere  tlie  li>rds,  not 
('t)iitent  witii  coimiiittinj'  for  tlie  nHt'iice,  in  wliieli  case  tlie 
iiuiirisoninent  of  cours»'  terminâtes  witli  tlie  session  of  luirlia- 
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The  privilecrc,  in  iMi^lund,  liavin^'  Ih-cii  estalilislie(i  in  trou- 
lili'cj  tiiiies,  tlie  c(airts  of  justice  seeiii  to  liave  beeii  at'raid  to 
risk  the  eoiise(|Uences  wliicli  nuLrlit  liave  followed  fi-oiii  u  col- 
lision lietweeii  the  hii^h  e(Uirts  of  iudieature  and  the  lejrisia- 
ture,  ani!,  as  tliey  treateil  a  déniai  of  their  privile<;es,  as  its(df, 
a  lireach  of  ])i'ivilei;'e,  the  situation  of  private  advocates,  even 
wlieii  cailed  upon  to  ^ive  ])i'ofe,ssional  advice  or  assistance, 
lui^lit,  wliere  considérai tle  [mhlic  cxciteiuent  existed,  he  soine- 
what  délicate.  Sonie  traces  of  tins  would  proliaMy  be  found 
in  the  followinj^'  passaj^e  froiii  Margrave  :  "  What  is  the  houn- 
dary  of  the  Juriidiction  of  lords  or  coiunions,  as   to  privilège 
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exists,  is  exel'cisaole,  very  niuch  ilepeinls  on  i/ic  Idic  ii  in(  riifi- 
loni  of  i>ti l'I'ut uiciil.  Of  that  law  ami  that  custoni,  the  judne.s 
ha\e  soinetiiiies  decliiied  to  lu-  the  iuti'rpn'ters,  eveii,  when 
calli'(|  upon  liy  the  lords,  with  whoni  tliey  are  assessors. 
J  feel,  thereforc,  that  it  nii<rht  he  deeined  unliecominj'-,  and,  in 
other  resjiects,  mij^ht  l>e  hazardous  in  n  ■•,  jirofe.ssionally  to 
avow  more  tlian  doiilifs  upon  Un'  loii'niiil  ritstoin  of  pu  ri  III- 
iiictit,  iiijni  iist  f/oif,  irli'irh  hol/i  lorils  miil  l'oiii  nions  so  offen, 
lie rcto fore,  uiiil  fli<-  lorils,  so  rrrrnfl//,  /uni'  ihriili'd  In/  l/irir 
oim  ronil iii'f."  True,  lord  h'Ili'iihoronij/i,  in  the  case  of  Sir 
Fruiiris  /^/'/v/r//,  considered  the  powei- of  attachinn'  for  con- 
teiiipt  by  libol,  as  inheiiMitin  the  two  branches  of  the  British 
le^^islature,  and  lie  seems,  also,  to  lia\e  Oonsidei-ed  such  a  power 
as  essi'utial  to  their  protection.  This  case,  it  is  coiicei\('il,  is 
tlu>  only  case  wherein  this  doctriiu'  is  counteiianciMl.  With  ail 
jiossible  déférence  to  the  authority  of  that  case,  it  iloesapjiear 
that  that  position  niif,dit  perhajts  Ik"  (|ueHtionable,  eveu  in  En- 
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«^laiid,  but  tlicri'  is  no  rea-sou  whatever  to  extend  sucli  a  princi- 
]>1('  t(»  a  ('((loiiial  It'^islatur»'.  In  a  .statc  of  socicty  sucli  as  tliat  of 
(ireat  Jii'itain,  it  is  iH-ft-ssary  tliat  t'vi-iy  lirandi  <»f  thc  pultlic 
autlioi'ity  should  lie  arnii'd  witli  lii^duT  powcrs  tliaii  is  ie(jui- 
rwl  in  countrics  c'iiTunistant'c'(l  as  IIil-sk  nt'W  countries  ai"e.  So, 
t(K),  liavin^  l'oundt'd  tlie  i)i'ivik'iri' upon  iinnicmorial  usa^e,  tlio 
(liu'stion,  as  to  its  exact  natuiv,  ori^in  an<l  gounds  tlu-oretical- 
ly,  fomcs  to  lie  ratlief  a  subject  of  spéculative  eiKiuiry  thun 
of  practical  utility.  So,  too,  tlie  o]iinioji  tliere  must  lie  taken 
pi'o  Kabjcctn  'iu<(f('fi(i,iiui\  it  iiiust  not  lie  lost  siivlit  of,  tliat  Sir 
Francis  Bardeii  was  a  nieniber  of  tlie  liouse  of  comnions, 
wlieii  tli«'  offence  coniplained  of,  was  conuiiitted  :  and,  as  well, 
tlie  liouse  of  coniinons,  as  tlie  liouse  of  l<ii'ds,  possess  a  power 
of  discipline,  i it  furo  doincsfico.  How  fai-  tliat  })o\ver  wasabu- 
sed,  ujion  tlie  occasion  of  Sir  FfanciK  litndcff,  we  are  notcal- 
led  upon  to  investipite.  We  are  tlien  at  full  liberty  liere  to 
examine  tlie  ^aounds  upon  wliicli  sucli  apowercould  be  niain- 
tained,  as  incidental  to  tlie  powers  directly  ^-iven  by  the  sta- 
tut»'. In  enteiin^'  into  tliis  ('iKiuiry,  it  is  propei"  tliat  I  sliouM 
iiiake  tliis  preliininary  observation  :  tliat  inasniucli  as  tlie 
^l'ounds,  and  reasons  upon  which  the  lei;isl.itiv(^  council  pro- 
cei'ded,  in  dedarin^  tlie  applicant  ^uilty  of  publisliincr  a  libel, 
are  not  exaniinable  before  tliis  court,  it  would  be  travellin<,j  ont 
.>f  the  recoi'd,  to  entei"  into  the  (luestion  of  libel  or  no  libel.  Tliis 
is  iiientione<l  lest  silence  on  tins  lieatl  iiii^ht  be  niisuiiderstoodas 
iiiiplyin^'  aiiy  adnii.ssion  of  culpability  in  the  party  before  the 
coiui.  'riiat  ipiestion  does  not  lii're  arise.  'l'iie  i^nnuid  of  cotii- 
})l)iint  is  that  tliat  (piestion  lias  not  been  brou<>lit  before  the 
jiroper  tribunal,  "a  jury  of  the  country,"  the  beiietit  of  which 
foriii  of  ti'ial  lias  been  deiiied.  Libel  a^ainst  pi'ivate  indivi- 
<luals,  and  libel  a^ainst  public  bodies,  stand  upon  totally  diffé- 
rent {^rounds  :  the  tirst  cannot  be  toti  severely  irjiressed  ;  as 
to  the  last,  care  iiiust  be  taken  not  to  allow  to  be  inii)aired 
the  public  discussion  of  tlu>  ))ublic  conduct  of  public  bodies. 
'l'iiis  is  essential  for  the  protection  of  the  jmblic  liberty  :  nia- 
jorities  of  ail  })ublic  bodies  will  occasioiially,  under  certain  in- 
fluences of  the  nionieiit,  do  acts  of  injustice,  which  no  oiie  in- 
dividual  of  that  niajoi'ity  would  liiiiiself  do.  The  individual 
l'esponsibility  is  lost  in  the  crowd  :  the  iiidi\iduiil  nienibersof 
the  body  caluniiiiateil,  if  one  will  by  the  )i<;i'ncy  of  the  jire.ss, 
suffer  not  the  pain,  inconvenience  and  injuiy  which  a  private 
individual  would,  under  siiiiilar  circunistances,  suffer.  The  le- 
^al  eiitity  of  the  wliole  body  is  iinjiassible,  whether  it  assails 
or  is  assailed,  as  no  one  wlio  suffers  from  it  can  toucli  it,  .so 
oui^Iit  it  not  to  hâve  the  jiower  of  punishiiiff  those  who  ani- 
iiiad\-ert  ujion  its  [ii'oceedinii's,  by  coiistitutiii<;  theiiiselves  a 
court  of  justice,  toJudo(' the  l'xaniiners    of  their  public  cnn- 
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(hict.  Tf  3'on  tiiko  away  thc  powcr  of  this  full  cxuininatidii, 
you  (Itistroy  tlic  action  of  public  opinion  vvliicli  cannot  l»e 
îd-ou^ht  to  licar  too  stron^ly  upon  thc  procccdin^  of  public 
InxlicH  ;  and  this  ])ower  of  full  cxaniination  is  takcn  awa}',  if 
thc  public  body  whoHc  conduct  is  to  bc  cxamincd,  havc  tht^ 
powcr  thcinsclvcs  to  assifrn  tlu»  liniits' ofthat  cxaniination,  and 
to  punisli  thos('  whoni  thcy  dcclarc  to  triî.spass  bcyond  those 
liniits.  So  too,  whcrc  thc  aspersions  arc  unfoundcil,  thcir  ef- 
ftîcts  niust  bc  shortlivc(l,  and  must  tht'uisclvcs  soon  fall  back 
on  thc  calumniatoj'.  Apiin,  thc  body  calunniiatc»!  or  allci^cd 
to  bc  so,  cainiot  exercise  judicial  powcr  with  impaî'tiality  and 
compétent  discrétion.  In  thosc  cases  whercin  thc  public  opi- 
nion is  not  a  sufficient  protection  for  thc  body  accused,  or 
whcrc,  fron»  thi'  pcculiarly  a<(^n-a\atcd  charactcr  of  thc 
oftcncc,  thc  oftcndcr  niay  V>e  thou^ht  liable  tocondign  punish- 
nient  :  liis  case  nuiy  safcly  bc  Icft  to  a  jury  of  his  country, 
in  thc  ordinary  fornis  of  judicial  trial.  No  public  body  was 
cvcr  injurcd  by  thc  jniblic  pi'css.  That  powcr,  so  far  as  public 
ImmIîcs  are  conccrncd,  nii<i;ht  bc  coniparcd  to  stciun,  which, 
with  a  pro))cr  use  of  safcty- valves,  nii^ht  be  niadesubscrvicnt 
to  thc  best  pui'[)oscs,  and  only  ])ro»luces  cx])losion  antl  dcath 
by  lu'in^'  undidy  compres.scd.  Now,  ail  the  powcrs  which  can 
hy  clainicd  as  incidcntal  to  thc  main  ])ower  ^iven,  ai"i'  such 
only  as  arc  of  ncccssity,  without  which  thc  main  and  direct 
powcr  ^ivcn,  could  not  bc  cffectually  cxi'rcised.  Thc  ])rc.ss, 
cxcept  whcrc  it  touches  private  charactci',  carrics  along  with 
it  thc  antidote  of  any  poison  whicli  it  may  distil. 

Kkhk,  J.,  herc  rcad  a  passade  froni  Doftor  Jo/ntxov'x  Lifo 
of  Milfoii,  wlu^rcin  hc  says,  "  The  danifcr  of  such  unboundcd 
"  libci'ty,  !ind  thc  danj^er  of  boundinfr  it,  havc  producc  a  pro- 
"  blcm  in  thc  scienci'  of  govcinnient  which  hunian  unders<-ani 
"  din^  sccms  hithcrto  iniablc  to  solve.  If  nothin^  ""ly  ^'^'  p'i- 
"  l)lished  but  what  civil  authority  shall  havt-  jircviousiy  ap- 
"  provcd,  powci"  must  always  bc  thc  standai'd  of  truth  :  if 
"  cvciy  dreamer  of  injiovations  may  propatrate  his  projects, 
"  thcrc  can  bc  no  settlcnu'iit  ;  if  evcry  nuirmurer  at  ^overn- 
"  ment  may  diffuse  discontent,  thcrc  can  bc  no  pcacc  ;  and,  if 
"  cvcr3'  sceptic  in  theology  may  tcach  his  follies,  thcrc  can  bc 
"  no  rcJi^don."  It  is  not  sui'prisini;  that  such  a  doctrine  sluaild 
comc  from  Doctor  Johnson.  Milton  himself  stated  a  vcry  diffé- 
rent one,  and  onc  much  more  consonant  to  the  truth.  It  is  to 
be  found  in  thc  prose  Works  of  that  distinguished  poct.  F  can- 
not prétend  to  givc  thc  words  of  thc  original,  but  the  (-pinion 
which  hc  thcrc  states,  in  substance  is,  that  if  thc  powcrs  of 
truth  and  falsehood  wcrc  to  ^o  foi'th  an<l  ^rap])lc  on  the  sanic 
îirena,  no  man  necd  fear  as  to  thc  triumph  of  tlie  former.  The 
wholc  liui'thcn  thcn  lies  upon  him  whowould  support  the.  con- 
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victioii  iii  <|U('sti<ni,  tu  slicw  tliat  fi  ])uMi(' Ic^islîitivc  li(Mlynm- 
not  tully  exercise  its  Icirislativc  Fum-tioiis,  if  it  lu- sulijcctiMl  tu 
liltellous  attiicks  in  ])riiit,  aiid  tlmt  thèses  c(»nstitut('  sucli  an 
aotiial  (ilwtj'iu'tion  to  tlicii-  piocct-diiifTs  as  to  pn-vt-nt  tliciu 
IVoni  (liscliari'inif  tlifir  IcKislativc  dutifs.  Xcitlicr  ln-ancli  ot' 
tlic  ))i'()vincial  Icnislaturc  i'ci|uii't's  tliis  sjx'cit'H  of  ])i'(»t('ction.  It 
wouM  iKit  l»t'  fontt'inlt'il  tliat  indiviiluals  aniniadvci'tin^  U)M>n 
tilt'  jiulilif  eondiu't  oF  ])ulilif*  Ixidics,  and  doinif  so  ti'uly,  ou^lit 
tu  lie  ]»unislH'il  :  an<I,  wlicrc  tlic  aspersions  ai'»'  t'alsc  and  mi- 
f'oundt'd,  tlicy  nn^lit  safcly  lu'  U'ft  tu  the  ^ood  sensf  of  tho 
conmiunity.  (Icncrally,  tlic  lco;islativ('  and  jndioial  l'unctions 
on^dit  tu  1k'  kcpt  ajiart.  Tlifsc  ])u\vrrs  aiv  cntiiH'ly  distinct  and 
H(']»ai'at(^  in  tlu-ir  natmc,  tlici'f  is  nu  point  ot'  natural  rclation- 
sliip  hctwccii  thcni.  It'  tlicy  arc  nia<lc  to  ruii  si<lc  l>y  sidc, 
tlicy  will  not,  likc  tlic  two  falticd  rivcrs  uf  antiquity, 
pursnc  tlicii'  stcadv  course  witliont  niixintr  :  and,  salutai'v  as 
tlicv  ai"c  Itv  tlicnisclvcs,  wlicn  tlcv  do  niix.  thcii*  watcrs  bo- 
conic  tlie  watcrs  of  hittcincss. 

Il",  in  any  instance,  a  jiidicial  powcr.cxccpt  for  statcoffencos 
on  iiiipcaclinient,  could  lie  rii^litly  confci'rcd  u])()n  a  lc<^islative 
liody,  tlic  j)o\vcr  in  (|Ucstioji  is  the  last  wliicli  sliould  lie  ^n-an- 
ted.  Tlic  essence  of  tlic  uMcnce  for  liliel  lics  in  the  intention. 
The  overt  acts  wliicli  ai"e  to  constitntc  tins  oftence  caïuiot  lie 
.st)'ictly  detincd.  It  lias  heeii  assiiiiilate(l,  and  ri<rlitly  so,  in  tliis 
])articulai",  to  tlic  ottcncc  of  nuisance,  the  overt  acts  constitu- 
tiii^'  whicli  ott'encc  are  e(|aally  undetinalilc.  Wherevor  the 
(piestion  conies  to  lie  a  (pu'stion  of  intention,  it  is  of  the  la.st 
dcffive  of  cons('(]\icnce  that  the  ])crsoiis  callcd  upon  t<i  judji^e  of 
such  intention  should  lie  ïw^'  fi-mii  ail  liias  of  passion,  of  f('e- 
lin^  even.  Whci-e  the  overt  acts  constitutinj;'  the  otleiice  ai-e 
clearly  define(|  liy  the  law,  there  a  nian  of  honor  and  triith 
niay  jud(;'e  rii;-htly  respectiny  the  évidence  estalilishin^  the 
ort'ence,  even  thon^li  the  accused  should  be  his  ^reatest  eiieniy. 
Not  so  where  the  uflence  is  undefined  and  nndcfinabh»,  restiuff 
entirely  in  intenti<in.  His  wounded  self-love,  and  the  natural 
in<li<r!iation  arisin<;'  froiu  a  supposed  insuit,  are  but  bad  asses- 
sors  with  hini  in  the  judo-ineiit  seat.  A^-ain,  sup]M)sin<;'  liini  to 
lie  able  to  surinount  thèse  influenc<'s,  will  tlîe  public  be  satis- 
Hed  with  the  sincerity  of  his  jud<riiient  i  It  is  feared  not:  and, 
where  this  is  the  case,  one  of  the  capital  advantages  of  the 
institutions  foi"  the  ailiiiinistration  of  justice  in  criniinal  mat- 
ters  is  lost,  the  contidence  of  the  ])ublic  iiii])aii'ed  aiid  the  tran- 
quillity  of  society  jeopardiseil.  Where  tins  lias  exi-ited  the  ru- 
<lest  fornis  of  criniinal  c<ides,  as  in  the  case  of  tlu'  trial  by  or- 
deal  and  by  battle,  hâve  beeii  sutHcient  toniaintain  atolerable 
order  of  tliinif,s.  TIu'  passages  already  given  froin  Hartrrave 
let  us  sutliciently  iuto  his  sentiuients,  as  to  the  propriety  of 
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such  il  jviwt'i"  lu'in^  vcstiMl  in  a  «It'lihfrativf  ImxIv.  Hc  comM 
iiot,  aii<l  Ddtflit  iiot  to  liavc  «fot.  ovcr  tlic  it<(  li'X  Hiri/thi  rsf, 
ppdvt'd  hy  tlif  iimiiciiKdial  ]Kiss<'ssiuii  of  tliciii  l)y  tlic  liouscof 
(••iiiiinoiiH  an<l  liousc  of  lords.  If  tliis  liad  Ix'on  u  cas»-  of  tlie 
Hrst  iiiiprcsHioii  tlicic,  iiot  so  supjxn'tcil,  wccau  l'iitciiaiii  littlo 
ildulit  wliat  (It'Cîisioii  would  lu-  coinc  to  iii  tlic  présent  day. 
Ju  ii'ni,K,  in  liis  4+tli  niindtei-,  attacks  tliis  pr.ictice,  and.altl^ow^di 
tlie  power  of  coniniittini^  foi-  lil>els  cannot  l»e  denied  to  tluî 
lioMse  of  conmions,  yet,  it  is  a  ])o\ver  wliicli  lias  Iieen  Imt  i-ai'e- 
ly  exercised  liy  tliat  liody,  for  niany  yeai's  past,  tlie  i-oininonH 
liavin^  adopted  the  constitutioual  coiirst'  of  directinj^  tlie  at- 
toi'ney  «mènerai  to  prosecute  foi'  ail  jmlilic  orteiiees.  And  is  it 
at  tliis  tiine,  and  umlei'  thèse  circuiiistaiices,  tliat  hrokeii  co- 
Iniinis  of  reiiiote  and  rnde  anticpiity  are  duf;  u])  from  tlie  ruins 
of  teiidal  tinies,  and  are  transferi'ed  as  ornaineiits  to  tlie  vesti- 
bule of  tlie  le(,'islative  couiifil  chanilier  ':  In  conclusion,  tlu^ 
coui't  will  l'ecollect  tliat  ours  is  a  written  constitution  and  lias 
not  irrown  ti])  as  tliat  of  tlie  Hritish  island,  durin^a  lon<;peri()d 
of  time,  ^'radually  adaj)tinn-  itsidf  to  tlie  new  eiiiei-^-eiicies  ari- 
siiiif  froni  tlie  clianifes  in  the  so.-ial  c:tndition  of  tlie  pi-aple, 
an<l  brin^inif  (U)vvn  witli  nmcli  puii'  ^'old  and  witli  an  inex- 
tinjxuislialile  vitality  soiiie  of  tlie  l'uMiish  of  a  rude  a^^e.  Ami  tlu^ 
lilierty  of  free  <liscussion  of  the  pul)lic  conduct  of  pul)lic  hodies 
is  in  the  [iresent  state  of  thin^fs  irrepi'cssihle,  and  cari-yinj^ 
alon'f  with  it  sonie  slicrht  inconveniences,  incident  to  everv 
tliing  thîit  is  liuinan,  a  lar^i'  (piantity  of  positiv<'  n()()d  pnri- 
fyiiiff,  l>y  enli^htenin^',  pulilic  opinion. 

KeiUI,  J.  :  With  every  désire  to  ^dve  (Hir  jud<fnient  on  the 
niattei's  wliich  Iiave  arisen  ont  of  the  return  to  tliis  writ  of 
liaheas  cor[)Us,  \ve  hâve  coiisidered  it  ourduty  to  look  into  the 
Muthorlties  referred  to  hy  the  Dofendîints' counsel  in  lus  lonj^ 
and  iilile  arj^'unient.  Tliis  Miid  oui'  niany  judicial  avocations, 
durini^-  tins  terni,  hâve  prevented  us  hitherto  froni  dclivei'infi; 
our  opinion  on  the  constitutional  (piestion  involvinir  the  cause 
of  civil  lilierty,  wliich  lias  heen  preseiited  to  us  for  our  deter- 
inination.  The  main  (|Uestion  is,  wliethei-  the  le^'islati\e  ctain- 
cil,  lieinn-  a  type  and  similitude  of  the  house  of  lords,  lias  a 
riglit  to  commit,  as  foi-  hreacli  of  privile^^e,  in  cases  of  liliol  ? 
or,  in  other  words,  whether  the  priiiciple  on  wliich  the  impe- 
l'ial  pai'liameiit  rests  its  ri^hts,  powers  and  ]irivile;^res  can  li(> 
adiiiitted  to  npply  to  the  two  Iiranches  of  the  jirovincial  légis- 
lature ?  Tn  reirard  to  the  two  hranches  (U'  the  impei'ial  ]iarlia- 
nieiit,  tliere  can  lie  no  doulit  tliat  the  privileu'es  wliich  they 
now  eiijoy,  and  the  functions  they  exercise,  were  claimed,  en- 
joyed  and  exercised  liy  them,  previously  to  the  sejiMration  of 
the  two  houses,  so  early  as  the  close  of  the  rei^n  of  Heiiiv  111. 
Tlieir  riglits  uud  privilèges  appear  to  lie  self-created,  and  ab- 
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H<thitt\  l'oniitU'il  on  j)i«'f'»'(lt'iits  luid  iiniin'iiioriul  iisnijc  ;  iior  is 
tlu-  i-xt-irisf  of  tlifir  jiowci-  t<>  coiniiiit  fdi' contcinptH  liinitt'il  to 
such  JiH  ari'  pcrpotratt'»!  in  thc  fiu-c  <>f  tlu'  t\v<»  liouscs,  luit  it 
('xtfiids  to  iill  îicts  coimiiittccl,  wliicli  in  tlicii-  view,  arc  calcu- 
latetl  in  any  way  to  impair  tlicii"  di^nity,  oi"  to  rcHtniin  the 
fr<!i'  an<l  indcptMKlcnt  cxcrfisc  of  tlicir  f'iinctions.  ()f  tins,  in- 
innncialilc  juircdcntH  aiv  to  lie  t'ound,  tVoni  tli»'  niHc  ot"  T/rra- 
sidds,  in  152!),  wlio  was  connnittcd  liy  the  coiniiion.s,  for  a 
t'ontcnipt  in  words,  u^ainst  tlio  di^nity  oF  tlic  hoiisc,  to  tliat 
of  Wiliidiii  Pn-ry,  lii'iijiiinin  Floircr  and  Sir  Francis  liuv- 
ili'tt,  in  our  tinii's,  wlio  wcic  scverally  connnittiMl,  for  breaclics 
of  priviit'i^c  in  tln'  pnltjication  of  lild-ls.  liut,  it  lias  lit'cn  argucd 
liy  tlR'  Dcit'iidants'  advocatt'  tliat  the  législative  council  lias 
acMpiircil  no  sncli  powcr,  l»y  ininieniorial  enstoiii  and  nsa^e, 
and  tliat  the  parliainentaiy  chai'ter  of  the  year  I7!)l  eonfers 
no  sueh  authority  U])on  it,  I  certainly  admit  tliat  this  hody 
does  not  jiossess,  like  th<'  hous(!  of  lords,  a  l'i^dit  to  fine,  or  im- 
jirison  Iteyond  the  session,  iior  so  exteiisive  pi'ivilej^'es  as  the 
house  of  lords  and  eommoiis  possess.  But,  ean  the  exercise  of 
the  ]>()vver  of  proceedin^  .snmmarily,  and  committinpf  for  a  li- 
liel  a^ainst  the  le;jrislative  couneil,  as  an  iit^irretfate  liody,  l>e 
rertiscd  to  tliem,\vithont  tlieir  sinkiii^'  into  utter  eontemj)t  and 
inetticieiiey  :'  A  {lassa^e  from  the  Pandects  lias  hoen  cited, 
wliieli  1  feel  myself  hound  to  adopt  on  this  occasion  :  "  Gui 
jurisd'idio  data  est,  eu  quoqae  romvtissd  vhlcntit r,  sive  qui- 
htis  jarisdîrtio  ('.cplicdri  von  pat  est.  TIk^  législative  council 
lias  nojudicial  ])o\vers  confei'red  on  it,  it  is  a  hraiich  of  the 
législative  o-ovei'nment,  entrnsted  witli  the  authority  to  niake 
"  laws  for  the  peace,  welfare,  and  ^ood  ^overiiment  of  the 
])rovince."  And,  whether  a  political  institution  is  vested  with 
the  authority  to  niake  laws,  or  to  exjilain  and  eiiforce  tlieiii, 
it  niust,  of  necessity,  possess  ail  the  powers  retpiisite  to  ensure 
the  purposes  for  which  it  was  created.  If  thu  two  hodies(for 
I  speak  lioth  of  the  lei^islative  council  aiid  assemltly)  had  no 
authority  to  commit  for  written  slandei',  calculated  to  expose 
tlieiii  to  publie  odium  or  dérision,  ))erhaps  to  iiitimidate  theni 
in  the  exercise  of  tlieir  im])()rtant  functions,  tliere  is  no  uian 
caii  douht  but  they  mi^ht  ht-  im])e(h>d  in  the  performance  of 
the  sacred  duties  which  are  contided  to  tlu'iii,  and  hecome  less 
etKcient  in  tlieir  endeavours  for  the  public  ^ood.  It  lias  been 
urired  tliat  the  law  is  quite  suthcieiit  to  ])r()tect  theni  from 
insults  and  iiidi<niitie+^  of  this  nature,  and  tliat  ail  which 
oufi^ht  to  be  conceded  to  either  liouse,  is  a  rij^ht  of  ])unisliing 
by  iniju'isonnu'iit  for  insults,  outrajfi's,  and  iuteri'Ujitions  com- 
mitted  in  the  face  of  the  house.  But  I  fear  tliat  the  slow  and 
tardy  pi'oceeding  by  indictment  or  information,  and  the  un- 
certainty  of  the  légal  lesult,  would  little  conduce  to  maintain 
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tlu' (li^iity  of  tlu'sc  liodicH,  (»v  to  protcct  tluMji  fnnn  tlic  iia- 
tuial  ('H'fctH  ol'  C()iit('iii))tuu»is  uiid  (Icfiuimtory  lilu-ls.  I  uni  IVct' 
to  coiitt'SH  tliat  tliis  powcr  oF  (•onmiitinciit  For  lil»fl  miiy  1'»' 
aliUHfd,  l)\jt,  uF  two  »'vils,  it  is  Far  licttcr  tliat  tliis  privilcp' 
slxtuld  lie  (•(»iiH<l('d  t(»  liodit'H  Hclcctt-'d  l»y  tliuir  Hoveroi^n  iind 
tilt'  ])c(i|)lf,  For  ^M't'at  ainl  iinjuntaiit  jdirpoHcs,  tliaii  to  Icavc 
tln'iii  witlioiit  tliosi'  iiicaiis  oF  .si'IF-dt'Fciicc  \\  liicli  arc  coiiniioii 
to  ail  courts  oFjustiof.  Nor  could  we  liiiiit  and  dt-tint-  tlic 
cast'H  witliin  wliioli  sneli  ])o\Vfi's  oui^lit  to  Ih-  circuinscrilird, 
witliout  niateriallv  attt'('tin<r  iii»<l  rcstrainin;;  tlic  council  in  tlic 
free  exercise  oF  its  t'iinctions.  The  counsel  Foi'  tli«'  DcFcndants 
a])|)<'ars  to  ecisidcr  tlic  privilèges  oF  liotli  liouscs  oF  |iarlianicnt, 
oi  punisliin^f  Foi-  (•oiiteiii]»t,  to  ])c  dei'ivcd  Fioni  tlie  Aiihi  Hf- 
(j'is,  wliieli  c.\cr('iHc<l  ail  tlu'  adtliority  oF  a  Hnjircnie  court  oF 
justice  ;  but  tlic  ccclcsiastieal  and  Adniii-alty  Courts  wliicli  do 
iiot  dérive  tlieii"  jurisdiction  Froni  tlic  same  source,  exercise 
tlic  sanic  riiflit  oF  ]ninisliin<f  suniniarily  ail  contenipts  conmiit- 
ted  a^ainst  tlicir  <lic;iiity  and  autlioiity.  (  I  ) 

Jt  lias  liccii  said  tliat  tlic  proceedin^s  taken  acaiust  tlic  Ap- 
plicant,  as  set  Fortli  in  tlie  l'ctui'ii,  liave  liei-n  irri'c;ulai'.  and 
tlie  retui'ii  dcFectivc.and  tlie  précèdent,  in  The  Kiinf  vs.  Prrri/, 
lias  lieen  l'cFeri'cd  to  as  illustrativc  oF  tliis  ])ositioii.  Idoadiiiit 
tliat  tlic  ri'turn  is  wantinjf  in  tliat  explicative  précision  wliicli 
niiiflit  lie  desiralile.  But,  considei'inix  tliis  as  a  conviction  liv 
tlie  le^dslutive  council,  adjudffinj^'  thèse  Défendants  tohe  ^niil- 
ty  oF  a  hreach  oF  tlie  piivilcj^cs  oF  that  honom'alile  liousc,  1 
Fecl  niyst'lF  hound  hy  the  law  wliicli  is  laid  down  \>y  lord 
chieF  justice  de  (îrci/,  (2)  and  sinci'  reco<;ni/ed  as  hi;,fh  autho- 
rity,  to  pi'onounce  that  thèse  ju-oceedin^s  are  unexaniinalile 
lieie. 

In  ^iviii»^  this  opinion  on  the  (piestion  liow  Far  the  h'^isla- 
tive  council  and  assciiilily  niay  proceed  to  en(|uire  suniniarily, 
and  to  coniniit  durinc;  the  session,  For  conteiiipt,  I  cannot  hut 
Feel  that  l  hâve  hccii  soniewhat  influenccfl  hy  the  case  oF  T/ir' 
KiiKj  vs.  Mmtk,  (."i)  wliicli  occurr«'d  lu're  in  theyear  l.S17,and 
oF  the  notice  ^•iveii  in  the  journals  oF  the  assenihly  oF  the 
year  IMIS,  oF  the  pri'dicanicnt  in  wliicli  ^eiici'al  Caiiiiichacl 
was  {)lact'd,  whcii  coniinandin<;  His  Majesty's  troops  in  -la- 
niaica.  \i\xt  I  hc^  it  to  lie  umlerstood  that  I  ani  not  jn'epared 
to  ,Hay  that  no  cas»'  could  <iccur,  or  lie  prescTited  to  us  in  any 
shape,  of  assunied  privilej^e,  in  wliich  this  coiirt  nii^ht  not  feel 
itselF  lii.nnd  to  rclicvc  the  suhjt  et  Fie  ni  a  c(  niniitni(  iit.  I  îiiii 
oF  o]»ini(  11  that  the  Dt-Feiidant  iiiust  lie  renianded. 


(1)  t'iiirk's  l'mrls,  tit.  LU. 
(•_')  3  Wilsoii,  I!»!». 
(.■{)  Sii|ira,  II.  1(17. 
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HoWKN,  .1.  :  Hy  tlif  it'tiini  to  tliis  writ,  it  is  «'«'i-titicTl  to  us 
tluit  tlif  A|)|ilicfiiit,  Daniel  'l'raccy,  stands  ('uiiimittftl  t<>  tlii* 
(•oiiinio!!  triuA  uf  tliis  ilistiict,  npoii  a  warrant  ni"  (•(»niiiiitnit'nt 
niailc  l»y  tlic  lt';;islati\f  ('(nnicil  nï  tins  in-ovincc.  Frum 
tliis  coniniitnu'iit  so  n-turncil,  tjir  paily  lias  upplicil  t(>  lie 
(lis('liarjL,'(M|,  ]a'inci|)ally  ii|ion  tlic  ^rrouml  tliat  ni-itlit-r  tlic 
It-nislativc  (•((uni'il  nor  tin-  asscnilily  (»t'  tliis  [iriAinci-  liavi'  tin- 
ri<;lit  to  cDuvict  for  lilid,  and  to  ('oimiiit  tlic  oft'cndcr  tlicrc- 
on,  as  (fuilty  of  a  Itit-acli  of  tlic  ]tri\  ilcn-rs  ot'  tin-  liousc,  and 
tlint  tlif  oH'i'iidrr  ean  onlv  ln'  iiioccfclcd  a<rainst  li\'  tlif  ordi- 
nary  poursi'  in  tlic  courts  of  law.  Olijcctions  luivi*  likowisc 
Im'cu  niadi'  to  tlu'  forin  of  tlic  procccdini^s  rctui'iicd  to  tliis 
(•(airt,  as  tliat  it  docs  not  ajjpcai'  lii/  tlir  coiiniiitmi'iif  tliat  tlic 
party  was  l)i'oUL,dit  in  custuly  or  liad  comniunic.ition  of  tlu; 
fliar;,'»':  tliat  lie  was  callcd  on  to  niakc  answcr,  or  did  answci", 
or  tliat  lii'  was  présent  wlii  n  citiivictefl  and  sentence  pronoun- 
ced,  tliese  last  lieiiiu'  /'" /''V//  ("clniiciil,  will  l»e  Itest  conside- 
red  after  tlie  main  ipiestion  sultniitteil  to  our  considération 
sliall  liave  lieeii  disposed  of. 

It  isnotdenied  tliat,  in  Kni,dand,  liotli  lioiises  of  pai'lianieiit 
liiive  fre(piently  enfoi-eed  the  sanie  ri^îits  wliicli  liave  lieen  <'X- 
ercised  liy  tlie  leLfislative  couiicil  in  tliis  instance,  laititissaid 
tlie  liousi's  of  parlianieiit,  in  Kne-hind,  dérive  tlieir  autliority 
froni  lonif  aiid  iniineniorial  usaif.',  and  claini  it  as  an  inhérent 
rii,dit  derivn^d  to  tliem  fi'oni  the  juilicial  autliority  foiMiierly 
exereis  m1  \\y  h  )tli  hiMiiches  of  tiu'  leioslature,  as  i)art  of  the 
.1  ii'ii  R-(i'is.  And,  it  is  contemled  tliat,  as  the  let^ishitiN'e  coun- 
cil  and  the  house  of  asseujhly  of  this  province  owe  their  ori- 
e-in  to  the  constitutional  act,  "M  (îeo.  [IF,  ch.  XXXI.they  can- 
not  leif.illy  exercist!  such  power,  haviiio'  no  iidien-nt  rie-ht  to 
it.  Unh^ss,  tirst,  that  it  Ite  expressly  eianted  to  theiii  hy  that 
statut*',  oi",  se?ondly,  that  it  he  "  ni'.ffs>i(irihi  iiifi</riif,"  to  the 
correct  dischai'o-e  of  the  functions  re;(uired  of  tlieni  l»y  the 
act.  It  is  however,  adniitte<l  that,  if  the  ley;islative  council 
liave  the  />(n(V'/' /(*  coiiriff.  \vh'w]\  is  denied  :  then  the  (|ues- 
tion  of  llht'l  or  n'>  Hhcl  cannot  ln'  exaiiiined  into  Ity  the  coui't, 
upon  the  return  to  the  /xihi'u-i  CDrpiis.  This  ailniission  is  [)er- 
fectly  c  )rrect,  for,  not  havin<(  the  supp.)sed  lihel  and  procee- 
dinoN  hi'toi'e  us,  nor  the  nuans  of  biMuifiii"'  thein  under  our 
view,  tîith  M"  hy  app  'al  or  cprlhn'uri,  we  c  lunot  know  any 
thino;-  of  th  'ir  c:)nt:'nts.  Loiikiiiii'  at  th;;  act,  31  (Jeij.  ÎII,  ch. 
XXXr,  we  fînd  that  the  provincial  letrislatuiv  is  enipowered 
"  to  uiake  laws  for  the  peace,  welfare  and  oood  ^overnnient  of 
the  pi'ovinee."  and,  in  no  part  of  this  act,  is  tliere  any  men- 
tion of  what  shall  hn  the  privileo;es  of  eithei'  hraiich  of  the 
])rovincial  li'o-islatnre,  hut  it  is  cei'tainly  true  that  the  fra- 
lucrs  of  it  inteudcd  to  confer  upon  the  provinces  uf  IJpperand 
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Lowcr  Ciiiiada,  a  constitution  inixIcIcd.aM  fur  ax  circuniHtaïu'cH 
wouM  permit,  pit'cisdy  upon  tliat  of  (Ireat  Mritain.  It  lias 
lieen  well  oliserveil,  liy  Sir  W'illidin  /^/"(•/•N/oz/r,  ticatinif  upon 
tliis  wry  suliject,  "  tliat  tlie  privile^fes  of  pariiaiiientarc  larj^t- 
and  indelinite  :  tliat,  if  ail  the  privile},ji's  of  parliaineiit  were 
once  to  l>e  set  <lo\vn  and  duccrhi i iirtl,  and  lio  pii\  ilf^e  to  l'C 
allowed  l>iit  wliat  was  so  detined  and  deteiMiined,  it  were  easy 
foi-  tlie  executive  puwer  to  devi.se  sonie  in'\v  .a.sc,  not  witliin 
tlie  Une  of  pi'ivile^fe,  and  >i  mit  r  iiirtt'ncr  f/irrc:.;' Ut  liarassany 
refractory  nieinlier,  and  violate  tlie  freedoiii  <i  pailiainent  ; 
tlie  dij^nity  and  indepeiidenee  of  tlu-  two  lioi'.ses  arc  tlierefoie 
in  ^a-eat  nieasure  j)i'eserved  l»y  keepin»,'  tlieir  privile<fes  'iiidt'- 
jiiiUc."  (1)  C/iitti/,  in  liis  notes  npoii  tliis  pas.sa^'e,eoniliats  the 
doctrine,  and  tlie  conn»ilerH  of  a  mole  récent  édition  of  tlie 
conimentaries,  tliink,  witli  C/iifli/,  tliat  the  privilèges  of  par- 
liameiit  oui,dit  fo  'n'  (Iffinrd  ;  tliinij^li  tlit'y  add,  if  is  <li(fniilf 
fi)  ilosii^  wlieri'  tlii'  siinir  fioiiyr  tlmt  hiinls  may  lonsiui.  But  a 
iiioiv  intellijfilile  and  cli'ar  reasoii  wliy  tlu-  liouscs  of  pai'lia- 
liieiit  slioillil  liave  the  power  to  [)unisli  liliels  on   eitlier  liouse, 
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and  wliicli  is  e(|ually  applicahie  to  tlie  colonial  ie^^nsiature, 
wiillie  fountl  in  //o//,  wlierein  lie  treats  "  of  liliels  ai>aiiist 
tlie  two  liouses  of  parlianient."  (2)  "  Tlie  docti'ine  of  con- 
tempts,"  says  the  autlior,  "  as  it  lies  opeii  to  initnriil  reason, 
and  as  it  lias  lu-eii  explaiiie<l  hv  ail  our  soundest  law\crs,  may 
lie  laid  in  otie  principlo:  it  is  the  self-<lefence  of  a  court,  of  its 
unirai  ])erson  and  fuiictions.  The  ori^in  ami  iiecessity  of  it  are 
iiitelli^'ilile  in  the  mère  stateiiieiit.  It  is  évident  froiii  the 
iiiere  stateinent,  tliat  tins  privile^a-  of  puuishinjf  contenijits 
answers  to  Kclf-i/ffcucc  amon^st  iiidi\iduals,  lit'in^f  the  dej't'nce 
of  the  dioiiity,  liody  and  functions  of  tlu'  court.  Self-di'feiice 
in  an  indi\idual  eiuhraces  tliree  points,  charactei",  ];ersonal 
security  and  [)ersunal  lilierty.  Now,  a  nuirai  [lersou  lias  the 
sanie  properties,  and,  tlu-refore,  the  sauie  sulijects  of  si'lf-de- 
i'eiice.  'i'he  character  of  a  tUdidl  IkkIi/  is  its  di^niity,  and  the 
liherty  and  secui'ity  of  a  moi'al  hotly  are  the  hvv  exercise  of 
\is  jioUticiil  fil  ml  idiiK,  aijil  \\\v  fri'c  cii/di/iiicnf  of  \ts  /ml  it  nu/ 
rii/liff^.  'l'Ile  Hrst  co'.itempts,  therefoic,  and  the  [irivilencs 
M  liicli  are  founded  \ipon  theui,  ai"e  thosi'  wliicli  respect  the 
character  of  the  two  housrs  of  pai'liameiit,  and,  heiice,  it  may 
lie  laid  down  as  a  f^-eiii'ral  })rinciple,  that  w  hatever  orossly 
icHects  on  the  character  of  a  nieuiher  of  either  liouse,  what- 
ever  im])utes  to  him,  wliat  it  whould  he  a  lihel  (^lî)  to  imiiute 

(1)1  Black  Comm.,  I(i4. 

(2)  Hdlt,  on  /il,,/.  117,  cil    VIII. 

(;{)  W'iillfii  iinpulatifiiis  an  att'ei'tiiiga  intiiLlicr  of  |Kii'liaiiieiit  may  aininiiil  tu 
a  tiitiach  <if  jnivilt'gi;  \vitlu)ut  jK-rliapH  ))t'ing  libels  at  coininon  law. 
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t<»  an  onliiuiry  pcrsdii,  is  a  ci)iitriii|it.  aiul,  tlit-rrliy,  luciu'li  ut' 
)iiivilc<,fi'  :  it  is  a  ilin-ct  assmilt  ii|iuii  liis  cliai'at'tcr,  ami, 
tlirou^'li  //"  nilliiiii  |ii't',suiiict|  tu  II»'  cxcitcil  tlififliy  a  n>iise- 
(junititil  nhMfrfirtvni  ufhis  pulitical  iltitics.  It  lias  liccii  dciiiaii- 
(l«'(l  wliy  inivilfcrc  of  jiailiaiiit'Mt  sliuiiM  iiitfrpusf  w  litic  tlic  act 
it  cu^iii/alilf  liy  cuiimiun  law  :"  Tin-  cuiiimuii  law  lias  ^nvi-n  u 
n-iiicdy,  an<l  mur»'  |)Hi'ti('ulai'ly  in  tlic  case  (»f  liltcls  aii<l  assaults, 
wlitTf  is  tin-  ('(luity  tln'icfurr,  ur  wlifif  tin-  iifct-ssity,  tliat  tlic 
sanic  uti'ciicf  sliuuM  lit-  dunlily  |iniiislii'i|,  or  tliat  ut"  twu  pussiltlr 
cuurscs  uF  p.'uocfiliii^,  tliat  sliuiiM  !»»■  cliuscn,  wliicli  taki-s  tVuin 
tlu'  acciisfd  tlu-  fui  lus  ul"  ti'ial,  tli»' sccni'ity  ut'a  kiiuwii  law  and 
a  sctth'd  jiirisdicti<»ii  f  Tu  tliis  it  niay  I»'  answt'itMl,  tliat  if  Is  not 
roiilnii'ii  tu  iiiiy  kiiuwii  nilt'  ut'  law,  and  ccitaiiily  nut  tu  any 
nwixiiiiut'  /'ff/a/v'//">'.v//(7',  tliat  tlu'ii"  sliuuM  lie  tivo  rcnmlù'n 
fur  tlic  saille  »'\  il,  and  tliat  wlicrc  tlif  parlianifut,  as  a  court,  and 
tlic  law,  liavf  H  cuncurifiit  Jurisdictiun,  i-itlit-r,  ur  Kutli,  sliuiihl 
\  indicati' its  ri^lit.  It  is  nut  Inui  punislinicnts,  and  «'ach  uf 
tlit'iii  i(jii(tt  to  thr  (lit  fur  tlif  siiiiit'  uHciiff,  lait  twu  piinisli- 
nu'iits  for  iliHcrt'nt  parts  of  tlic  uH'i'iicc  :  twu  satisfactions  fur 
two  wuundcil  intcrcsts.  l'arlianicnt  is  injnrfd  in  its  privilc^n., 
tlic  law.in  tlic  jiulilic  ur  privatc  wron<,'.  l'arliaiiicnt  Itial  tlicir 
priviictjc,  and  tlic  law  takcs  cuinpciisati<ai,  fur  its  uwn  wrun^f. 
Is  if  mit  finis  in  lifirls  ut  roiiuiinn  tiiir  !  Tlu-  party  lias  an  ac- 
tiun  for  tlic  s[)ccial  damage  tu  liini.sclf,  aii<l  tlic  Kin^  an  indict- 
incnt  fur  tlic  injnry  tu  tlic  piildic  pcacc.  In  a'I  tlicsc  cases,  liu- 
wcvcr,  uf  cuncurrciit  jnri.sdictiun,  it  is  certainly  an  ai|;uiiicnt 
U)  i\\v  pvinli'iict'  and  il isfretioii  uf  citlier  liunsi-  tu  cunsidcr 
wlietlier  tlic  pénal  liand  uf  tlic  law  lie  nut  sntli  Mciit,  and 
wlictlier  tliat  iii'ri'ssiti/  in  wliii-li  tlic  ii iiiiniiiloiis  powcr  uf  pri- 
vilège is  fuiindcd  ducs  nut  ccasc  to  cxist  whcrc  tlic  law  is  at 
liaiid  witli  its  swur»!  aii<l  its  sliield."  Kruiii  tlic  priiiciplcs 
hcrc  statcd  it  a])pcai's  tu  fulluw  as  a  ilirart  rinisrijiuncr,  an 
i iiruiifrori'rfUilc  frnf/i,  tliat  tlic  rii;lit  uf  tlic  mural  person. 
naincly  tlic  Ic^'islativc  cuuncil,  tu  cunvict  and  piinisli  in  a 
snniniary  iiiaiiiier,  pcr.suns  onilty  uf  a  ^rruss  untraec  ui-  .sean- 
daluus  lilicl  upun  tliat  liudy,  iiiust  cxist  witliuiit  liavin^  rc- 
ctmrsc  tu  tlic  urdinary  iiiudcs  uf  prucccdin;^'  in  tlic  courts  uf 
law,  wliicli  tlic  leofislativc  council  coulil  iiut  cH'cct  liv  a  civil 
action,  liccausc,  as  a  liudy,  nu  sucli  action  c(Mild  l»e  niaintaincd 
nor  evcn  l»v  indictnicnt,  in  a  court  of  criininal  jurisdiction  ; 
tir.st,  liccausc  sucli  indictnicnt  wuuM  «Icjicnd  upoii  tlic  will  ul' 
thc  Crown,  and,  sccondly,  liecausc  tlic  oti'ciicc  W(»uld  lie  trictl 
as  a  hrcacli  of  tlic  pcacc,  and  not  as  a  violation  of  tlic  privi- 
Icm-H  of  tlic  liouse  :  witli  tliis  riirlit  tlicii,  tlicv  arc  vestcd  .-.s 
hcini;  nei'PSHii/dij  inridnit  to  thc  frce  exercise  of  tlieir  jioliti- 
cal  fur.ctions,  alistractcd  froni  every  (  uiisidciation  connccti  d 
witli  judic'al  autliority,  whicli  tliat  liody  is  said  gênerai ly  not 
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to  posscss.  Tlif  privilèges  ni"  pHrliiinieiit.  like  tlie  pieroj^utiveH 

(if  tlie  (  'l'oWM.  lire  tlie   l'i^^llts  aini  |)ri\  ilejfcs  (>r  tlie  |ie()p|c.    Tlie 

luii^iiii^e  oF  Lf.rd  h'll('iil>iifiniif/i,  in  tlie  cus'-ot'  linnlflt  vs. 
Alilii>l,  in  IHI  l,is  hIhu  sti'ietiy  iipplieiiMe  to  tlie  ciise  lii'fore  us. 
"'l'Ile  privilégies  wilicli  liehiii;,'  in  tl'eiii  (tlie  liolises  aï  piirliii- 
meiit),  seeiii,  at  ail  tiines,  to  liave  lieeii,  aiiil  iicci'ssti fil ij  uiiifif 
/«',  inhérent  in  tlieiii,  i iiih'iirii(liiif  itfnni/  pn-fi-dviif  ;  it  \vas 
necessjuy  tliat  tliey  slioul<l  luive  tlie  niost  roiniilcff  iwi'Sinud 
seenrity,  to  elialile  tlieiii  to  nii'i't  friil f/,  t'or  tlie  pnrpose  of  (lis- 
cliaii^nn^'  their  iiiipoitant  l'unetionH,  an<l,  aiso,  tliat  tliey  sliouM 
liave  tlie  li^'lit  ot  Kflf-firoffctioii  ;  I  .lo  iiot  nienn,"  says  tliat 
leai'iie»!  juilire.  "  iiierelv  awiiiist  aets  ot'  iii(ii\i(lnal  wrcaiif;  l'or 
jiooi-  anti  impotent,  iiifleed,  wouM  lie  tlie  privilèges  of  jiailia- 
inent,  il'  tliey  eouM  not  also  protect  tlieniselvesupiinst  injuries 
ami  atl'roiits  oHei-e(l  to  tlie  ae;^n'e;;ate  lioily,  wliieli  iiii^dit  preveiit 
oi-  iiiipede  tlie  t'nll  ami  etl'ectual  exercise  of  tlieir  purlianieiitary 
fmietions.  I iiil(i»'iiilii)tl II  of  any  preeedents  or  recot^'iiize<| 
jti'iirtirc  on  tlie  suliject,  sucli  a  liody  iiiust  /)  /u'iori,  lie  arnied 
witli  a  coiiipeteiit  autliority  to  eiif(»ree  tlie  fi-oc  and  iiidepen- 
dent  exercise  of  itsdWii  proper  fuiictitais,  wliatever  tliose  fuiie- 
tions  niiirlit  lie.  On  ^A/s  m'ound  it  lias  heen,  I  helieve,  verv  L'e- 
nerally  adinitted  in  arifunieiit,  tliat  tlie  lioiise  of  eoiiniioiis 
iiiust  11»',  and  is  autliorised  to  reiiiove  any  i m mnl laie  olistruc- 
tions  to  tlie  due  course  of  its  own  jiroceedin^.  But  tliis  niere 
]io\vei-  of  renio\iiie;  aetual  inipedinieiits  to  its  proceedines 
would  Ilot  lie  surticieiit  for  tlie  purposes  of  its  fiill  and  etli- 
cient  protection;  it  nmst  also  hâve  tlie  jxiwer  of  pintectin^ 
itself  fi'oni  insuit  and  imli^niity,  wlierever  oH'ered,  hy  puiiish- 
in^' tliose  wlio  otl'er  it.  ('an  tlie  hijrli  c(aii"t  of  jiarliaiiient,  or 
eitlier  of  tlie  two  liouses  of  wliicll  it  coiisists  lie  deeiiied  iiot  to 
possess,  intrinsically,  tliat  autliority  of  inunishino'  suniinarily 
foi-contenipts  wliicli  is  ackno\vled;,fed  to  lielon;^,  ami  is  daily  ex- 
ercised  as  lielone;inM^  to  every  stipeiior  court  of  law,  of  less  di- 
^nity  undoulitt'clly  tlian  itself:*  And  is  iiot  the  de^railation 
and  dis].aiay-e!iient  of  the  two  liouses  of  ]iarlianient,  in  tliees- 
tiiiiatioii  of  the  [lulilic,  'ly  conteiiiptuous  liliels,  as  niucli  an 
inipedinieiit  t<i  their  efficient  actin^f  with  re(;avd  to  the  pulilic, 
as  the  aetual  olistruction  of  an  individual  nieinliei'  liy  liodily 
force,  and  in  liis  eiideaviair  to  resort  to  the  place  where  jiarli- 
anient  is  holdeii  f  and  would  it  consist  with  the  di^^nity  of 
sucli  liodies,  or  what  is  more,  with  the  immédiate  and  effectuai 
exercise  of  their  imjiortant  functioiis,  tliat  tliey  .vAm/z/i/  icaif 
the  coinparatively  tanly  resuit  of  a  jirosedition  in  the  ordi- 
nary  course  of  law,  for  the  vindication  of  their  privileees  from 
wront;  and  insuit."  In  the  lords,  on  the  12tli  April,  is:il,  the 
Ivirl  of  l.'i iiin'lrl:  called  the  attention  of  the  liou.se  to  a  para- 
^ifi[)li    in  the    Tliiu'n   newspaiier   of  the   prccedin<^  Saturday, 
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tci-niiiij;' liiiii  "  a  tliii!^' witli  liuiiiîiii  ])i'('t('iisi()iis,  wlio  did  iiot 
Itlufsli  to  tri'iit  tlii'  iiRTc  pi'oposal  ol'  cstalilisliiiiir  at'uinl  t'ortlitî 
j-L'lic'i'  of  tlu'  (listrt'ssccl  aiid  lit'l]il('ss  Irisli,  witli  ln'utal  l'iilicule 
or  aliiiost  iuniious  Hcorn."  Aftci'  adeliak'in  wliiili  Loj'd  Aldoii 
aiid  otlicrs  dcclai't'd  tlicir  a]>|)i'<)liatit)n  of  sncli  attacks  liciiig 
notici'd  liy  tlic  liousc,  tlic  motion  "  tliat  thc  ))i'intiT  ol'  tlu; 
Ti ni(.-K  lie  ordcri'd  to  att(  iid  at  tlif  liarof  tliis  lunisc  to-iiioiTow," 
WHS  carric'd  \vitli<»ut  a  division.  On  tlic  ncxt  day,  ho  apyx'aird 
and  Wfis  i-oinniittcd  to  custody,  witli  tlic  usiimI  vote.  In  tlie 
course  in  tlit'  drhatc,  lord  Tnihrdcii  said  :  "And  wliy  uasthis 
powor  conferrcd  ;*  It  was  cont't'rivd,  not  l'oi'  tlic  proti-ctioii  of 
tliosc  wlio  ])oss('ss('(l  it,  not  toi"  tlic  sakc  of  tlic  liouse  of  lords, 
not  fur  tlic  sakc  of  thc  honsc  of  coninions,  not  for  thc  sakc  of 
thc  oiairts  of  law,  ail  of  wlioiii  wci'c  in  c(|ual  possession  of  the 
powcr,  (  I  )  Lut,  for  thc  sakc  of  thc  nation  at  large,  foi-  whose 
wcH'Mrc  find  wcll  mivcrnnicnt  it  wasalisolutch' ncei'ssai'v,  tliat 
ail  iiicn  slio'ild  hc  tiuiglit  to  pay  duc  i-c\-crcnc<'  to  tlu'  oi-i-ut 
leu'islativi'  coiuu'il  of  thc  kiniidoni,  and  to  thosc  trihuiials  of 
justice  in  wliicli  thc  kiws  of  Mic  land  woc  iidiiiiiiistcrv'd.  It 
was  foi-  thèse  ri-asons  tliat  tlu-  liouscs  of  parliaiiient  and  tlio 
courts  of  law  jiossessed  tliis  jiowcr  ;  it  was  for  thèse  reasoiiH 
tlicy  ouo-ht  to  jKisscss  it,  and  //<"  icas  (fuite  sure,  tliat,  if  thcy, 
and  espeeially  thc  liro  liouses  of  parliaiiient,  did  not  jiosses 
tliis  power  of  viiidicatino-  ihctnst-h'Cfi,  it  woul<l  lie  iiiijiossiiile 
tliiit  their  respective  duties  ciaild  he  perforiiieil  witli  dit^nity 
to  theiiisehes,  or  with  aihantan'c  to  tlie  countr\'."  'fliis  a<>ain 
slicws  thc  pi'i\  ilccc  in  (piestioii  docs  not  ilcpeiid,  as  lias  licen 
argued  in  thc  pi-esciif  instance.  u|;on  the  judicial  authority 
vcstcd  in  the  liody  cxci-i-isilin-  the  riylit  of  iliiplisoiiliielit  l'or 
liliel  :  luit  ujioii  thc  ]ii'inei]ile  of  sclf-(lercnce,  as  iiiuch  and  as 
correctly  a})|)licalilc  to  thc  Ici^islativc  couiicil,  as  a  hraneli  of 
the  pro\incial  lej^islatiirc,  as  it  caii  pa.-sihlii  lie  to  l'ithcr  liranch 
of  thc  parliaiiient  of  <Jreat  Ih'itaiii.  liesidcs,  ly  the  conviction 
licfiiri'  us,  thc  Icnislative  council  hâve  donc  no  iiiorc  than  the 
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(1)  .\  |)rc>])()sitioii  for  liiiiiif,'  tlio  ])iiiit('i'  fiiilcil,  aiul  tlio  Lnid  Oiiuircllor.  in 
il  liiost  cliKHiriil  s|»'('li,  set  Idii'i  'rciitcnlcii  ri;,'lit,  ami  slii\\C(l  tlial  tlic  lit/li/ 
ftitiiii  ilid  nul  l'xist  in  tlic  <()niiMiiii.><.    Tlic  tiillnu  in;,'  in  an  c.xlract  : 

'MicKid  (l()(l!  iny  lonls,  w  liocvcr  licaril,  lill  tliis  niiniifiil ,  wlicii  wcic  yon 
fxcr  liild,  till  tliis  ilay,  \\ln'ii  yoii  liavi'  licfii  tuld  it  hy  a  Loid  ( 'liit'f.histici' (if 
Knj.'laiid,  tliat  tlic  lioiisi!  of  couinions  lias  a  ri^'lil  to  inilict  .///»"<  a  ni',  iininison- 
iiicnt  u|M>ii  Mis  Majcsty's  siilijcctH,  in  \  indical  ion  of  llicii  inivilcgrs'r  Nu  oni; 
wlio  kiiows  any  tliinj;  of  tlic  law  and  consi  itnlion  of  tlic  coiiiitiy  can  licsitatc, 
fora  moment,  in  sayinj;  tliiit  iny  Lord  Cliicf  Justice  is  gricvoiisly  in  crror 
licii",  iiiid,  nntil  I  aiM  told  hy  my  nolilc  fricnd.  in  tenus  tlie  niost  clcar,  and 
tlie  inost  explicit.  1  will  not  Kelicvi'  llial  lie  is  pi  epaicd  to  défend  and  jiistify, 
in  law,  w  luit  lie  lias  tlnis  said  ;  for  hc  lias  tlicieliy  eonfeiied  npon  tlie  liouse  of 
coniinoii:;  ,1  power  wliicli  noue  of  liis  Icaiiicd,  none  of  liis  worst.  nniic  of  liis 
niost  coriii)il.  none  of  liis  Icasl  (alni,  liis  hast  tciiipciatc.  or  liis  Icast  res|)ec- 
lahlo  piedeefj.'ors  cver  dleaiiit  uf  ailuilig  the  coninions  with.  " 
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liouso  of  coiiiinoiis  lias  iiivariably  <loiu*  iipon  siiiiilar  ocousiou.s, 
imprisoiied  tlu*  ottV'iidt'r,  diii'iii^  tlu*  st'ssion  ot"  tlu*  lof^'islaturi*, 
juul,  in  80  doii)g,  Imve  oxt*r('isfd  a  powi'i"  wlucli,  durin^  a 
pcriod  t'"  l'tirJji  forlji  i/nirs,  lias  liccii  frciiut'iitly  i'Xt,'rcis«Ml 
îiy  tilt*  as.st*iiil)ly  uf  tliis  provinct*,  and  iiiori*  particularly  in  the 
récent  case  of  Monk,  who,  on  the  2 Ist  Kehi'uary,  I<S17,  was 
conmiitted  to  tlu*  coniiiion  <^aol,  (htriii;/  iilatsurc,  l»y  tlu*  as- 
seniMy,  for  a  conteinpt  and  violation  of  its  privilèges,  aiul  was 
Hu!»se(pit'ntly  ilisehar^ed  l)y  the  (*(Uii't,  on  tlu*  22iul  of  March, 
the  sanie  day  on  whu-h  the  le^islatnre  was  proi-o^ned.  That 
thèse  privile<i;es  hâve  likewise  lieen  acted  ni)on  l>y  other  pro- 
vincial leffislatures,  and  hâve  been  recot,'nized  hy  the  higliest 
authority,  niay  be  seen  by  the  Jonrnals  of  the  assenibly  of 
Janiaica,  in  1(S()(S,  in  the  case  of  majoi-  t^eiu*ral  Cdmiic/idd, 
and  by  the  Journals  of  the  assenibly  of  tliis  province,  in  the 
case  of  Monk,  in  the  year  1818,  in  which  the  cases  are  col- 
leeted. 

With  resp.'ct  to  the  objections  tiken  to  the  warrant  of 
connnitnu'nt  in  thi.s  case,  it  ïh  a  .sutîicient  answer  to  say,  that 
it  does  appear  tlu*  party  lias  been  coovlctcd  for  a  breach  of 
the  pi-ivile^es  of  tlu*  liouse  coniniittin^  liini  :  the  sanu!  <-n'- 
tiilufii  is  not  neccssary  in  a  roiinnitiueiif,  which  wonld  be 
rcpiisite  to  support  a  conviction.  There  is  no  necessity  in  the 
coiiDiiitiueitt  to  state  that  the  party  was  bi-on^ht  beforc  tlu* 
lionse  in  custody,  was  niade  acqnainted  with  the  charge,  was 
called  npon  to  answer,  was  présent  when  convicted  and  sent- 
ence pronounced  :  ail  /A /.s'  nmsf  or  oi((//if  to  Itarc  pirccdcd  the 
coniniitnient,  but  the  tollowin^  authority  isconclusivi*  on  that 
liead  :  Se^*  tlic  case  of  Rc.r  vs.  Hinrkins  (1),  which  is  expres- 
sly  reco^niize<l  to  be  law,  in  Rrx  ..  Taj/lor,  (2)  on  which  l'ahy 
('\)  observes,  "  indee<l,  it  is  a  (général  i-ule  that  if  a  wai'rant  ot' 
coniniitnient  in  e.vccation,  ino  infrstli/  (Icfcctirr  on  the  fiicc  of 
it,  sh'jws  that  there  has  been  a  conviction  ;  the  court  will  not 
notice  the  defect,  until  the  can riclimi  is  retiii'iied  into  coui't, 
and  if  the  convictitni  be  riii'ht,  the  defects  in  the  coimnitiiicnt 
will  be  cured,  providcd  tlu*  latter  shews  the  like  ott'cnce  as  is 
statcd  in  tlu*  conviction."  Much  more  niji^lit  be  iirncd  upon 
the  présent  occasion,  Itut  it  is  unnecessary,  coincidin^'  as  l  do 
in  the  judj^nient  ot' tlu*  court,  and,  bein<;  dt'ci<ledly  ol  ojiinion 
that  we  cannot  ati'ord  the  l'elief  sou^dit  foi',  therefore,  Ict  the 
prisoner  be  reiiianded. 

T.\S(  iiEKKAr,  J.  :  This  (piestion  leads  us  to  considcr,  I. 
If  each  house  of  the  impérial  [larlianient  lias  a  riiçlit  to  inipri- 

(I)  K..rl.,*27-i. 

(•2)  7  0.  K.:.'{  M.  C,  4!ll. 

(3)  Fiilej',  011  coiirir/ioiis,  note  {'),  y.  •2').'<, 
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Hoii,  for  libcl  iigainst  that  liody  ;  2.  If  tli.'H  viglit  of  tlio  in4)(.'iial 
piirliaiiK'iit  L'xtt'iids  to  ])()tli  liou.ses  of  tlio  j)roviiicial  législature  ; 
aiul  '•\.  If  courts  of  justice  eau  take  coguizauce  of  tliis  uiatter. 
It  is  uuquestioual)le  that  the  lords  aud  eonnnous  hâve  inva- 
riahly  exercised  this  riglit,  and,  although  it  niay  hâve  been 
(|Uesti()m'd  by  soiue  indivi<luals,  courts  of  justice  hâve  reco- 
gnized  it  in  ail  cases.  The  lords  and  conuiions,  according  to 
the  ein)rniity  and  tendency  of  the  libel,  hâve  sonietinies  consi- 
(h'red  it  as  a  coutenipt  of  their  body,  sonietinies,  as  a  niere 
lireach  of  tlieir  privilèges,  but,  in  whatever  light  they  niay 
hâve  considered  it,  they  havo  uniforndy  exercised  tlie  rightof 
j)unishing  it.  Exainples  without  nuinbei',  be fore  and  up  totlie 
tiiiie  of  the  conunonwealth,  i'roni  the  period  of  the  re-establish- 
nient  of  the  nionarchy,  to  the  révolution,  in  l(i<S(S,  froin  that 
tinie  to  the  end  of  the  reign  of  William  the  Third,  and  froiu 
the  latter  period  to  the  latest  reigns,  attest  that,  under  ail 
circunistances,  either  of  révolution  or  pt)litical  changes,  in 
which  England  niay  bave  been  placed,  the  two  bouses  of 
parlianient  bave  always  enjoyed  and  exercise<l  the  right  of 
iniprisoning  persons,  whether  niendiers  of  their  own  body  or 
not,  for  br(  .ich  of  their  privilèges,  either  arising  froni  injui'i- 
ous  language,  or  writings  derogatory  to  the  honor  and  charac- 
ter  of  the  bouse,  or  any  of  its  niend)ers,  after  baving  dedared 
theni  guilty  of  a  breach  of  their  privilèges.  Whatever  niay 
hâve  been  the  origin  of  this  right,  whether  it  is  derived  troni 
the  Aviii  Rf';li\  whose  privilèges  parlianient  enjoyed,  wlien 
both  bouses  were  united,  .ind  which  they  res})ectively  preseï'- 
ved,  wheii  they  becanu!  separated  into  two  bodies  ;  those 
])i'ecedents  estalilisb  the  parlianientary  law  on  this  point,  as 
well  as  its  utility  and  necessity  ftir  niaintaining  the  dignity 
and  independence  of  liotli  bouses  ;  they  also  establish  an 
acknowledgnient  of  this  right,  by  the  courts  of  justice,  and  its 
analogy  to  their  own  [lowers.  Although,  on  certain  occasions, 
the  bouse  of  couinions  niay  bave  thought  it  proper  froni 
circunistances  of  the  moment,  to  bavi^  l'ecovu'se  to  the  ordiiia- 
rv  tribunals,  it  bas  not  thereby  renounced  the  right  of  niaintai- 
ning its  jirivileges  by  its  own  authority,  and  the  case  of  Sir 
Francis  Hiirilctt  proves  this  fact.  Thèse  liodies  hâve  always 
considered  themselves  as  sole  judges  of  conti-nipt,'-  against 
theniselves,  and  as  guardians  of  tlieii-  own  privilège  s.  In  fine, 
it  is  a  right  coeval  with  the  constitution,  it  is  a  right  which 
niav  be  ti'uly  saitl  to  be  part  of  the  fundamental  law  of  parlia- 
nient. Parlianientary  law  is  a  part  of  the  law  of  the  land,  and 
part  of  this  Icx  terni'  is  to  be  foinid  in  the  great  chaitei',  whe- 
rein  it  is  declarecl  "  that  no  fretiiian  sliall  be  ini[)risone<l, 
unless  in  virtue  of  a  judgnient  of  bis  peers,  oi' /^//  ///c /(Mt  ^)f 
t/ic  (diid."   This  right,  .so  essential  to  the  liberty  of  .speech,   to 
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the  îndependeiiee  (il'  tliesc  lioilies,  and  to  tlie  ^■eiu'ral  sal'ety  ^>t' 
the  atate,  as  well  as  ot' thèse  liodies  theniselves,  nuist  he  eunside- 
red  HH  iidierent  in  theni.  It  is  upon  thèse  principles  tliat 
prosecutions  instituted  in  courts  of  justice,  in  ordtsr  to  contest 
thèse  ri^hts,  hâve  heen  disuiissed,  and  that  persons  hrou^ht 
hefon;  tiieni  lt\  /tufieds  corimx,  iiave  heen  invai'iahlv  reiiiandeil 
U{)on  sii^ht  of  the  n'turn  to  the  writ,  when  it  njjpeared  they 
were  connuitte<l  hy  warrant  of  the  speaker,  'l'his  province 
enjoys  a  constitution  similar  to  that  of  Kn^dand,  in  viitne  ot' 
a  particular  statute,  it  is  true,  to  niake  laws  for  the  welfare 
an<l  ^ood  ^rovei-nnient  of  the  province.  Althoui^h  the  statutes 
mention  only  this  })o\ver,  it  does  not  deprive  the  colonial 
législature  of  their  powers  which  ai*e  inhérent  and  necessary 
to  hodies  constituted  to  perforin  their  duties  with  liberty, 
independeiice  and  foi'  tlu'  gênerai  good.  Each  hody  of  the 
colonial  législature  niust  hâve,  in  itself,  the  éléments  of  its  own 
préservation,  and  possess  those  rights  which  are  inhérent  to 
similar  hodies,  and  without  which  it  would  he  constantly  exj)o- 
sed  to  contempt  and  destruction.  Tlien,  where,  to  what  eoun- 
try  or  b()<ly,  nuist  it  look  to  seek  for  its  powers  and  protecting 
laws,  if  it  is  not  to  the  hodies,  h(»th  houses  of  imi)t'rial  parlia- 
ment,  who  hâve  given  the  country  a  })artieipation  in  a  free, 
hut  strong  and  ])owerful  constitution,  eaj)al)le  of  niaintaining 
itself  !  If,  in  Kngland,  this  power  is  recognizi'd  a.s  inhci'ent  in 
the  constitution,  that  is  to  say,  as  a  [)arliamentary  law, 
necessary  t(j  tlu'  independence  of  their  hodies,  as  a  law  of  the 
country,  it  existvS  in  this  country.  In  granting  us  the  constitu- 
tion, (Ireat  Britain  lias  giv*-n  us  the  laws  to  protect  it. 
Although  the  constitutif 'Ual  act  niaintains  h\it  cei'tani  particu- 
lai-  (hities,  this  does  not  deprive  the  colonial  législature  of  the 
other  powers  which  aiv  enjoyed  hy  the  other  colonies,  where 
constitutions  ai'e  only  estahlishetl  hy  charter;  indeed  the 
provincial  législature  has  performe«l  other  duties  inhérent  in 
the  impérial  parliament,  and  the  riglit  of  iloing  which  cannot 
he  denied  to  our  provincial  legislattne,  although  not  meiitio- 
ned  in  the  constitutional  acts,  and  thi'ir  duties  are  also  of  high 
importance,  aiid  required  power  and  imlependence  of  a  cons- 
titutional eharacter  to  fulHl  theni.  Thèse  rights  hâve  heen 
claimed  and  e.xercised  in  this  countrv,  since  the  connueiicc- 
ment  of  the  con.stitution,  and  the  same  thing  ha.-;  ohtaincd  in 
other  colonies,  in  Jamaica.as  well  as  elsewhei'e,  and  they  hâve 
heen  .sanctioned  hy  the  courts  of  justice  of  this  ctiuntiy,  in 
the  case  of  Srunud  Wcntutort/i  Monk.  It  is  true  that  this 
case  was  for  a  contempt  of  the  hou.se  ;  hut  the  constitutional 
act  does  not  maintain  the  case  of  contem[)t  more  than  it  does 
that  of  a  simple  hreach  of  [irivilege,  and  if  the  court  conside- 
red  tliat  the  house  had  a  l'ight  to  inij)rison  (SVujMwf  Wenhvorth 
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Moiik,  for  a  CDiitciiipt,  iKttwitlistainliiiff  tlic  silence  of  tho 
constitutioiiul  ai-t,  on  tlii-  Hanu'  siil)j('ct,  liyanalo^y,  thc  courts 
caniiot  (leiiy  it  thc  lii^ht  of  iiiiprisonini^  for  a  Itrcacli  of  [)riviU;- 
^f(',  hy  thc  publication  of  a  lilicl,  sinco  thi.s  ri^ht  of  noticinf:f 
ami  prott'ctin^  its  own  privilèges  is  as  essential  as  thc  rij^ht 
of  ju(l^in«,f  on  contempts  of  its  own  hody.  This  powcr  niust  lie 
considered  in  this  countrv  as  in  Kntdand,  as  tlie  law  of  thc 
land,  and  which  could  nothe  vielded  without  the  concunrncc 
of  tlu!  thrci'  lir.mchcs.  Thc  législative  council,  as  well  as  thc 
assenihly,  hcin^  thc  sole  jud^'u  of  contempts  a(>'ainst  its  own 
hody,  the  ifuardian  of  its  own  prlvile<rcs,  it  had  jurisdiction  in 
the  présent  instanci',  and  if  it  ha<l  Jurisdiction,  iti)ein^  a  hody 
not  infci'ior  to  othcr  trihunals,  we  havc  not  thc  powcr  to  révise 
its  px'occcdin^s,  we  arc  not  a  court  of  appeal,  froni  what  it 
luay  havc  tlccidcd.  Wc  cannot  takc  co^^nizancc  of  its  privilc- 
o'cs,  it  helon^s  <(((  aliitd  exa incii.  Thc  liiihcdN  <'(>rpas  tict,  in 
Kiif^dand,  could  not  ccrtainiy  ^ive  to  onc  jud^fcnlonc,  in  chani- 
hers,  or  to  a  court  thc  powcr  <>f  judfifin^  thc  privile<res  of  thc 
lords  and  couinions,  ncithcr,  thcn,  can  thc  liahais  rurpiis  act 
^ive  us  thc  ri^ht  of  judi^in^  thc  privilèges  of  thc  législative 
council  or  assciuhly.  Thc  hill  of  ri^hts,  which  fornis  part  of 
thc  parliaincntary  law  says  tha, ,  "the  libcrty  of  speech  and 
dchatc,  or  pi'ofccd'i  iiijs  lu  pu  ri  lu  meut  sliall  not  he  iiuplcaded, 
nor  be  callcd  in  (picstion,  hy  any  court,  or  othcr  place,  out  of 
parlianient."  'i'his  act  or  charter  which,  coiuparativcly  spea- 
kinii',  is  not  of  ancicnt  date,  is  but  dechu'atory  of  thèse  ancient 
and  neccHsary  rights  and  privilej^cs  of  parlianient.  'I'his  act 
is  as  niuch  in  force  in  this  piovince  as  in  Eni^land.  We  gran- 
ted  thc  liiihcii^  corpus,  not  bein^-  awarc  of  the  exact  nature  of 
thc  coinniitiiicnt,  but  now  that  we  sec  that  it  is  in  conscipicnce 
of  a  judi^iiicnt  of  thc  leifislative  council,  respecting  its  pi'ivilc- 
^cs,  and  that  the  iniprisoniiient  is  in  cxi'cution  of  that  judg- 
nient,  we  iinist  stop,  and  cannot  libéra  te  the  j)crson  iiii])risoncd, 
nor  admit  liiin  to  bail.  It  is  ncccssary  U)  be  obscrvcd  that 
grcîit  confusion  and  disorder  woiild  follow.  if  we  could,  upon 
a  writ  i)i'  liiihnts  corpus  examine  aiid  détermine  ujion  con- 
tempts of  hii^hcr  courts.  Tins  p.ower  of  committin^  flows  IVoiii 
thc  priniaiy  principlcs  of  justice,  for,  if  thc  council  bas  a  ri<i-ht 
to  décide,  it  lias  also  the  ri^lit  to  puiiish.  It  lias  been  objected 
that,  thc  power  of  citlu'i'  housc  to  iiiiprison  for  libcl  is  contrary 
to  thc  law,  which  Icavcs  thc  décision  of  such  cîiscs  to  jurics, 
and  cspccially  to  Mr.  Fo.rs  act,  which  leavcs  ail,  the  fact  of 
thc  ptiblication  as  well  as  the  (piestion  of  libcl,  to  thc  jury. 
Hut  this  act  was  ne\ci'  inti'iided  to  annul  the  ri^dits  an<l 
privili'^cs  of  ]iarliaiiient.  Jt  atiects  only  those  cases  brouf^ht 
licfia'c  a  jury,  aiid  not  thosc  brou^ht  beforc  parliament,  and, 
nioi'covcr,  thc  case  of  Bardctf,  in  which    this   (piestion   was 
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(k'cided  at'tcr  soleiu'i  ar^ini\"nt,  is  lonij  postriMor  ta  Mr.  Fn.r's 
act,  w'hich  i.s  tlu-  'Md  (Jeo.  lU,  cli.  LX.  It  lias  lu'cn  also  stateil 
that  tho  case  of  liardpff  was  one  where  the  house  had  piin- 
ished  one  of  itsown  nienil»'rs.  But,  in  thatca.se,  tlie  court  took 
not  into  con.si<leration  wlicther  he  was  a  nicndter  or  not,  it 
decided  on  the  ^eni-ral  (piestion  as  to  whetlier  the  connnons 
could  tiike  .o^ni/.ance  of  a  liltel  puhlished  ai^ainst  its  own 
hoily.atid  punish  the  author.  It  lias  hL'cii  farthei'olijt'ctcd  tl.at 
the  pi'isoners  hâve  lieen  coiidenine(|  without  hein^  lieard  in 
their  defence.  But  the  answer  to  tins  is  to  lu-  found  in  the 
connnitnient.  It  appe.irs,  hy  the  coniiiitnieiit,  that  they  hâve 
lieen  found  f^uilty  ot  a  Itroach  of  priviK't,re.  This  supposes 
tliat  they  hâve  heen  previously  heard.  \Ve  hâve  nothin<( 
to  say  on  tlir  mode  of  ])roceedinif  in  pnriiaiii.'nt,  they  hâve 
their  System  !is  we  liave  ours:  they  hâve  jurisdietioM,  and 
that  is  .sutîicient  to  stop  us  from  fj^oinj;  any  furthei'.  For 
theae  reasons,  aiid  tlios.'  i;lv  •"  'y  the  other  hniraed  jud- 
ges,  I  am  of  opinion  that  we  cannot  lihtu'ate  the  ])risoner  on 
the  présent  occasion,  and  he  must  l).'  rem  inded.  (Shi<irt'>^ 
Rcp.,  p.  478) 

The  saine  order  was  eiitered,  in  tlu-  caae  of  l,n<lii>r  hiiiiriiai/,  lnoiiglit  liefo- 
re  tlie  court,  liy  aiiotlier  writ  of  h(ilii(H  r/ir/)ii-(,  upoii  a  conviction  liy  tlie 
législative  couiicil,  on  tlic  ITtli  .laniiary,  IS.'i'2,  for  a  siinilar  hreai'li  of  privilège 
in  puhlisliiiig  in  the  pii|)ui-  intituleil  "  La  Mliin-n,"  on  Momlay,  llie  ittli 
Jauuaiy,  \KÎ1,  a  lil>el  upoii  tlie  législative  couueil. 


NAVIGABLE  AND  FLOATABLE  RIVERS. 

CorHT  of  KiN  i's  F.i:\('H,  Queliec,  20th  Octol.er,  1M32. 
Omva,  a^ainst  BoissoNXAn/i'. 

Hilil:  Tliat  iiavitrable  rivci-s  havc  always  hccii  n'v'anlc  l  as  piililic 
lii<;Ii\vays,  ami  (IcpciulciU'ii's  of  thc  piililic  ilmiurm  ;  and  fluatahlt'  rivcrs 
are  rc^iinlcil  in  tlio  saiii^'  liîjflit.  in  holli,  tli(>  inihlic  havf  a  lc;:al  servi- 
tude, fur  (loatin;;  (lowii  lugs  (ir  ral'ts,  ami  tlic  proprictors  of  tin'  adjoiiiiiii: 
liaiiks  caiiiKit  iis(î  tiic  hcds  (li'such  rivers  tu  thc  dctriniciit  ntsindi  scr- 
vitiidc.  (1) 

This  was  an  action  of  damaocs,  hy  the  IMaintifl' a^ainst  the 
])efendant,  for  olistrnctin^  the  river  »S7.  Tlununs,  liy  lioonis 
arul  otherwise,  ami,  thereliy,  stopjiino'  ci'i'tai!i  lo^s  of  titiilier, 
in  their  descent  towanls  the  St.  Ijawrenee,  from  the  laml  of 
the  l'Iaintitf,  which  lies  on  the  saine  liver  >S7.  Tlionuts,  aliovt- 
that  of  the  Défendant,  and,  tlius,  interru]»tinf^  the  free  passaire 
of  the  rlvei-.  Thc  Défendant  averivd  tlmt  ilic  firrrSf.  Thoiintu 

0)  V.  art.  4(M»('.  C. 
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ttuis  nof  a  ndv'ujable  river,  aiid  that  the  Plîiintifi'jind  othors, 
luul  thei-efore  no  It'f^al  i'i<,flit  to  use  the  waters  of  tliat  river, 
for  Hoatinjr  Io^h  to  tlu-  St.  Lawrence,  or  otlier  siniilar  purposes. 
Skw'KLL,  Ou.  J  :  It  may,  1  think,  lie  received  a.s  a  gênerai 
priiiciple,  tliat  the  ])ul)lic  hâve  a  ri^'ht  to  ail  the  a(lvaiita<îeH, 
Huited  to  pulilie  purposes,  whieh  the  natnral  state  of  a  river 
iitibrd.s,  autl  that  no  change  ean  he  etiected  in  the  state  and 
condition  of  a  river,  which  doe.safibrd  mich  advanta^es,  nnless 
sonie  ^nvater  déférée  of  convenienee  is  thei'ehy  ohtained  for 
the  puhlic  (  I  ).  Where  theie  is  a  sniall  streani  of  runnin^  wa- 
ter,  coarn  d'eun,  the  owners  of  the  land  over  whieh  it  Hows, 
liave  cex'tainly  a  rif^ht  to  niake.UHe  of  so  nuich  of  it  as  is 
nece.ssary  for  their  eonvenience,  (hii'in^f  its]iassa^e.  But,  even, 
in  such  streaui.s,  the  law  earefully  i)i'oteets  the  ri<;hts  of  ail 
who  may  behenetited  by  the  water  which  tlows  in  theni.  The 
(piantity  of  water,  iii  such  cases,  is  in  faet  .so  sniall,  that  it 
can  only  he  applied  to  the  ordinaiy  jjurposes  of  life.  But, 
whoever  (h)es  so  apply  it,  is  hound  to  doit  in  a  niainier  which 
is  not  inconsistent  with  the  ri<ihts  of  other  owners  oF  lands 
ov^er  which  the  streaiu  naturally  tlows.  A  ])artial  diminution 
of  its  (piaiitity,  if  reasonable  and  nece.ssiiiy,  is  ])ei-niitte(l  :  but, 
he  who  avails  hiniself  of  tins  pei'niission,  in  the  exercise  of 
lus  ritj'ht.  must  not  injui'e  oi'  ainioy  his  neijrhboui",  by  causiji^ 
it  to  How  baek  upou  his  land,  nor  will  the  law  allow  hini  to 
divert  the  water  froni  its  course,  or  to  detain  it  unreasonably. 
"Si  le  ])i-oj)i'iétaire  d'un  héritaire,"  says  TaiiUlcr,  {'!)  "(pli 
"  traverse  un  courant  d'eau,  pouvait  détourner  (îe  courant,  ou 
'■  en  retenir  toutes  les  eaux,  au  jiréjudice  du  fonds  inférieur, 
"  le  propriétaire  su|)érieui'  aurait  le  même  droit.  La  loi  donc 
"  s'y  oppose  pai-  \\\\  motif  d'éciuité  :  et,  en  défendant  à  l'un  et 
"  à  l'autre  de  détourner  le  cours  de  l'eau,  protéine  éi^alenient 
"  leurs  pi'opi'iétés  pai-  la  limitation  même  cpi'elle  y  a))j)orte. 
"  Ils  ]ieuvent  user  de  l'eau  pendant  (lu'elle  traverse  leiu' 
"  héritii<fe,  l'y  faire  ciiruler,  comme  bon  leur  semble,  mais  à  la 
"  charj^e  de  la  rendre,  à  la  sortie  «le  leur  fonds,  à  son  ctun-s 
"  oi'flinaire."  (.S)  The  niaxim,  tlierefor(\  "sic  uterc  tno  ut 
alicnviii  non  lii'dds,"  a])[)lies  in  its  fui  1  force  to  tlu;  enjoyment 
of  l)rooks  and  rivulets /\;/  in(livklu<ilf<,  iind,  à  /(rrfùiri,  nmst 
be  eipially  applicable  to  the  eiijoymenl  of  livers,  in  which  the 
vob,;;>)e  of  water  is  so  m-eat,asnot  onlv  to  bi-netit  individuals, 
but  to  atfoi'd  additional  aihanta^es,  which  benetit  the  public 
at  1  irjre.  Accordin^dy,  in  the  law  of  France,  navigable  rivers 
iiave  always  been  l'eii^arded  as  publie  hi^diways,  and,  as   such, 

(1)2  Stiarkie,  '7'Ae  <uw  of'/ord  (iro.-iniior. 

('-')  3  Toulliur,  p.  !»(». 

(;{)  •_'  Hfiiiy's.  ]).  !)!•!•  to  HIO'J. 


l 


otluTS, 

t  river, 
irposes. 
^l'iu'ral 
intii<ït'H, 
a  rivi'r 
ite  1111(1 
;,  iniU'ss 
lu'd   foi* 
u^  wa- 
t  tiows, 
it  as   ÏH 
ut,  éveil, 
s  of  ail 
L'iii.  The 
that    it 
ife.   But, 
L-r  wliicli 
of   lan<ls 
uimitidii 
ted:  liut, 
ercise  of 
'  canHiii<f 
\'  liini   to 
isDiialily. 
(2)  "  (liù 
iraiit,  ou 
ni'érieur, 
oi    donc 
a  l'un  et 
aU'nieiit 
i])])()rte. 
se    leur 
mis  à  la 
Il  cours 

flKI     i(t 

joyineiit 

/',    IMUst 

hieh  th.' 

ividiials, 

puhlie 

ri  vers 


as 


sucli, 


l)K    I.A    l'UOVlXCE    J)L   l^L'KHEC. 


a91 


depeiideiicies  of  tlie  puhlic  domain;  (l)and  Hoatahle  rivers 
(rivières  Hottahles,  as  tliey  are  tliere  ternied)  liave  beeii  viewed 
in  tlie  sanie  li^lit.  (2)  In  every  river  whieli  is  navigahle  for 
hoats  or  larder  vessi-ls,  and  in  every  river  which  is  Hoatahle, 
that  is  to  say,  capa!»le  of  Hoatiii^  logs  or  rafts,  (3)  the  puhlic, 
as  in  tlngland  (4)  and  in  America,  (5)  hâve  an  easeiiieiit  or 
le^al  servitude,  \'\/..  a  rii^lit  t)f  passatije,  as  in  a  puhlie  hi^hway, 
and,  consetpieiitly,  the  proprietors  of  the  adjoinin^  banks,  he 
they  who  they  inay,  can  neither  use  the  bed  or  the  water  of 
sucîi  rivers  (in  what  regards  the  public)  in  any  way  which  is 
inconsistent  with  the  easement  to  which  the  public  are  so 
entitled.  ((>)  The  évidence  in  tins  case  iiiay  not  be  sufficient 
to  shew  that  the  river  Suint  Thomas  i.s  a  rivière  luiriiniblc. 
But  the  fact  that  the  logs  Hoated  down  the  streani,  from  the 
Plaintiff's  land  to  the  Défendants,  and  were  tliere  Ht(jppe(l,  in 
their  progress  towards  the  Saint  Lawrence,  by  the  boom 
which  the  latter  lias  cimstructed,  proves  it  to  be  a  "  rivière 
flottable,"  and  judgmeiit,  therefore,  imist  be  entered  up  for 
the  Plaintirt'. 

Let  it  be  referred  to  ex]>erts  to  report  the  (piantuni  of  the 
damages  which  the  Plaintiff  lias  sustained.  {StiuirVu  Kep. 
p.  524.) 


PRIVY  CODNCn..-APPEAL. 

PiiiVY  CouxciL,  20th  November,  1832. 

ArsTix  CrviLMEH,  Appellant,  and  Ohadiah  Aylwix,  Res- 
pondeiit. 

Ail  iiot  of  the  purliiiniont  ot  Crrcut  liritahi  declared,  that  ail  laws 
pa.SHod  by  the  lej^islature  of  a  colony  sliould  be  valid  and  bindintr, 
withln  the  ('(jlony,  and directed  that  the  colonial  (/ourtof  A])|ieal  «hould 
he  Knbjected  to  .sni'h  ai)|)eal  as  it  wan  previonsly  to  the  nassinjf  of  tho 
art,  and  al.so  to  stich  fin'thcr  and  other  provisions  as  rni<;ht  be  mado  in 
that  behalf  by  any  act  ofthe  l'olonial  le^'islature  :  Z/»/'/,  tiiat,  an  ai't 
havinj:  l)oen  passed  by  the  colonial  législature,  liniitinj;  the  right  of 
ai)iieal  to  causes  wliere  the  suni  in  dispute  was  not  less  than  jCiOO 
sterling:,  a  pétition  for  leave  to  ajjjieal,  in  a  cause  where  the  siiin  was  of 

(1)1  Ft'-vre  (le  la  Planche,  p.  1."). 

(2)  Ordonnances  des  Eaux,  etc.,  tit.  XXVII  ;   de  la  Police,  etc.,  des  Kaux, 
art.  44,  4"),  and  4(5. 

Pandectes  fraiivaises,  vol.  V,  j).  108  ;  Keiit'a  Com.,  vol.  III,  p.  342  ;  TouUier, 
vol.  III,  p.  m,  n"  14r). 

(3)  L.  C.  Denizart,  vol.  IX,  Floffaije. 

(4)  Haie,  Du  jure  inarii,  Pars  prima,  cli.  m,  p.  309. 

(5)  3  Kent'sConi..  344. 

(6)  See  the  Royal  Déclaration  of  January,  16(53,  in  Baccpiet,  vol.  I,  p.  457. 
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Icss  iimnnnt,  ('(Hild  iiot  ht'  rorcivcd  liy  tlii'  Kin;;  in  ('(iniicil,  altli<ni>fli 
tlicn-  was  il  .s|)('cial  saviii).',  in  the  culuiiial  act,  of  tlif  rijrlitt)  and  prern- 
gatives  oftht'  Crown.  (1) 

'l'iif  lU't  ot"  pHrliiuiieiit,  81  (Jco.  III,  cli.  xxxi,  cinmiKMily 
mllt'il  tlic  C'nnafla  Act,  cimcts,  (2)  tliat  thoiT  sliiill  1k;  a  légis- 
lative council  an<l  liousc  of  asseinldy,  in  each  of  the  provinces 
oF  rppei-  and  Lower  Canada,  and  that,  "  in  each  of  the  said 
"  pi'ovinees  respectively,  His  Majesty,  his  heirs  or  snceessors, 
"  shall  hâve  power,  duriiig  the  eontiiniance  of  thi.s  act,  liy  and 
"  witli  the  advic(î  and  con.sent  of  the  h'^islative  council  and 
"  aHsend)Iy  of  Huch  provinces  respectively,  to  niako  laws  for 
"  the  peace,  welfai'e  and  j^ood  {jfovei'inuent  thei'eof,  siich  laws 
"  ïiot  heing  l'cpiignant  to  this  act:  and  that  ail  such  laws, 
"  being  ])assed  by  the  législative  council  and  assend)ly  of 
"  either  of  the  said  pi'ovinces  respectively,  an<l  assi-nted  to  by 
"  His  Majesty,  his  heirs  oi*  successois,  <»i'  assented  to,  in  His 
"  Nbijesty's  naine,  by  such  ])ei"Hon  as  His  Majesty,  his  heirs  or 
"  successors,  shall,  fnnii  tinie  to  tinie,  appoint  to  be  the 
"  governor,  or  lieutenant  governor  of  such  province,  or  by 
"  such  person  as  His  Majesty,  his  heirs  or  sxiccessoi's,  shall, 
"  froni  tinie  to  tinie,  appoint  to  adniinister  the  governnient, 
"  within  the  sauie,  shall  be,  and  the  sanie  are  hereby  declai'ecl 
"  to  be,  by  virtue  of,  and  uiider  the  authority  of  this  act, 
"  valid  and  binding,  to  ail  intents  and  purposes  whatever, 
"  within  the  province  in  which  the  sanie  shall  hâve  been  so 
••  passed".  There  is  also  a  pi'ovision,  in  this  act,  for  the 
transmission,  by  the  governor,  lieutenant  govin'iior,  or  other 
person  administering  the  goverinnent,  by  the  first  convenient 
opportunity,  of  ail  bills  which  hâve  been  passed  by  the 
législative  council  and  assenibly,  and  assented  to  by  hini  in 
His  Majesty 's  nanie,  to  one  of  the  principal  secre  taries  of 
stiite  ;  and  also  ])()wer  i-eserved  to  the  King  of  disallowing 
any  such  bill,  within  two  years  (8)  after  it  bas  been 
received  by   the  secretary  of  state  (4)  The  84th  section  also 
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(1)  V.  art.  1178  C.  P.  C. 

(2)  8ec.  2.      .  .  , 

(3)  Tlui  gre  iter  part  of  the  colonial  statutes  receive  no  ex])ress  contirniation 
by  the  King,  and  are  held  to  be  valid  without  it.  Those  only  are  co»iKnned 
which  l'elate  to  nieasures  of  gênerai  and  pecnliar  importance,  or  interest,  or 
contain  a  clau.se  siispending  their  opération,  until  the  King'.s  pleasure  ia 
known,  the  latter  of  which,  if  not  confîrnied  within  tliree  years  froni  their 
passing,  {/n'n  i/cars  In/  .wc.  ,',7  of  r.  II f  of.ln,  ,11  V.  The  lirilixh  Xorth  Amcn'rn 
Ar/,  lfl(>7)  are  con.sidered  as  disallowed,  l)y  the  provisions  of  an  order  of  connoil 
of  the  (ith  of  .lanuaiy,  18()().  lioth  the  contirniation  an<l  disallowance  of 
colonial  statutes  are  sid)ject.s  of  a  spécial  order,  by  the  King  in  council.  See 
report  on  Barliadoes,  by  the  connnissioners  for  enquiring  into  the  administra- 
tion of  civil  and  criminal  justice  in  the  West  Indies,  p.  9, 

(4)  Sec.  31, 
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(iirects,  "  that  the  ofoveruor  or  lieutenant  f,'overnoi',  or  person 
"  adniinisterin^  the  o^ovcrninent  of  eaeh  of  the  said  pi'ovinees 
"  ivspectively,  to<;ether  with  sueli  executive  eouncil  as  sluiil 
"  he  ap|)ointe(l  liy  His  Majesty  for  the  attairs  of  sueh  pi'ovince, 
"  shall  Iti-  a  eoui't  of  civil  jurisdietion,  within  eaeh  of  the  saiil 
"  provinces  respectively,  for  heai'in^  and  deterniiniiif;  a])peals 
"  within  the  sanie,  in  the  liki'  cases,  ami  in  like  niatmei-  and 
"  foi'ni,  and  suhjeet  to  sueh  ap[)eal  therefroni,  as  s>ieh  appeals 
"  uii^ht  hefore  the  passin^  of  tins  act  hâve  been  hear<l  and 
"  det»!rniine  1  by  the  ^overnor  and  couneil  of  the  province  of 
"  Québec  ;  l)Ut  subject,  nevertheless,  to  sueh  further  or  other 
"  pn)visions  as  niay  be  niade  in  this  l»ehalf  l>y  any  act  of  the 
"  législative  couneil  and  assendily  of  either  of  the  said  pro- 
'  vinces  respectively,  assented  to  by  His  Majesty,  his  heii's  or 


successors. 


The  législative  couneil  and  assenddy  of  L>\ver  Cana<la 
passed  an  act,  in  the  .S-ith  year  of  Kin^  (leo.  IIl,  eoniinonly 
calle(l  the  iuilicatui'e  act,  which  was  assented  to  by  the 
goveruor  for  the  tinie  beinf;,  transniitted  by  hini  to  the 
secretary  of  state,  for  His  Majesty  s  a])proval,  and  was  not 
disallowed  by  hini.  The  80th  section  of  this  judicatui'e  act 
euicts,  "  that  the  jud^nient  of  the  ('ourt  af  Aopeals  shall  be 
"  final,  in  ail  cases,  wliere  tlie  inattei'  in  dispute  shall  not 
"  exceed  the  siun  or  value  of  £500  sterlinjr;  but,  in  ca,ses 
"  exeeeding  that  suni  or  value,  as  well  as  in  ail  cases  where 
"  the  inatter  in  (juestion  shall  relate  to  any  fee  of  office,  duty, 
"  rent,  revenue,  or  any  suni  or  sunis  of  nioney  payaltle  to 
"  His  Majesty,  titles  to  lands  or  tenenients,  animal  rents,  or 
"  sueh  like  uiatters  or  thin^s,  where  the  ri^hts  in  future  niay 
'■  be  bound,  an  appeal  shall  be  to  His  Majesty  in  his  privy 
"  couneil,  thouo-h  the  immédiate  sun\  or  value  a])pealed  for  be 
"  less  than  £500  sterling,  provided  security  be  tirst  duly  ^iven 
"  by  the  Appellant,  that  he  will  efîectually  pros'cute  his 
"  appeal  and  answer  the  condemnation,  and  also  ])ay  sueh 
"  costs  and  damaj^es  as  i,liall  lie  awarded  by  His  ^(ajesty  in 
"  his  privy  couneil,  in  case  the  judgment  of  the  said  Court  of 
"  Appeals  of  this  pi'ovince  be  athrmecl  :  or  provided  that  the 
"  Apjh'llant  aifives  and  déclares  in  writin^,  at  the  clerk 's  office 
"  of  the  court  appealed  fi'om,  that  he  does  not  objeet  to  the 
"  judo^ment  ao;ainst  hini  bein^'  earried  into  effect  accoi'flin^  to 
"  law,  on  which  condition  he  shall  ^ive  sureties  for  the  costs 
"  of  appeal  oïdy,  in  case  the  appeal  is  dismissed  :  and,  on 
'  condition,  als(j.  that  the  a])pellees  shall  not  be  obli^ed  to 
'  rendei-  and  return  to  the  App^dlant  more  than  tlie  net 
"  proceeds  of  the  exécution,  with  le^ml  interest  on  the  sum 
"  recovered  or  the  restitution  of  the  l'eal  property,  and  of  the 
"  net  value  of  the  produce  and  revenues  of  the  real  property, 
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"  whtTfot'  tlic  uppolK'e  luis  l)e»'ii  put  in  possi'ssioii,  liy  virtuo 
"  of  tlic  exf^cutioii,  to  tiikc  pliici-  fntiii  tlit-  clny  hc  ivcovcrc»! 
"  tlic  suiii,  or  posKfKHcd  tlif  rciil  ))r<))H'rtv,  iiiitil  jx'ri'cct 
"  n'Htitutinii  i.s  iiiikIc,  luit  \vitln»ut  luiy  (laiiuif;»'  a^îiiiist  tlic 
"  appi'llcc,  \ty  rcaHoii  ot"  such  cxccutioM,  iii  caHc  tliat  tlic  jud^- 
"  iiiciit  Itc  reversée],  aiiv  law.  custoiii,  or  usatrc  to  tlie  coiitrarv 
"  ii()t\vitlistaii(liii^f."  lu  tlie  4.'{r(l  section  ol'  tliis  act,  tl"  re  is  a 
proviso,  "  tliat  iiotliin^  tliereiii  cotitaincd  sliall  be  construcil, 
"  in  aiiy  niaiiiier,  to  dero^nite  f'roni  tlic  ri^lits  of  tlie  Crown, 
"  to  erect,  j'onstitiit*!  and  apjxiint  courts  of  civil  or  criniinal 
"  jurisdiction  witliin  tliis  provinc((,  and  to  appoint,  froiii  tiiiu* 
"  to  tiuic,  tlie  juil<,'es  and  oHiccrs  tlicreof,  as  His  Majcsty,  liis 
"  licirs  or  succcssors  sliall  tliink  nccessary  or  pi-oper  for  tlie 
"  circuiiistances  of  tliis  province,  or  to  dci"o<fate  froiii  'iny 
"  otlici-  riirlit  or  prérogative  of  tlie  ('rown  whatscx^ver." 

Tlie  R"spondent,  in  tliis  case,  liad  ohtained  a  jud^mcnt  of 
tlic  Court  of  A{)[)cals  for  Lowcr  Canada,  dated  tlie  2()tli  of 
Novcinhcr,  IHK)  (l'cvcrsin^  a  prcvious  une  ot"  thu  Court  of 
Kin<,''s  Beiicli  for  Montréal),  for  tlie  suni  of  £.S07  14s.  7d.  cur- 
rency,  and  costs,  and  sucd  ont  exécution  upoii  it.  Tlic  Appel- 
la!it  tlieii  tilcd  a  writ  of  "  opposition  to  tlie  exécution  (soiuc- 
wliat  rcsenililin(.j  tlic  a udita  (janrlâ  (1),  and  jnitiii  pleadin<;s, 
callcd  Miiji<'iiH  <roppnKi(i(ni,  in  supjiort  of  it.  To  tlicse  plea- 
dings,  tlic  Rcs[)ondent  ])Ut  in  an  answer,  and  tlie  Coui't  of 
King's  Bcnch,  at  Montréal,  ultiniately  granted  itiainlerer  on 
tlic  exécution,  wliicli  it  declared  to  hâve  liecn  illc<oiIlv  olitai- 
nc(l.  Tlie  Kespondcnt  tlien  appealed  to  tlic  Coui't  of  Appeals, 
and  tliat  tribunal,  by  a  iu(l<>:nient,  dated  tlic  3()tli  Julv,  liS21, 
l'cxer.sed  tlie  judj^nicnt  of  tht;  Coui't  of  King's  Reiidi. 

In  July,  1(S28,  thc  Apjicllant  preseiitcd  a  pétition  to  tlu- 
King  in  council,  for  Icavc  to  appcal  froni  botli  tlic  Judgiiicnts 
of  tlic  Coui't  of  Appeals,  of  tlic  2()th  of  Novenibcr,  1(S1()  and 
nndtlic  :i()tli  of  July,  1.S21  :  and,  on  tlic  28r(l  Junc,  1824,  lie 
obtained  an  ordcr  of  coinicil,  that  lie  sliould  bc  perniitted  to 
do  so,  without  préjudice  to  thc  question,  whethcr  the  appcal 
was  compétent  or  î>of-,  upon  givitiij  security,  in  thc  suiii  of 
£100,  to  [irosccutc  the  îippeal  witliin  a  ycai'  and  a  day  from 
thc  date  of  the  oi'dcr,  and  to  stand  thc  détermination,  in  case 
the  appcal  should  lie  dismisscd.  In  Decembcr,  1<S2(),  thc  Res- 
pondent  pi-cscntcd  his  pétition  to  the  King  in  council,  that 
thc  Appellant's  pétition  should  be  dismisscd,  with  costs 
Tliis  pétition  was  heard  before  the  committce  for  hcarin<; 
plantation  ajipeals,  on  thc  30th  of  Jaiuuxry,  and  2d  Februaiy, 
lN27,when  Tlieir  Lordships  (mlcred  that  cases  should  be  prin- 
ted  on  both  sides,  contined  to  the  question  of  tlie  competency 

(1)  Sée.  Pothier,    Tmlfr  ili-  la  Pritcrdiivc  rlii'f,  partie  4,  oli.  n,  urt  (t. 


iM: 


y   virtut' 

L'COVtTlMl 
|HTt'fl't 

liiist  tli(^ 
,\u-  }\uh^- 
contmry 
,)•  ic  is  H 
)n.stnu'(l, 
î  CroNVii, 
rriiniiml 
roin  tiiiit' 
josty,  hÏH 
r  i'or  the 
"i-oiu  'iny 

T. 

(rmi-nt,  »)t" 
"•2()tli  of 
C.'ourt  of 
s.  7<l.  cur- 
he  Appel- 
ai! (some- 
pK-iulin«,'H, 
Îk'si'  plea-^ 

Court   of 

'i itlcréc  on 

Uy   obtai- 

Appi'i»l^*> 

ilv,  1«21, 

DM     to     tlu- 

ndffiMcnts 
fSK)   iUitl 
1824,  he 
•initted  to 
\e  appe-al 
suiu    of 
iliiy  froiii 
1)11,  in  casi' 
the  Kes- 
uiieil,  that 
■itli     costs 
)!•  lioariiijî 
Fol.ruaiy, 
il  l)(î  priii- 
)iiipoteiicy 

art  (i. 


T 


DE   LA- l'IloVINC'E    DK   i,M  KIIKC, 


.SO') 


of  uppfal.  C'aHt's  wt'iT  ai'i'onliii^ly  prcpaiv»!,  and  tlic  pétition 
caint'  on  iiow  for  lieariii^. 

Col/r.MAN  (K.  C.)  for  tlic  IV'titioiit'r  :  Tlic  ri^dit  of  tlu- 
Kiii;^  in  c'cmncil  to  licar  aiul  (Ictcrniinc  npprals  fioni  tlit-  colo 
niai  courts,  on  l'vory  sulject,  and  of  t-vciv  aniouiit  in  value,  is 
one  of  tlie  iiiost  ancicnt  and  undoulitcd  pn'id<4;ativcs  of  tlic 
Crown.  (1)  No  prcroj^'ativc  ri^lit  of  His  Majesty,  iinicli  Icss 
one  wliic'li  is  calculatcd,  as  tliis  is,  for  tlic  relief  and  protec- 
tion of  tlic  subjtH't  in  distant  countries,  can  l»e  aliridj4;ed  or 
aliro^ated,  except  liy  tlic  niost  direct  ami  exjjrcss  words  of  an 
act  of  the  ^encrai  Ici^islaturc.  'i'he  Kin^  hiniself  cannot  dero- 
^'ate  froin  his  own  ri^ht,  or  refuse  to  exercise  his  own  prero- 
.^ative  foi-  the  henctit  of  the  suhject.  Lord  MdDsfuUI,  in  the 
case  of  lldll  vs.  dniiiphcll,  states  it  as  a  clear  proposition, 
"  that  if  the  Kin<;-  lias  a  power  to  alter  the  old,  ami  intioduce 
"  new  laws,  in  a  con((uercd  countrv,  this  le<;islation  heinj^  su- 
"  horilinat*'  to  his  own  authority  in  parliaiiient,  lie  cannot 
"  niake  any  new  clianii^c,  contrary  to  fundanicntal  principlcs." 
(2)  One  of  those  fundanieiitai  principk's  lias  always  heen  un- 
derstood  to  he,  the  ri^dit  of  ail  wlio  are  injui'cd  hy  the  deter- 
iiiinatioii  of  the  courts,  in  His  Majesty's  colonies,  to  appeal  to 
liiiii  in  lus  council  for  redress.  It  is  ti'ue,  that,  in  the  instruc- 
tions t  )  the  ^overnors  of  jilantations,  there  is  a  liniit  put  U])on 
tlieir  ])owt'i'  to  allow  ajipeals,  in  causes  wlu-ri'  the  iUiiount  in 
dis])ute  is  undcr  a  cei'tain  value:  but,  in  ail  those  instructions, 
there  is  an  express  réservation  of  the  power  of  the  Kino'  hini- 
self, in  council,  to  admit  appeals  upon  any  ternis,  and  for  any 
\alue.  As  far  as  reo-ards  the  province  of  Lower  Canada,  there 
ai-e  no  words  in  tlie  Kn<>lisli  statute  of  the  'Ust  (leo.  lll, 
wliicli  take  away  froiii  the  suhject  the  rit^'ht  of  ajipeal,  to 
wliicli  he  is  eiititled  hy  the  coninion  law  of  KiifjfJand.  'i'he 
words  of  the  provincial  statute  of  the  :î4tli  (îeo.  111,  are  cer- 
taiiily  more  extensive  :  lait,  in  that  also,  there  are  exi)ress 
provisoes,  that  notliin^  tliereiu  containcd  sluaild  deroj^'ate 
tVoni  the  ri^lits  of  the  Crown,  either  to  constitute  otlier  courts 
of  justice,  or  froni  anv  other  rioht  oi-pri-ro^rative  of  the  Crown 
whatsoever.  It  wouhl,  indeed,  lie  heyoïid  the  jiower  of  a  j'ro- 
\  iiicial  leoislatlire  to  take  awav  the  riijhts  of  His  Maiestv  to 
receive  appeals,  even  if  sucli  were  tlieir  intention  ;  and,  if  sucli 
M  construction  were  to  he  put  upon  this  provincial  act,  it 
would  ht»  iiiconsisteiit  with  the  ;ilst  (ieo.  lll,  wliicli  lias 
heen  always  rci^arded  as  the  constitutional  charter  of  the 
Canadas. 

Mastek  of  THE  uoLLs:  It  is  iiot  iiecessarv  to   hciir  c(aui- 

(1)  Hliick.  Comni.,  vol.  I,  l)oi)k  I,  cli.  s',  p.  *2.'{1, 
Ci)  Cowper  R.,  209. 
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mil  on  tilt'  otlit'i"  Hi(|t'.  Tlii'  Kiii^jf  luis  no  iiowrr  to  ilt']»rivt'  thf 
sulijfct  <if  luiy  of  liis  rifflits  :  luit  tlic  Kiiii,',  iictiii^'  witli  tli»' 
otlit'i'  Itriinclics  of  tlic  Icifisluttirt',  ils  ont-  ot"  tlif  Itnuu'In'H  ot" 
thi'  li'j^isliiturt',  has  tlu'  powcr  of  deprivinj;  iiny  of  Iuh  hui»- 
jcctH,  in  any  of  tln'  conntrifH  Minier  liis  (loiiunion,  of  any  of 
liis  riijlits.  'l'Iiis  ])rtition  iiiust  tht'ifforc  lu-  di.smi.ssfil. 
(Slmtrf's  li''/).,  \).  527  :  2  Kiiii/i/>,  ]>.  72:  lii'nin-lni titjt,  \\.  (iM.) 

IJi.'forc  tlu!  iiiMtitlltioii  <if  tint  foiL'giiiii^  npiiciil,  llic  npiiiioii  of  llic  liitt-  loid 
Cliaiii'fllor',  tlicii  Mr.  lîitoi  (iii  \M,  wi»  takrii  u|ii)ii  tlir  ciusi',  lunl  w  licllicr,  un- 
ili'f  tlif  fiicl«  tlii'ifiii  sliiti'd,  notwitlistiiiKliii^;  tlic  Htatiilc  of  I,ll^\(■^  ('uiiaclii 
•'sliilili.sliin;,' H  liinitatiiiii  of  tli- riglit  of  appcul  as  ahovi'  nu'iitioiuHl,  Mi'.  Cii- 
villitM'  iiiiglit  mil,  liy  pétition  to  Ids  Majudy,  in  lii»  privy  ciiiiiicil,  oittaiii  tlie 
l).'iu^lit  of  au  a|)|).'al  from  tho  h  liil  iiulgiuuiit  of  tlie  provir  itil  Court  of  AppiuiU 
of  thu  ;Wlli  of  .liily,  IS'.'I. 

OiTNION. 

I  ain  l'ItNivly  of  opinion  tiiat  no  sucli  limitation  is  valiil  to  liar  an  appt-al  to 
tlu'  King  in  l'ouncii.  lîy  liivv  liis  rigiit  of  appelai  ran  only  lie  tai<i'n  froni  tlii' 
Knhjccl  liy  a  iii'vv  law.  I  «liould  ,L,'i(Mtly  <loiil)t  if  any  colonial  act  lltuinjh  iiUuir 
iil  Inj  Ihr  Croirii,  if  nncontii  inicl  liy  act  of  ])ailianicnt,  lias  ]iowcr  to  takc 
fi'oiii  tlii'  Hiilijcct  tili^^  liglit.  l'iiit  a  colonial  act  ncvcr  allowcil.  caii  clearly  liavc 
no  (.'tljct.    Kvcn  in  c  isi's  wlicrc  a   limitation  lias   liccn    validly    intioiluccil  l)y 

I  iw,  t!r,i  l'.'ivy  ('>',i  i;il  h  ivc  1)  ■  mi  iutli?  pia"lic  ;  of  allowiiigapii'aU  alnioMt  as 

II  inattur  of  course.  Such  p'jlitions  are  tcriucil  pctitionn  nS  tlnh  nidi ,  anil  I  lie- 
liuvu  iievur  refuseil,  altliougli  tliu  law  niay  Inive  uxchided  appeals  nndcr  a 
certain  ain.'>unt  of  aftor  a  certain  tinie. 

Linu:)ln's  Inn, 'Jlst  Julie,  IH23.  Hknkv  Buocnii.vM. 

It  would  perliap.s  not  li.'  found  incon.sistent  witli  thc  foregoiiifi  décision  thivt 
lin  iippiNil  miglit  lie  allowed  to  His  Majesty  in  liis  privy  coniicil,  vvhere  tlie 
smn  in  dis])ute  was  less  tlian  C."i(ll)  .ster  ling,  and  wliere  more  than  a  year  and 
a  day  liail  elapseil  from  tlic  judgii.  ni  in  a]ipeal,  wlii<li  one  of  tlie  jtarties  is 
désirons  of  liringing  under  tlie  revision  of  His  Majesty  in  his  privy  coiincil. 
Il  woulil  seein  tli  it,  wliere  ihe  ((uestioii  arising  upon  llic  appe;il  from  a  sen- 
tence of  a  ciiloiiial  court  to  Hia  Majesty  in  lus  c  lUiic'il,  is  one  of  ordinary  iiiii- 
nieipal  rcgul  ition.  lelating  to  tlie  credihility  or  conipetency  of  iiarliciilar 
wiluesse'j,  or  to  tlie  weiglit  of  évidence,  or  to  the  regiijarity,  in  point  of  forni, 
of  the  (iroceediugs  in  the  cause,  or,  generally,  wlierein  tlic  gri(^vaiice  com- 
plained  of  is  a]);)lic'ilile  to  the  party  appellant  a'id  contined  to  his  cause,  tlien 
the  liuiitati<in  of  tir-  l'ight  of  apjiaal  to  ce-laMi  cases  in  aniount,  would 
lia  followed  hy  His  Majesty  in  his  pi'ivy  couu  ;il.  And  tliis,  not  merely  lie- 
cause  the  limitation  in  (luestiou  was  establisiicd  l>v  the  colonial  legislaliire, 
but  liecause  such  limitation  is  couvenient  anï  sauctioncd  hy  long  usage,  and 
the  court  of  the  King  in  council  itself.  St.c',  ,i  limitation  lias,  al  ail  limes, 
existed,  in  relation  to  a))peals  from  the  Fivuch  islands  of  (Jtierusey,  etc.,  and 
in  the  old  liritish  colonies  ;  and,  as  to  the  latter,  it  would  prolialily  be  found 
that  the  limitation  had  bcen  extended  to  tlieni  by  analogy,  from  the  jiraclice 
wliich  liad  long  oblained  as  to  the  former,  and  to  be  traced  to  the  ])ow(M' of 
entertainiiig  or  rejecting  apjieals  from  the  colonies,  accor<ling  t<i  a  certain 
kiuiwn  practice,  wliicli  the  suprême  court  of  appellate  jurisdiclion  lias,  at  ail 
tini'.^s,  exercised,  and  which,  beiiig  the  practice  of  thaï  court,  is  the  law  of  it. 
It  is  dirti(nilt  to  conceive  any  otlier  reason  why  appeals  from  interlocutor» 
rendered  in  the  courts  of  the  French  islands,  and  of  the  colonies,  hâve  beeii 
iiiiiversally  disallowed  by  tlie  l'rivy  t'ouncil,  wliilst  apjieals  from  interlocutors 
rendered  in  the  Scotch  coui'ts  hâve,  in  the  cases  pci'initted  by  law,  been  allow- 
ed by  thc  liouse  of  lords.  Ajjpeals  from  Ouernscy,  etc.,  to  the  King  in  coun- 
cil, hâve  in  ail  cases  exceeding  il.SlM)  been  allowetl,  and  a  like  rule  oblained  in 
ail  the  Hritish  colonies.  In  this  view  our  provincial  slatute  theii  in  enacting 
that  uppeals  to  the  King  iu  cDiiucil  sluvll  be  ouly  in  cases  above  Jt.llM),  caunot 
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Im- M^iil  In  hiivu  iil)i'iil^i!il,  iir  iittiMM|it(-i|  liMiltriilgi!  tlit-  ii|)|)<'lliit<-  juriHilictioii 

of    lllilt    l'IlUI't. 

At  tliu  Mtliii'  tiiiic  tint  Hiicli,  il  JH  a|i|)r('lii'ni|('il,  in  lin  ^mi'i'iil  nilc,  tlii'it'  i.s 
a  l'IiisH  of  riui^H  \v  liu'li  iiiiiy  pi'i  liiipM,  iKil  lit' (Miiii|ir'iM*,'i|  witliin  il.  Il  ni'<'iiih  l<i 
l)ii  l'Hm'iitiiil  to  tlii'  III  liiiti'iituicc  of  tlii-  i  III 1»  ri  mil  of  il  iii)'lro|i(ilitiui  «talf  omt 
itK  Hiilionliiiiiti^  IMutNcsHioiix,  iliiii  ilic  jii<lii'':>l  pi't't'iiiiiiciicc  rilioiilil  r;'Miili-  in 
tlio  iir!ti'o|iiiiiliiii  Htuti',  iukI,  tlii'i'i'l'oi'i!,  tliii  I  <'ie  riglil  of  juil;4iii;{  in  llu:  liiHt 
l'UHoi't,  lis  wcii  in  ri'iiiiiii'il  iiH  in  civil  iiiatlc  ~  iiiHiii^  in  llio  l'oiony,  or  Mulionli- 
iiiti'  «t;iti,',  «lioiilil  ht'  lii'lil  liy  llif  purent  or  nu'ti'opolititn  Mliitt-:  otlu'iwiMi',  il 
wtinltl  lit'  ii\  tlic  piiwtM-  of  tilt'  Muliiiiiliimlt^  slati;,  l>y  jiulifiiil  tjft'isioiis,  lo  un- 
clt'iniin:'  iiiicl  iiltiiiiiiti'ly  to  iihsorli  tlif  initliority  of  tiic  niflriipolilaii  Htativ  II 
\»    in    t|iii'>itii)iis    toiit'liinjj   tlif   rcliUioiiM,    liowi'vi'i-   ii'iiiolf,  liflwt'cn   tlif  two 
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otlitT,  iinil  (■iiiu't'iiiin^'  in  aiiy  way,  liowc'Vt'i-  indirci'tly.  tlif  so\  t'it'ij,'iily  of  llie 
tinc  iiver  tilt' tilluT,  I liai  tlit.' acts  oftiu'  coloiiiiil  lt'j,'islatiiii'n,  iiiiimI  lie  intor 
prt'lL'il,  or,  if  ni'fd  lie,  controllfil  liy  tlic  aiitlioiity  of  llif  iiit-tropolitaii  slatt'. 
Ami,  with  icMpt^ct  to  iIiIm  l'IasH  of  ohsi'h,  iIu'  Kiii>;in  foiiiifil  coiiM  and  oii^'lit, 
il  is  c'diuHMVfil,  to  iMitcrtain  appt'als,  liowi'Vt'i-  siiiall  tlif  siini  in  conlrovt'rsy 
iiiij{lit  1)1',  if  tlu!  cast'H  woi'f  siu'li  as  l'alli'd  for  tlif  iiitt'ipo.sition  of  llif  jinliiial 
mit liorily.   'riiiiM.  in  tlie  l'aHc  of  a  ili'i'ision,  in  tlii'  tulonial   ftiiirlx,  l'ont'ciiiing 

tlu'  opi'riition  of  tlif  Knj,'li«li  liankiiiiit  lawM  williiii  II doiiifs  :  tu-,  tlu;  xta- 

lutf  of  (!i'oij;t'  tlic  Second,  t'iiaftiiij^  llial  lanil.s  in  llif  i-olonifs  slimild  lie  nt'i- 
/l'il  ami  Iakcii  in  ('xeciition  an  iliatti'lx,  ami  llial  exaiiiinalions  takeii  licfort* 
loitl  niayoï'H  of  Iowiih,  in  (iri'al  ISritain,  sliall,  in  t'ascN,  l>o  ifut'ivt'il  as  i'\itU'ncc 
in  tlie  t:oloiiioH,  or  toiicliiiig  tlit'  prerogativi'.  llie  eccli'Hiastieal  t'stalilisliinflit, 
or  coniici'li'tl  in  any  otiier  way  witli  jiulilic  laws,  iippeal.s  would  (irolialily  liu 
uiitertaiiieil  liy  tlie  Kiiig  in  L'oiiiicil  froiii  tlie  t'oloiiii>8.  Tlit!  aliove  ilistinction 
ajHK'ars  si.tfii'it'iitly  l'iear,  ami,  accortlinj,'  to  il,  llie  piililie 


l'onvenu'iii'C'  m  con- 


Itt'il  witliout  any  infriiigi'lnunl  of  llie  riglit  of  tlie  purent  state. 
'l'Ile  followinjj;  ea.HeH  niay  lie  eoiiHiilted,  l'Iirisliim    vs.  Coinn, 


I    Peeie  Wil- 


liains,  p.  :i2U  ;  Fri/ir  vu.  Ihrnanl,  '2  l'eere  U'illiani»,  p.  •Jtil  ;  Sel.  ('a.,  eh.  V, 
!(  .\Io(l.,  l'.M.  \o  words,  in  a  grant,  eau  ilepri\t'  a  .sidijeel  of  lii.s  riglit  toappuiil, 
iiiiU'ii  less,  if  llie  graiil  lie  sileiit. 


ATTACHMENT. 

CoriîT  oK  Ai'i'KALs,  (^)ut'lifc,  MOth  April,  \s:VA. 

Ou  ajUH'ul  tVom  QiU'boc. 

Kdkkkt  Wtioi),  Appellent,  ami  HttUArio  (Jatks  vt  ul.,  Kcsiion- 
•  lents. 

Ili/il:  Tliiit  tlif  ii.nrt  will  tiiiasli  ;iii  nttiiihiiiciit  liv  writ  lA'din'l 
<'////'/(.  wlicri'hy  iiiiy  otlicr  persim  tliaii  llio  l 't'ti'ndaiil  in  an  actiiiii  is 
divi's|t>(l  i.fpd.s.scssiiiii  of  prtipcrty.  (1) 

'Plie  KcspoïKlciit  i-i  tliis  case  prdscctitt'il  an  action  of  «li-lit,  (»ii 
a  liouil,  and  olitaint^'d  a  writ  of  nrr^'l  simpU'  oi-  siiisii'  ronscr- 
nitoire,  bv  virtuc  wlieivot'  un  attacli..:^'nt  was  niadi'  in  tlie 
liandsof  th»'  Aj^pcllant  of  a  certain  (|nantity  of  tinilicr  allc^cil  to 
lu'lon<r  to  tlic  Dcfcinlant.  Tlic  slicriti"  .scizcd  tlic  tiniltci-,  dis- 
posscsscd  tlic  Appcllant  of  it,  and  appointcd  n  i/ardlfn  foi-  its 
safc   cuntodv.  A    motion  was   niadc,  m   tlic  Court   of    Kini;'s 
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Kcucli,  ti)  (juash  tlie  Hoi>5Uiv,  whicli  was  (li.sallovvetl.aïKl,  tliel'o- 
upoii,  tliis  appwil  was  iiistitutetl. 

ReiI),  Vu.  J.  :  Tlu'  nnvt  .sliii/dc  or  Sidnie  ronsct'iuifinrf, 
altli()Uj4'li  iiot  in  tfoieral  lise,  yt't,  wlu'ii  inade  ui)(»ii  i)i'(»[»t'i'ty 
in  t\w  hands  of  tlic  dchtoi',  may  Ik'  uxocuti'd  in  huoIi  way  as 
to  divt'st  liiiu  of  tln'  ]»()ss('ssi()ii  of  tliat  pi'opcrty  ;  tlic  law  in 
certain  cases  gives  the  creditor  a  l'i^ht,  t'ven  liefore  jud^eniont, 
tlms  to  attach  liis  del)tor's  pi-opcity  :  liut,  when  tlic  attaeli- 
nient  is  nuule  in  tlic  liands  ot"  a  tliifd  i)ai"ty,  as  thc  dclitor  of 
tlic  del)toi',  or  as  lioldin^  jiroperty  heloni^in^f  to  hini,  tliere 
cannot  bc  a  corporeal  sci/Ui'e  ot"  the  tliino-  attached,  noi'  can 
the  tie7's  saisi  \w  dispossessod  of  it,  inasniuch  as  lie  is  not  the 
Personal  delitor  of  the  partv  sei/inn',  nor  lialile  to  any  condein- 
nation,  nntil  lie  lias  niade  l;is  déclaration  (or  refused  to  <loit), 
(jf  wliat  lie  owes,  oi'  lias  in  liis  liands,  l)elonfjfin<^  to  the  debtor, 
and,  éveil  tlieii,  lie  is  considered  oiily  as  the  depositary  of  the 
thinii;  seized,  snhjiK't  to  the  order  of  the  coini,  by  wliich  only 
a  Personal  liahility  attaches  on  the  tiers  saisi.  The  attachiiient 
of  ])ro[)erty  '"  iiiaiii  tierce,  is  a  mère  notification,  or  denun- 
ciation,  of  the  ri^dit  oi-  daim  of  the  ci'editor  iipon  the  pi'oper- 
ty  of  his  delitor  in  the  haiids  of  a  tliird  jierson  ;  it  iscoiiipareil 
hy  Pi</r<(ii  to  an  opposition  made  in  the  hands  of  such  third 
])ers()ii,  so  as  to  prevent  his  disposin^^  of  it  to  the  iiijury  of  the 
creditor;  lie  coiisiders  it  mort'  ;in  Kcte  de  einiseri'ation  (jii'inu' 
conir<iii)te,  and,  conseipieiitly,  neither  the  same  foniiality  is 
used,  nor  the  same  constraint  exercis»Ml,  as  when  enforce(l 
ui)on  jiroperty  in  the  hands  of  the  debtor:  nor  can  the  jiosses- 
sioii  of  a  third  party  be  niolested  until  his  liability  as  a  deb- 
toi'  lias  been  asci'i'tained.  Tliis  case  lias  more  the  ajipi'araiice 
of  a  sii isie-e.eeciitioii  than  an  act  merely  conservatory,  or 
saisie-,: '-vet  in  the  hands  of  a  thii'd  party  :  hère  is  ncoiii iiiai)- 
(leiiieiit  de  ^>ai/er,  the  wliole  debt  of  the  Flaintifis,  the  fox- 
traiiite  or  actu.'  seiznre  of  the  timber,  an<l  the  disposst'ssinf;' 
the  Apiiellant  thereof,  by  the  ap])()iiitnient  of  ti  j/td-dieii ,  pi'o- 
ceediny  wliich  could  hâve  been  warranted  only  on  the  saisie- 
.rérittin,!,  and  wliich  Hourjoii  seems  to  considei'  as  a  nnllity 
iiider  the  saisie-arr:'t  ;  lie  says  :  "Le  créancier  ne  \)v\\t  faire 
"  saisir  des  effets,  di's  meubles,  des  bardes,  (pii  seraient  entre 
"  les  mains  d'un  tiers,  ce  serait  une  esjièce  de  saisie-exécution, 
"  et  non  saisie-arrêt,  et,  pai'  conséipient  il  y  aurait  nullité.' 
Althouul;  the  iniurv  hère  mav  not  hâve  been  p-reat,  vet,  it  i^ 
the  [)rinci]ile  to  wliich  we  hâve  to  look,  and  it  niust  be  held 
unjustifialile.  that  the  property  of  any  imlividual,  wlio  is  not 
a  debtor,  or  wronn-  docr,  nor  charytd  as  such,  should  on  thc 
suggestion  of  anotlier  bc  lockcd  up,  or  put  into  the  hands  of 
a  iiailiff  umli'r  colour  of  a  writ  of  saisie-arrêt.  In  such  cases 
the  iniur\'  mav  bc  <n'eat.  luit  the  remeilv  uncei-tain. 
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Tlio  Appt'lliint's  motion  ■  >r  sottiii^  aside  the  attachnient  is 
tlit'riît'ore  gnintod.  (I)  (Sf.itarf's  Rcp.,  p.  .58()J 
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SALE.-REVEI(DICATION. 


QrKitEc,  îiOth  April,  LS:j;i. 
On  appeal  froni  Québec. 

JoM  MooK   and  another,  Appellanta,  and  Jo.sEl'K   Dyke  and 

another,  Kespondeiits. 

A  sells  il  quiuitity  of  timbcr  to  H,  ;i  piirt  of  tlie  jirice  only  to  lie  jiuiil 
on  (lelivery  of  the  tiniher.  A  nniki's  a  delivery,  and  B  oinits  to  jiay  any 
j)art(if  the  firice,  lliereupon,  A  brin<:.s  an  action  to  rescind  the  contract 
ofsale,  and,  hy  process  (>(  Hiisir  (v '(/((/(VvfO'o/f,  attaches  the  tiniher.  JJi/il: 
that  tins  action  could  h(^  maintaincd,  and  that  the  tind)er,  so  far  a.s  it 
could  l)e  identified,  sliould  he  restored  to  A.  {'2) 

In  Octoher,  IJS^O,  the  Appellants  sold  to  the  Respondents  a 
(piantity  of  vvd  pine  tindier,  contained  in  two  rafts,  at  7|il. 
per  foot,  on  tlie  followin^  ternis  of  pa^'nient,  one  fourtli  of 
the  aniount  to  he  paid  on  the  delivery  of  the  tiinhei',  one 
fourth  on  tlie  tirst  of  April,  one  fourth  on  the  first  of  May, 
and  the  reniainino-  fourth  on  the  tirst  of  Jiuie  then  followin^. 
On  the  5th  and  (ith  of  Xoveiiiher,  IS.'ÎO,  the  nieîisureinent  and 
delivery  on  the  timher  vvas  etieeted,\vhen  the  rafts  were  hnuid 
to  contain  !()(),  771  eubic  feet,  whieh,  at  the  priée  stipulatecl, 
aniounted  to  t;'r;44  "is.  5d.,  of  whieh  one  fourth,  or  £7()l  Os.  7d., 
lieeanie  due  and  payable  on  the  delivery  of  the  tinihei".  After 
the  tiniher  had  heen  delivered,  a  jwrt  of  it  was  hauled  up  on 
the  lieaeh,and  niixed  with  other  tindiei"  Itelono'in.f  to  tlu'  Kes- 
pondeiits,  part  (»f  it  was  ln-ouo-ht  within  their  Imoni  in  the 
river,  and  the  reinainder  lay  on  the  outside  of  the  liooni.  The 
Kespon  lents,  wheii  er.i;e(l  u])on  to  pay  the  first  instalnii'nt, 
whieh  hecanie  due  on  the  delivery,  were  unahle  to  nieet  the 
deiiiand,  as  they  hud  heconie  insolvent.  On  the  llth  Noveiii- 
lier,  a  protest  was  niixle  ai(ainst  theni  hy  the  Appellants,  and 
a  deiiiand  for  the  restoration  of  the  tiniher:  tliis  haviii^f  heen 
refused.tlu'  Appi'Uants  instituted  an  action  to  ohtain  a  reseis- 
siou  of  the  contract,  and  a  restitution  of  the  tiniher,  whieh 
they  caused  to  he  atta"hed,  luider  a  writ  dÏ  saisie  rcri'iull- 
cafiiiii. 

(1)  Lkk  ex.  Tavi.ou.  P(  r  Ciirin»)  :  If  iiii  iittadnm'iit  hc  i^^sm•d  to  .scizo  pn  • 
|itity  in  tlu^  liaiids  of  A,  iiiid,  undi-f  the  wi'it.  tlic  .-ilicriff attiuIii'H  ](ri)|ifity  iii 
ilir  'laiiil.s  of  I),  llie  sei/.uru  i.s  iiull,  pni/'fi  r  i/i  ù  i/nin  (tiu-hifitiilix,  mid  tlic  (■oint 
«111  restort!  tlii'  pi-opcrty  tu  15,  witli.nit  LiKniiriiig  iiito  liia  rigiit  or  titk'  to  it. 
W.  R.  (,».,  1811,  II'  .")1.S. 

[•>)  V.  iiii.  I.">4;{,  HMISot  l!»!t!M'.  ('.,  ('t  SIKi  C  1'.  ( '. 
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Rkid,  Cn.  .1.:  Tlu'  ('<)!itnu*t  is  to  lie  coiisidci'L'd  îis  coiidi- 
ti(jiial,  ainl  tlic  (k'iivt'ry  ol'  tlu;  tiiiiluT  inadt'  oiily  on  tlio  faith 
and  condition  ot'  ohtainini;'  a  certain  portion  ol'  tlic  stipulatcd 
prie»',  and,  as  Kuch  condition  liad  not  l)ecn  coniplictl  witli,  tlie 
vt'!idor.s  wcrc  ilcccivcd,  thc  contract  wa.s  ln'okcn,  and,  in  sncli 
cas<',  tlicy  could  not  Ix' consiilci'cd  asliavin^'  partcd  witli  tlioir 
propcrty,  a  principlc  consiste  nt  witli  just''"''  and  rccognizccl  by 
tlu'  coinnicntators  on  thc  17()tl>  article  ot'  'ic  Custoni  of  Pai'is. 
liradcdii  says,  "  jus(iu'àcc  (pic  le  vendeur  ait  été  payé  et  satis- 
fait de  sa  chose  (pi'il  a  vendue  sans  ternie,  il  conserve  son  droit 
de  propriété,  et,  par  conseipient,  de  suite  sur  la  chost',  (ju'il  peut 
l'éclainer  et  vendi(iuer  comme  sienne,  etc."  (1)  The  article  of 
the  Custom  seeins  to  l'ccognize  the  propcrty  as  not  altered  by 
sale  and  delivery  in  such  a  case,  as  it  says,  that  the  vendor 
petit  w  c/iosc  poil l'Kii irrc,  vit'.  :  it calls  tl.e  thin^  sold,  .vï^  c/iosc, 
as  descriptive  of  his  l'ight  in  it,  and,  hence,  it  is  h(dd,  that  the 
landlord,  for  house  rent,  cannot  exercise  his  privilège  on  the 
eft'ccts  pui'chased  l)y  his  tenant,  but  not  paid  for,  as  they  aie 
cons.ideretl  not  to  lie  his  [)ro})erty.  The  inteiit  and  object  of 
the  article  is  to  restore  to  the  vendor  his  propcrty,  and  put 
hini  in  the  sanie  statcr  lie  was  in,  ])revious  to  the  sale  and 
delivery,  which  necessarily  carries  with  it  a  rescission  of  the 
contract.  And  there  can  be  no  doubt,  that,  if,  after  the  sale 
but  before  the  delivery  of  the  timbcr,  the  vendors  had  beeii 
made  accpiainted  with  the  insolvency  of  the  purchnsers,  the 
former  would  hâve  been  entitled  to  retain  the  timbcr,  until 
satisfaction  was  made  for  it.  So,  in  England,  where  goods  are 
not  paid  for  on  delivery,  as  aji'ree<l,  trover  lies  for  thcni,  aiul 
the  princii)le  must  be  universally  ncognized,  that  a  condi- 
tional  contract  canimt  be  binding,  until  the  condition  be  perfor- 
med.  The  main  dirticulty  is,  whether,  under  the  cii'cunistancGs, 
the  restitution  demanded  can  lie  j^ranti  d,  and  towiiat  t'.xteiit  ( 
It  is  certain  that  an  article,  of  the  descrijition  of  that  sold, 
does  not  lose  identity  by  chan^v  of  position,  although  it  may, 
by  clian(,re  of  form  :  lo^'s  of  pine  timbcr,  havinn-  paiticiilar 
marks,  althou<;h  formed  into  a  raft,  will  not  l)e  (onsidered  as 
losing  their  identity  by  being  separated,  they  are  not  like  u 
baie  of  o-o((ds,  which,  wheii  opeiied  ami  unpacke(l,  their  iden- 
tity caimot  be  iiscertained  ;  but,  in  tins  case,  the  court  (onsi- 
ders  the  identity  as  ascertained,  as  well  by  the  return  of  the 
sheriti'to  the  writ  of  saisii'  nri'inl iciil kiii ,  as  liy  the  evidince 
adduced,  ami  it  will  apply  to  ail  the  tindier  .seiztd,  un  the 
outside  aiîd  within  the  boom  of  the  Respondents,  but,  as  to 
the  lon's  which  wei'r  hauled  up  on  the  liencli,  and   mixt'd  with 

tl)  Ffiiii'if,  (ir.  C(  II/.,  on  I7<>tli  iiit.,  ]>.  l.'i'JI,  1."  .T  ;  HiodfiUi,  nu  tlic 
sailli!  ;  Sec  iii/iifi,  l'J4. 
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otiier  an<l  sindlar  timber,  with  siniijar  marks,  helon^inij;  to 
the  Respondents,  identity  cannot  lie  made  out,  and,  therefore, 
restitution  as  to  tliis  jiart  cannot  be  <(ranted.  Tlie  judgnient 
of  the  court,  tlierefore,  is  that  tliecoutracthetween  the  parties 
he  rescinded,  and  annulled,  and  the  Respondents,  tluireupon, 
condenined  to  restore  and  deliver  back  to  the  \ppellants  the 
aforesaid  (piantity  of  100,771  feet  of  tiniber  sold  and  delive- 
red  to  tlieiii,  as  before  nientioned,  and,  on  defaidt  thereof,  to 
pay  the  aforesaid  suin  of  £3044  2s.  5(1.,  an<l  it  is  ordered,  that 
the  attachiiient  on  ail  the  tiinber  seized  on  the  outside  and 
within  the  boom  of  the  Respondents,  be  maintained,  and,after 
measurement  thereof  made,  be  restored  and  delivered  up  to 
the  Appellants,  in  part  payment  and  satisfaction  of  tins  judg- 
ment  ;  and  that  nidinlerée  shouhl  be  ^ranted  as  to  the  tim- 
ber  luiuled  up  on  the  beach.  (Sfuart's  Rep.,  p  53.S). 

Ayiavin  rs.  MeN.\LiA'.  (iooda  sold  for  cash,  luit  iiot  paid  for,  may  l>e  followed 
and  claimed,  in  an  action  of  rfreudicatioii,  ])rovi<lcd  tliat  the  action  be  coni- 
menoed  within  eight  days  after  the  transaction,  and  the  goods  liave  reniained, 
until  then,  in  the  state  in  which  tliey  were  delivered. 

Tliis  was  an  action  of  rcrfiidiratioii,  in  wliich  the  Plaintiff  claimed  goods 
aold  anil  delivered  upon  a  tern.  of  crédit,  /'ir  Ciirinm:  The  vendor  of 
gcHids  sold  for  ready  nioney,  niay  revendicate  :  also,  if  lie  is  not  paid, 
for  goods  sold,  to  he  paid  foi'  on  deinand.  '2  /ioiirjnii,  (iXll,  art.  Tti.  liiit, 
éveil  in  tliis  case,  lie  inust  institute  liis  action  within  eigiit  (lays  after  the 
sale  so  made.  //>. ,  n"  IH  ;  1  lia'/iir,  3(),  and  it  is  al.so  essential  that  no  act  of 
ownei'ship  on  the  jiart  of  the  piirchaser  should  liave  lieen  executed,  and 
the  goods  must,  tlierefore,  until  tlie  comineiiceini-nt  of  tiic  action,  iiave  reniai- 
ned in  the  iiidentical  state  ami  coiulition  in  wliicli  thcy  were  delivered.  '2 
HoHijon,  (iS!),  n"  7!>  ;  »>!•(»,  ii"  80,  SI,  S'2  ;  I  /'lijrrni,  4ti")  ;  Arf,.'<  ih'  iio/orirté 
of  13th  May,  171 1,  ]•.  'ITl.  It  is  clear,  thciefore,  that  the  action,  in  sucii  case, 
is  fouiideil  ujion  tliis  priiiciple,  tiiat,  accoiiling  t<>  tiic  conditions  and  ternis  of 
tiie  coiitract  hetweeu  the  parties,  therc  lias  not  hitherto,  lieeii  any  sale  of  the 
goods  clainieil,  payment  liefore  deliveiy  liaving  heen  stipiiiated  ;  Imt,  how  can 
tliis  lie  said  to  he  law,  in  a  case  like  tlic  ])reseiil,  in  which  the  vendor  lias  sold, 
witliout  any  coiulition,  lias  made  liis  delivcry,  and  lias  agiced  to  reçoive  pay- 
ment at  a  future  period,  long  after  delivery,  2  liunrjoii  (Wil,  n"  7."»;  l'iijniii, 
1.  c  ;  Duplessis"  /ùrnillinis,  lit».  II,  p.  S  ;  l'othiei's  Ciiiit.  ifOrl.,  7X.">,  art.'  4.')8. 
note  l,liy  which  the  inference  ol  a  condition  ic(|uiiiiig  iiayment  licfore  the 
sale  should  he  jicrfected  liy  delivery,  is  etl'ectually  ileslroye<l.  Action  disinis- 
sed.    H.   R.  y.,  IHl!.'.  n".S40. 

Vidf  AU  arrêt,  in  (îrainville,  of  the  "iflth  .liily,  I7"2(i,  p.  .V24  ;  iiiid  '2  De 
Lamoignon,  14!),  and  sei|.,  wliere  the  piiiiciple  of  tliis  décision  seeiiis  to  lie 
contradicted,  hut,  it  is  to  he  oliservcd  tliat  the  authorities  aliovt^  citcd  are  in 
date  posterioi'  to  the  time  at  which  De  l^imoignon  wrote. 

In  France,  iiiamifactiirers  seem  to  liave  |)ossessed  a  riglit  to  reveiidi<^ate,  in 
ail  instances  and  at  ail  tiiiies,  if  not  paid,  luit  this  was  an  exception  to  the 
gênerai  rule.  Sec  an  arivt  cited  in  l{oi|Uc.    ■Iiir.  ( 'iiii'^iil.,  vol.  II,  p.  44. 
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GOVERNOR.-ACTION  AGAINST  HIN. 

Court  of  King's  Bench,  Québec,  7th  June,  1838. 
Harvey,  ii^fiiinHt  Matthew  Lohi)  Avlmek. 

Ildd:  ïhat  iin  iution  eaniiot  be  maintiiiiiod  af;aiiist  a  jtnvornor  of 
tliis  province,  wliile  in  tho  iulniiniHtratinn  of  the  govennnout.  (1) 

The  Piîiiiitiff's  declîuation  alle^ed  tliut,  in  Noveinber  last, 
«lie  was  liired,  as  lumsekeeper,  to  the  Défendant,  at  tlie  rate 
of  £40  sterling  per  annuni,  but  was  discluir^ed  froni  liis  ser- 
vice, at  the  expiration  of  two  niontlis,  withont  just  or  suffici- 
ent  cause,  by  which  she  liad  sustained  £100  sterling,  dama- 
ges. The  Défendant,  by  a  decHnatory  exception,  after  alleging 
that  he  was  governor  of  tlie  province,  averred  that,  so  lon^as 
lie  continued  to  execiite  the  said  office  and  trust,  no  suit  or 
action  could  be  had  or  niaintained  apiinst  iiim,  in  any  of  His 
Majesty's  courts  of  justice,  within  this  province,  for  any  niat- 
ter,  caus»;  or  thin^  wliatsoever. 

BoWEV,  for  tlie  J)efendant:  This  exception  of  the  Defen- 
<hint  difters  fron»  tlie  ordinary  En^lisli  plea  to  the  jurisdiction 
in  this  respect,  it  contains  no  aUe^ation  of  a  better  or  more 
proper  jurisdiction,  because,  in  fact,  there  is  no  other  triVm- 
nal  to  which  the  J)efen<h\nt  is  at  pi'esent  anienable,  the  Kinff 
in  council  cannot  liold  plea  of  any  kind,  and  the  courts,  in 
Eîif^land,  can  exercise  no  jurisdiction  over  hini,  as  lonir  as  he 
résides  hère.  His  situation,  in  thi.-;  c-mntry,  is,  in  niany  res- 
pects, analo^ous  to  that  of  a  foreign  aii'bassador  l'csiiHng  in 
En<;buid,  and  it  is  certain  tliat,  in  a  pU'a  to  tlie  jui-isdiction  of 
the  King's  courts,  in  Eii^land,a  foreifjn  anibassador  could  not  be 
expeeted  to  allège  another  jurisdiction  ;  this  case,  thereforc, 
is  an  exception  to  the  gênerai  mile  :  the  facta  are  distinctly 
libelled,  which  is  ail  that  can  be  recpiired.  It  niay  be  objected 
that  the  Défendants  commission  lias  not  beeii  produced,  in 
support  of  the  exception,  but,  it  is  eontended  that  it  is  the 
duty  of  His  Majesty's  subjects,  witliin  this  colony,  to  know 
that  the  Défendant  is  (i^ovei'iior  in  ehief  of  this  ])i'ovince,  and, 
more  jiarticularly,  of  the  judges  of  the  courts  of  justice  to 
know  the  <.(overnoi"'s  hand  and  seal,  iind  to  enforce  obédience 
to  his  proclamations  :  this  court  must  know  judicially  that 
the  Defi'iidant  is  governor  of  the  province.  The  necessity  of 
the  alleffation,  in  the  exception,  that  the  Défendant  is  captain 
o-eneral  and  ijovernor  in  cliief  of  Canada,  arises  from  the 
omission  on  the  part  ot  the  IMaintiff"  to  give  liim  his  proper 
additions,  to  which  the  Défendant  might  hâve  objected,  were 
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lie  not  (lispostMl  to  ati'ord  uvery  possililc  facility  to  the  l'Iain- 
titt',  in  olttaiuing  a  hearinii;  of  her  causu,  pn)vid('(l  it  could  ho 
donc  with  propriety. 

Wliether  the  courts,  in  this   province,  can  le<rdlly   cutertain 
any    action   a<^iinst    the   j^ovei'n;)r,   is    the  only    (jucstion   of 
inipjrtanco  wliich  the  case  présents.    For  its  détermination,  it 
will  lie  necessary  to  ascertain  the  nature  of  the  trust,  aiid  the 
extent  of  the  powors  conferred  upon  <i^overnors  of  colonies.   A 
governor  is  one  of  the  constituent  parts  of  the  colonial    légis- 
lature, and,  as  such,  is  invcsted  with  royal   authoi'ity  ;  he  can 
call,  prorogue,  adjourn  and  dissolve  it  ;  he  lias,  with  vcry  feu- 
exceptions,  the  appointinent  to  ail   govcrninent  otHces,  and  is 
actually  the   fountaiu  of  ail  honor,  within  tins   province,  and 
within  tlie  liniits  of  his  govcrniuent,  investeil    with   suprême 
power.  (l)    It  is    from   the  like  attriltute  of   prééminence,  or 
suprême  power,  that  no  suit  or  action  can  he  lirought  against 
the  King  éveil    in   civil   niatters,  hecause   no   court  can    hâve 
jurisdictionover  hiui,  for  ail  jurindirtiim  iinpl it's  KH/n'i-iarifi/ 
of  puwer  ;  authority  t  )  try  would  he  vain  and   idle,  without 
an  authority  to  redress  :  and  the  sentence  of  a  court  would  he 
contemptilile,    unless    that  court   had   power    to  enforce   the 
exécution  of  its  judgment:  hence,  it  is  that  the  persoii  of  the 
king  is  sacred,  no  jurisdictiou  lias  the   power  ti>  try  or  con- 
demn  him,  for,  if  such  a   power  were  vested    in  any   domestic 
trihuuil,  tliere  would  he  an  end  t  »  th"  eoiistitution,  Ity  destroy- 
ing  the   free  agiMicy  of   one  of   the   constituent  parts  of  the 
sovereign   législative  power.     If  tho  court  can   entertain   an 
action  against  the  governor  of  the  province,  it  must  also  hâve 
the  power  to  enforce  the  judgment,  for  authority  to  try  is 
vain  and  idle,  without  authority  to  l'edress  :  it  nnist  also  hâve 
the   right  to  take    his  ))ers:)U    in   satisi'action.     The   govt>riioi' 
must  also  he   suhject  t;)  ari'est,  at  the   suit  of  any   individual 
to    wliom   lie   may   liappen    to   owe    ii    sum   ol"    £10  sterling, 
should  his  duty  call  him  from  Lowei-  tu  l'[)per  fanad-.,  or  to 
some  other  ]»ai't   of   the    provinces,  within    the    limits  of   his 
governinent.     If  the   free  agency  of  the  King,  as   one  of   the 
constituent  parts  of   the   sovi-reign   législative   ]iower,  cannot 
c;)nstitutionallv  l»e  destroved,  the  fi'ee  am'ucv  of  the  «iovernor, 
as  the  head  of  the   provincial   legislatui'e,  must,  for  tlu'   saine 
reason,  he  preserveil  ;  to  what  end  would  the  courts  prononnce 
a  judgment  against  the  Defeinhint  which  it  could  not  enfoi-ce, 
for,  he  is  not  liahle  to  ci'iminal  [)rocess,  and,  therefore,  could 
not  he  committed  foi'  a  conti'inpt  of  c(airt,  if  he  thought  fit  to 
resist  the  l'xecution  of  its  judgment.      l'revious  to  the  passing 
of  the  impérial   statute,  I2th   William  lll,  ch.  \ll,  goveraor,s 
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of  culoiiit'H  were  not   n  iistn'nihle,  cve»  i it    L'uijldiul,  îov  aiiy 

friiiK,'  or  offtfiice  tlicy  uiinlit  foiiunit  witliin  tlic  liinits  of  tlicir 

ivs])(!ctiv('    ^(ivcnnm'iits,    licciuisc,   hy    tlu'    coimiion    lavv,  un 

indictinent  could  oiily  lir  pivft'iicd  in  tlie  eountiy  whore  the 

ort'cnoi'    Wiis   connnittc<l,  noi-,  as  appcai's  liy  tlic    jnvanililc  to 

that  statuU',  wuiv  tlicy  accountiiiilo,  for  sucli  tlu'ir  criuu-s  and 

ortenccH,  to  atiy  pcrson  Avithin  tlicir  respective  ^overnnu^nts. 

Thus,  it  a])pcars  tliat  ^ovcrnoi's  oj"  colonies  are   not  no\v,  and 

never   were   considered   amenai  de    to   tlie   courts   within  tlu; 

liiiiits  of  tlieii'  respective    (••overnnients  for  crinnnal   offences. 

Now,   if  their  j)riviletre   lias   hitherto  preserved    the   Kin^'s 

représentatives  from  the  jurisdiction  of  the  courts  \vithin  the 

liniits  of  their  respecti\('  i^'overnnients,  even  when  charged  or 

accuscd  of  capital  ci'inus,  the  sanie  privilèges,  with  nuicli  less 

dani^ei  to  i'-e       '  Uc  pi-ace,  will  necessarily  pi'eservi^  their  free 

airencv,  a.i>  ■•'■■    '  tliem  from  the  jurisdictions  of  the  c(aii'ts, 

in  civil  ina^it^i-..    tiie  impérial  parliament,  in   j^assin^  the  law 

hefore  alluded  to,  for  the  protection  of  His  Majesty's  suhjects 

witliin    th  :    ol.m'es,    l>v   renderin<f   j^overnors    amenaV)lo    in 

Ennland,  for  sucu  ,)tîeu  es  as    they  niiu'ht  commit   witliin  the 

limits  of  theu"  ^oveninieuis,  svould  c<'i'tainly  not  hâve  omitted 

to  provide  a  ivmedy,  at  the  same  tinie,  for  the  l'edress  of  civil 

injui'ies,   had    it   not    Iteen    known   that   ail   personal    actions 

ae'ainst  ^overnors  mio'ht  lie  hrcnight  in  Kn^land.     In  fact,  the 

prect'dents  of  actions  a^ainst  ^ovei'noi's  of  colonies,  upon  theii' 

retiu'ii    home,  aftei'   lieing   l'ecalleil,  are   so  uumerous,  that   1 

shall  not  take  up  the  time  of  the  court  hy  citing  any  of  them  ; 

no  précèdent,  however,  of  an   action    maintained   af^^ainst  the 

«l'overnor  of  a  colon\',  witliin  the   limits  of  his   (•■overiiment,  is 

to  lie  found.     The  oldest  case  at  al!    analogous  to  the  présent 

occurred   at  New   York,  in   17'V-).     Mr.  V<in   JJarn,  who  ha<l 

performeil    the    dut'es   of    presick'iit,   durin^-  the   ahsence   of 

governor  (Iroshi/,  in    l'>n^iaiid,   atteiiipte(|,  ujion  his  l'eturn  to 

Xew  Yoi'k,  to  sunimon  Mi'.  f'/vW^ y,  hefore  the   King's   courts 

tliere,  in  an  action  for   moiiey    had  and    received,  hut.  in    tins 

attempt  lie  was  not   suceessfid,  the   prothonotitry    refused  to 

artix  the  seal  of  the   court  to  the    writ,  nor  would    tlu'  court 

oi-der  it.  (  I  )   In  tins  colony,  yovernoi's  hâve  occasionally  conu; 

in  collision  with    His  Majesty's   suhjects.  hut  no   attempt  was 

ever  hefore  heard  of  to   rendei"  them  ameiiahle    to  the  coui'ts 

of  the  province.  Soon  after  the  coïKjuest  of  Canada,  J^icrrcdi' 

Ciilrcrl,  a    Freiich   «^■eiitleinan,  fell    undei'   the   displeasure   of 

His   Majesty's    represetitatixc,  gênerai    Haldimand,   and   was 

imprisoned    hy    him    foi'    three    years,   and    tlien   discharged 

without  trial,     ('alrcii  suhmitteil  a    mémorial    to  lord  Narih 
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!iii<l  Ml',  /o.r,  aiiil,  upoii  il  fliaiif^»' of  iiiiiiistiT,  I(»i"<l  Sid ))('>/ ; 
tlu'Sf  iiicniorifils  wciv  piililislit'il,  witli  fi  statt'int'iit  ot"  tlu' case, 
iii  Li)ii(l()u,in  1774,  (U'dicatiMl  to  His  Majcsty.  Thèse  memorials 
ail  coiitaiii  a  prayci-  l'or  an  ordcr  upoii  ^fciiei'al  Huldl uki ihI  to 


pi 


DCeed    (lircet    to     Kiiulaiid,    to    nrcxcnt    his     rcturiiiiiir    to 


Switzerlaiid,  of  which  eouiitiv  he  wa.s  a  native,  aiid  the 
reason  aHsit^iicd  l'or  so  doiiitij  was,  that  lie  eould  not  \n'  sned 
in  the  pi-oviiu-i'  of  Qiichrc,  so  loiiir  as  he  eoittinued  i^ovenior, 
his  hi^h  office  plaeiiiif  hiiii  ahove  tln' Jurisdietion  of  the  eourts 
of  tlie  province,  and  Iti-cuise,  <luriii<;  his  ivsidence  therein,  lu" 
was  beyoïid  the  reaeh  of  the  Kino-'s  courts  at  Westminster 
Hall.  In  the  appeiidix  to  a  worU  ])ul)lishe(l  in  London.  in 
177(),  intituled  "  An  aceount  of  the  proceedin<^s  of  the  British 
and  otlier  jirotestant  inhahitants  of  Quehi'C,  in  Xorth  America, 
to  ohtaiii  a  house  of  assemldy,'  will  lie  found  some  ivmarks 
on  the  illeffal  arrcst  of  Mr.  TlnniiKH  Walkcr^hy  (i.  A.  ('(iiiftii)'s 
arrant,  in  1775.     The  vvriter  is  supposed  to  he  Mr.  Mii^rrc^ 


w 


forinerly  attorney  «général  of  the  province,  after  citiii^ 
authorities  of  im])ris()nin^'  hy  his  owii  warrant,  to  shew  that 
the  power  is  withheld  from  the  Kin^-  jiiniself,  and,  for  this 
reason,  that,  if  he  was  to  do   wronif,  the  injured  party    woulil 


liave 


no    action    airainst    hini,  observes   that   the    same    la 


w 


suhsists  in  the  American  provinces,  with  respect  to  the  power 


the  ^• 


overnor. 


and,  for  the  siimi'  reason,  he  cannot  imprison 


anv  of  the  Kiiiij's  suliiects,  umler  his  m)vernmeiit,  l»v  lus  own 
warrant,  or  order  of  conimitnieiit,  hi-cause  lie  cannot  he  sue(l 
and  compelled  to  pay  damaires  to  the  ])arty  Vhoin  he  niii,dit 
therehy   hâve  injure(l,  in  the  court  of   the  province  of  which 
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the   absence    of 


authority,  as  historical  facts.  Hut  the  juil{.jnu'nt  of  lord  Mu  us- 
jirhl,  in  the  case  of  Fahrij/as  vu.  M<>sti/ii,{\)  is  conclusive 
upoii  this  ([uestion  ;  the  action  was  for  hanishment  ami  false 
imi)risonnieiit.  A  verdict  and  judifiiient  was  ii-i\-en  a^-ainst 
the  Défendant  for /t;8,()0()  damajues  :  u])oii  the  refusai  of  the 
(■oninion  Pleas  to  (••rant  a  iicw  trial,  (^'encrai  MokIi/d  re.sorted 
to  a  writ  ot"  error,  the  case  was  accordini>lv  lieard  hefore  lord 
M<(  iisjichl .  in  the  Kin^-'s  J^eiich,  and  the  judirmeiit  of  th(.' 
Coninion  Pleas  atHrnied.  One  of  the  <rrounds  of  exception  to 
the  judo;nient  was,  that  <;'eiieral  Mostifn  was  ooveriKa'  of 
Minorca,  and,  therefore,  for  no  injury  whatsoever,  could  any 
évidence  lie  heard,  and  that  no  action  could  lie  a^ainst  him. 
In  disposini»:  of  this  ohjection,  lord  MduxtîcUl  said  that  the 
tirst  point  he  should  consider  was  the  sacrediiess  of  the 
i>'overnor's   per.-ion,  and   declared  that  an  action,  if  it  did  not 
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lii'  in  Kn^land,  a^ainst  niiy  otlicr  jx-i'soii,  for  iiijurios  coiiiiiiit- 
tetl  liy  tlK'iii  in  un  Hnj;lish  colony,  tlmt  is  lioyoïxl  seas,  sliould 
(Mnpliatically  li<'  a^;iinst  tlic  «""ovciiiof  ;  lie  jjroet'i'dctl  in  tlicse 
words:  "  ]t  is  truly  .said  tliat  a  frovcrnoi'  is  in  tlu.'  nature  ot"  a 
viceroy,  aiid,  oF  nci't'ssity,  part  oF  tlit'  ja'ivilt'^fcs  oi'  thc  Kinif 
are  coniniunicati'il  to  liiin,  dui'inj'  tlic  tinic  of  liis  ifovcrnnu'nt  ; 
n»)  ci'iniinal  ])r(isf(;uti()n  lies  a^'ainst  liini,  and  no  eivil  action 
^vill  lie  a^ainst  liini,  hecause  what  woiild  the  eonse(|nenee  lie: 
wliy,  il'  a  civil  action  was  bron^dit  a^Minst  liim,  and  a  jn<l^- 
nient  olitained  for  daina<fes,  lie  niii^lit  lie  taken  Uj)  and  ])ut 
into  pi'ison  on  a  ciipias;  and,  tlieret'ore,  lociiUy,  durin^  the 
time  ot'  liis  ^overnnient,  the  court,  in  tlie  island  Minorca,  can 
not  liolil  pleas  aj^aijist  hini."  It  is  not  considei-ed  that  the 
<)'overnor  of  Canada  is  aliove  the  law,  the  Kin^f  hiniself  neither 
lias  or  j)rettnds  to  any  such  privilef^e  :  the  impérial  "  sir.  voln, 
sic  juJieo,  stet  pro  ntfioiic  rolaufas,"  neither  is  oi*  ouf^ht  to  he 
the  inaxini  of  an  Enirlish  Kin(>;  oi-  of  his  repi'eseiitative.  A 
ii'overno)'  of  Canada  cannot  lie  ^nilty  of  any  aet  of  eithei' 
jiulilic  or  jirivate  o|)])ression  with  iinpunity,  his  reinoval  and 
]»unishnient  would  l'ollow,  as  a  niatter  of  coui'se.  any  such 
dereliction  froni  the  path  «if  his  duty.  It  is,  howevt'i-,  of  tlu' 
xt^vy  essence  of  the  British  constitution,  for  the  sake  of 
unaniniity,  stivnii'th  and  des]iatch,  that  such  ])owei's  as  hâve 
lieen  enunierated,  should  lie  entrusted  in  a  sin<;le  hand.  It  is 
a  pi'inci])le  that.  in  the  exei"cis<!  of  lawful  ])i'ei'o^-ative,  the 
King  is  and  oui>-ht  to  Itc  alisolute,  thei'e  is  no  le^'al  authority 
that  caii  eithei-  delay  or  resist  hini  :  so,  in  the  ex«'i'cise  of  his 
delegated  authority,  a  ^ovenioi-  is  and  nnist  lie  ahsolute,  nor 
can  any  power  within  the  colony  dela\  or  resist  hini.  This 
doctrine,  it  is  contended,  is  neither  daniferous  or  inconsistent 
with  Knu'lish  ideas  of  liliei-tv  :  civil  lihertv,  as  understood 
undei"  the  Mritish  constitution,  consists  in  ]ii-otectin^  in<livi- 
duals  liy  the  united  force  of  society,  that  ]>rotection  caïuiot 
lie  atibrded,  iioi-  society  niaintaine(l,  without  oliedience  to 
Home  oiu'  individual  invested  with  soverei^ni  ])ower,  whose 
pei'son  nuist  lie  sacred,  and  that  individual,  in  this  country, 
is  His  Majesty's  représentative. 

Ani:i{N,  for  the  IMaintiti":  If  this  jilea  can  lie  maintained, 
thcre  exists  in  this  coniniunity,  a  pcrson  not  anieiiahle  to  the 
laws,  and  ]»ossessin<;'  ]iowers  n\oi't'  than  dictatorial,  clainiin^ 
not  oïdy  the  prérogatives  of  the  Kin<,',  his  niastei',  liut  privi- 
It'fjcs  ^reater  than  those  of  the  nionarch.  We,  every  day,  hear 
the  jfovernoi' called  the  Kin<;'s  repi'esentative,  and  the  Dcfen- 
tlant,  in  this  cause,  has  allowed  hiinself  t(»l)e  led  away  l»y  this  ; 
nothin^-  is  more  inaccui-att;  than  this  expression,  in  the  sensé 
in  which  it  is  used.  "  Constitutionally.  the  Ivinfjis  the  founder 
of  ail  otiiee.  honour  and  ])ower,  and  each  otficer  of  the  j,'ovei'n- 
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ini'iit,  dt'riviiiu-  lus  autliority  t'ioni  tlu-  Kinij,  ivprcst'ntH  thc 
Ki)i<;  in  tilt'  l'Xt'irisi'  ot'  liis  U'i^al  powcr,  tliis  is  as  truc  t»!'  tlie 
lii^hfst  as  of  tlii;  lowt'st  otticiTs,  it  is  as  triu.'  of  a  ct)iistal>lt',  as 
it  is  oi:'  thc  Itml  clianccllor  of  Eiiirland.  In  no  otlier  scnsc,  can 
it  rif^htly  bc  a|)|)lic(l  to  thc  ^ovcrnor  oF  a  colony.  Nonc  of  thc 
pai'tifular  attrihutcs  of  si>vcrci;fnty,  iindcr  thc  constitutional 
laws  of  En^daml,  arc  ai)plical)lc  to  that  (ttHccr.  Thc  Kinj^  can 
do  no  wron^.  Is  that  tmic  of  a  provincial  {];overnor  Mii.s  powcrs 
arc  oriifinally  inhci-cnt  and  perpétuai  :  that  of  a  «jovcrnor  is 
durivativc,  tcni(K)i'ary  and  dcpcndcnt  upon  thc  will  of  hiiii 
who  conferred  it.  Constitutionally,  thc  Kiti^'  is  answerahlc  to 
(îod  ordv  for  lus  acts.  Thc  j'ovcrnoi'  is  an» 'vc.'ablc  to  his  roval 
niaster.  Thc  Kin<(  is  anicnaldc  tt)  no  hunian  trilauial,  for  thc 
tlisci'ction  which  hc  exercises,  in  thc  exécution  of  thc  functions 
of  his  jHihlii-  duty.  The  f^overnor  is  answerable  to  the  Kin<( 
und  to  his  courts,  for  every  act  hy  hiiii  pcrfornicd  ;  the  privi- 
lèges of  the  Kin^  are  pei'sonal,  and  cannot  hc  dcle^atcd  ;  the 
fifovernor  is  but  the.minister  or  servant  of  thc  Kinjr,  and  can- 
not prétend  to  any  ])rivileire  beyond  his  personal  libcity.  Thc 
inaxiin  that  the  Kini»- can  do  no  wron^  is  a  neccssaryand  fun- 
daniental  principle  of  the  Knt^lish  constitution,  nicaninfj;  only, 
that,  in  thc  tirst  place,  whatcvcr  iiiay  be  aniiss  in  the  condnct 
of  public  afiaiis,  is  not  char^tîable  on  thc  Kin^'  :  nor  is  lie,  but 
his  niinister,  aceountable  for  it  to  thc  people  ;  and,  seauidlj/, 
that  the  prérogative  of  the  Crown  cxtends  not  to  do  an^'  inju- 
ry,  foi",  beint^  ci-cated  for  the  bcncfit  of  the  people,  it  cannot 
be  cxercised  to  tlieir  préjudice,  'i'iie  subject,  in  Eni^land,  lias 
recourse  at'ainst  the  King,  if  any  of  his  j)rivate  riirlits  are  in- 
vadcil,  by  pétition  of  /•//////  oi-  indtistransdf  droit,  iiyum  which 
exécution  niay  i.ssue.  (1)  Shall  thcn  a  governor  of  a  province 
claini  exemption  fVoni  a  process  to  which  his  royal  niaster  is 
aiiiena])le  !  Shall  hc  who  shiiies  with  a  borrowed  lii^ht,  claini 
])rivilc<rcs  j'-reater  thaii  tliose  belongin;^  to  hini  froni  whoni  hc 
dérives  his  tenipoi'ary  oijindeur  :*  Tins  (piestion  niust  be  de- 
cided  by  the  le.c  loci,  whei'c  the  f^rountl  of  action  ai'osc  :  in  tliis 
instance,  it  is  thc  old  law  of  France,  and  it  iiiay  be  asked  if 
the  kirif^  of  France  could  not  hâve  been  brought  before  the 
courts  of  justice,  iii  Lowcr  Canada  {  It  appcai's  that  he  could, 
and  no  wliere  is  tins  more  cleai'ly  stated  thaii  in  tUt'  J)ific<nu'H 
sur  l'étude  de  la  Procédure,  in  thc  i)reface  to  thc  Procédure 
cioile  dit  Chdtelet  de  Paris,  40  and  41  :  "  Notre  gouvernement 
a  toujours  regardé  comme  une  de  ses  principalt's  obligations 
de  ne  pas  gi^'iicr  l'exercice  d.'s  actions  cju'un  citoyen  croit  avoir 
droit  de  diriger  contre  un  autre  :  de  sorte  ([ue  l'on  peut,  en 
France,  ti'aduire  eu  justice,  sans  aucune  permission,  les  gens 

(l)Chitty,  348-9. 
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les  plus  élevés,  inêiiit'  le  Koureriiin,  l()rs(|u'()n  prétend  ses  droits 
])()rtés  nu  delii  de  leurs  Uornes  légitimes  par  ceux  (lu'il  a  char- 
ités d'y  veiller.  '  Thus,  uot  only  was  tlie  kin^,  iji  France,  nn- 
sweraltle  foi-tlie  wi'oiif^s  donc  tu  liis  sulijects  of  a  pi-ivate  nature, 
but,  also,  for  those  coniiuitted  by  liis  servants,  when  tliey  ex- 
ceeded  the  powei's  ie^illy  vested  in  liini.  An  opinion  of  lord 
Mti iihJxi'UI,  in  the  case  of  Moshfii  vs.  Fithri(/(is,  lias  heen  cited, 
"  that,  locally,  «lin-in^  his  jjovernnient,  no  action  vvill  lie  a^ainst 
a  ^overnor  ;  because,  upon  the  process  he  woidd  l>e  suliject  to 
inipi'isonnient  :  "  such  niay  he  the  law  in  Kn^hmd,  an<l  such 
appeai's  to  hâve  heen  the  law  at  that  tinie  in  Minorca,  where 
the  ^round  of  action,  in  the  case  ahove  alluded  to,  ori<;inated  ; 
Lut  such  is  not  the  hiw  in  this  pi-ovince,  and  it  does  not  hère 
foUows,  as  a  niatter  of  course,  that,  upon  process,  th  '  piii'ty  in 
Huhject  to  iniprisoiniient,  ccHxinnic.  caam,  )-('s.s(if  eff'ccfns,  that 
lieinii'  the  onlv  difficultv  in  the  wav,  and  that  difficultv  lieintf 
renioved,thei'e  is  nodisahility  incapacitatin^  the  Flaintitifrom 
seekin^r  i-edress  hère  ;  and,  fui'ther,  as  the  présent  action  is  a 
purely  personal  action,  arisin^f  froni  acts  is  no  way  connecte<l 
with  the  public  chai'actei' of  the  Défendant,  it  is  cleai'ly  niain- 
tainable  in  this  country,  and  the  (piestion  of  preroi^ative  or 
not  prérogative  cainiot,  stricly  spcaking,  Ite  taken  notice  of 
by  tlie  court.  The  exception  ou^ht  to  be  disniissed  :  shoidd  it 
be  otherwise,  I  feai-  the  public,  witli  too  niuch  truth,  will  upply 
the  Hues  of  the  Konian  satyi'ist,  on  the  drunken  Marias  to 
the  pi'esent  occasion  :  and  they  will  say  of  the  Défendant  in 
this  cause  (for  settin^'  up  such  a  defence),  as  was  foimerly  sai<l 
of  hini,  /lie est  d<uuii(itiininanijîulici<>,>u\d  if  this  court  n\ain- 
tains  the  présent  exception,  well  may  the  colonists  exclaini  : 
At  fa  victri.r  ])r<)i'inci(i  ploris..  And,  then,  indeed,  will  I  be- 
f^in  to  believe  that  which  wassaid  of  the  Roman  colonies,  vi/.  : 
that  a  coloiiy  is  better  <;overned,  when  the  nietropolitan  state 
is  subject  to  a  despotic  ^overnnient,  than  when  under  a  free 
f^overnment  for  each  ^overnor  of  a  province  beinff  a  petty 
tyrant,  the  colonists  cannot  obtain  a  sufficiently  speedy  relief 
by  the  tardy  fornis  required  under  a  free  ^ovei-nnient  ; 
whereas  the  despot,  jealous  of  others,  upon  the  tirst  coniplaint, 
removes  the  iniitator,  and  the  only  hopea  governor  lias  under 
such  circunistances,  of  niaintainin^  his  post,  is  to  secure  the 
affections  of  the  pe<»ple. 

Thus  far  on  the  merits,  now,  as  to  fonn  :  this  plea  ou^ht  to 
be  disniissed,  1.  Because  the  Deferulant  has  not  produced  or 
fyled  his  commission,  and  the  Défendant  in  this  cause  isliable 
to  the  saine  rules  of  pleadin^  as  any  otlier  Défendant  ;  and,  if 
he  sets  forth,  in  his  plea,  a  written  instrument,  he  must  pro- 
diice  it.  Now,  as  to  the  sacredness  of  the  Defendaiit's  persoii, 
as  governor,  if  it  were  true  that  the  law  mukes  him  that  sacrée] 
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cluii'iictt'r,  lit'  iimst  plciul  it,  imd  set  fortli  liis  (•oiniiiissioii,  as 
spi'cial  iiiîittcr  t)t'  justiHciitioii,  iM'CfiUHc,  priiiKl  fiirit\  tlit-  ciniit 
luis  jiiriH(li('tioii,  aiid,  if  tlic  Dcffridaiit  in  tliis  causi' lias  iiot 
])1'()(1ucmm1  aiifl  l'vh'il  liis  rdimiiissioii,  tlif  saiiii-  lulc-*  îi]t|ily  to 
hiiii  as  ti)  tilt'  otliors,  ih-  innt  <i inm roui ilmx  vt  tli'  mni  r.fislni- 
tibiiH,  idoii  est  Jus.  2.  Bccaust',  in  cvery  plea  t»)  tlic  jiirisdit!- 
tion,  tlic  party  pleadin^  inust  -lu'W  a  nioi-c  projifr  and  a  niori' 
surtic'icnt  jtnisdic'tion. 

HoU'KN,  in  vt'ply  :  It  lias  Itetiii  adiiiittcil  tliat  tlit-  Défendant 
is  priviliMl^rcd  froiii  an-est,  and  tliat  lus  ])ers(»n  is  sacred  :  iiow, 
in  adnuttin<>'  tliis,  tlie  Plaintift"  adniits  t.ie  trutli  ol"  iiiy  propo- 
sition; fol',  if  liis  person  is  sacivd,  lie '.'an,  with  impiinity,  lesist 
tlu!  process  of  tlie  court,  and  is,  tlierefoiv,  not  Hul)jet't  toits 
jurisdiction.  It  lias  heeii  said,  liowever,  tliat  accordin;^'  to  iiiy 
statenieiit,  tlie  Défendant  possesses  powei's  aiid  privilégies 
wliieh  the  Kine;  hiinself  does  i.iot  possess,  and,  tlierefore,  cannot 
<lele<(ate,  and  tliat,  liy  Mai^iia  Cliarta,  tlie  ])etitioii  of  ri<;lit  is 
Hecure<l  to  the  Hultject.  it  is  ti'ue  tliat,  in  Kii<;land,  tlie  snlijeet 
is  eiititled  to  a  pétition  of  ri^ht,  but  it  is  not  true  in  tliis 
country,  (1)  nor  is  tliere  any  {iroceedin^  liere  in  aiiy  way  ana- 
la^foiis  to  the  pétition  of  ri^ht  liy  wliieli  a  «rovt'rnor  can  lie 
sued.  It  is  of  the  very  essence  of  the  pétition  ni  ri^dit,  tliat  it 
slionld  contain  notliin^  of  a  matuiatory  nature,  and  the  writ 
of  exécution,  if  necessary,  is  i.ssued,  directed  to  His  Majesty's 
treasurer  and  chanilieilains,  wlio,  if  tliey  nei^lect  to  satisfy 
the  Judi^nient,  out  of  the  tirst  inonicH  tliat  conie  into  tlieir 
hands,  are  held  personally  liahle,  for,  if  the  coui't  had  not  the 
power  of  enfoj'cing  the  judj^iiient,  the  [letition  of  ri^^ht  woiilil 
lie  perfectly  useless.  It  i.s  conteiided  tliat  tins  actittn,  if  suc- 
ce.ssfully  pro.st>cuted  to  judo'iiient,  would  not  t^ive  a  rie-ht  of 
r>il)i((s  (tn  s(ifixf((<-le.iiditiii  to  the  Plaintitt",  it  would  certainly 
^ive  a  riirht  of  seizin^  the  ])efen<lant's  efiects,  who  couid  resist 
the  exécution  of  the  jud^nient  witli  iiiipunity,  hecause  the 
court  cannot  coniinit  hiiii  for  contenipt.  The  citations  fi'om 
the  Freiich  law  are  not  hiiidin^  hère,  hecausc  it  is  a  question 
of  prérogative  to  be  decided  by  the  law  of  Kiiiilaiid.  As  a  part 
of  lord  jl/fO^s/îV'/'/'.s' jud^inent,  in  the  case  of  F(ihi'i(f<is  vs.  JAw- 
f>/}},  lias  beeii  used  as  an  ai'^uineiit  a^^ainst  me,  I  niean  tliat 
part  of  it  wliich  alludes  to  the  omission  of  f,'eneral  i}[nsti/))'s 
counsel,  in  not  filin<;  his  commission  in  supjioi't  of  the  alle<^a- 
tion,  tliat  bein^  ^ovei'iioi'  of  Minorca,  lie  was  not  aiiswei'able 
for  any  injury  doue  by  hini  in  tliat  capacity  :  I  shall  explain 
the  diti'erence  betweeii  tlieni  :  Lord  MtiiiHtîcld  was  undoubted- 
ly  right   in   his  view  of  that  point,  the   King's  coui'ts,   in  Kn- 
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;,Miui(l,  c'oiilil  Mut  kilow  tlmt  ^ri'iii-ral  Mnsfi/n  lintl  liccii  i^fiivcrtior 
(•!'  MiiitucM  cxccpt  liy  tlir  ludiluctidii  ot'liis  coimiiissioii,  tue 
tlic  action  wiis  iiot  liioii^lit  w  itliiii  tlic  liiiiits  of  liis  oovcrii- 
iiu'iit:  tlu'  sitiintinii  of  tlic  court,  in  tlu'  two  cascH,  i.s  not  ut  ail 
siinilur,  for  tlic  court  licrc  i.s  liouiid  to  kiiow  and  oln-y  tlic 
;^fovcrncr  ot'  tlic  province.  Tlic  con.stitntional  cliccks  iipon  tlic 
])o\vcr  of  ^ovcriu)i"s  of  colonies,  liavc  liithcrto  provcd  Hutîicicnt. 
und,  wlicn  it  is  considcrcd  tliat,  upon  tlicir  iccall,  jrox ciiiors 
arc  no  longer  ]»rotcctcd  tVoni  tlu-  procc.s.s  ot'  tlic  Kinj^s  couits, 
liut  arc  aiiHwcraltlc,  not  oïdv  for  tlicir  dcltts,  l>ut,  also,  for 
any  alaise  of  tlicir  dclc^^atcd  autliority,  tlic  apprcliciision  tliat 
nii^lit  Itc  cntcrtaincd  tVoiii  cntrustini^f  tlicm  witli  siicli  povvcis 
as  1  liavc  coiitcndcd  tlicy  posscss,  and  of  invcstin^  tliciii  witli 
sucli  important  privilc<;cs,  niust  l>c  cntii'dy  rcinovcd  ;  any 
sli^lit  inconvcnicncc  tliat  an  individual  iiiay  .suH'cr  is  nnuli 
nioi'c  tlian  rccoinpcnscd  liy  tlic  pulilic  pcacc  and  sccurity  of 
^ovcrmiiciit  wliich  is  found  uiidci-  our  jircscnt  constitution. 

Skwku,,  Cil.  .1.:  If  tlicrc  wcrc  any  rooiii  to  doulit  tlic  vali- 
dity  of  tlic  exception  wliicli  lias  hceii  tilcil,  on  tlic  jiart  of  tlic 
défendant,  wc  sliould  ccrtainly  lie  diHpi).scd  to  put  tliis  caser/» 
(Iclihérè,  lait,  as  tlicre  is  noue,  and  tlic  (|Ucstion  sulaiiitted  lias 
rcceivctl  a  judicial  décision  on  sevcral  occasions,  and  liasliecn, 
for  Hoinc  tinu',  ))cndin«;  hcforc  us,  wc  tliink  it  ri^lit  to  dclixcr 
our  o])iiiion  witliout  fuitlier  dclay.  It  is  not  for  courts  toen(|iiirc 
\vlictli«'r  tlic  rulc  of  law,  in  any  jiarticnlar  instance,  Ik'  or  lie 
not  wisc  (ir  politic,  it  is  sutficiciit  for  tliciii  tliat  siicli  is  tlic 
law,  aiid,  as  they  tind  it,  so  tliey  an^  bound  to  déclare  it.  Tlie 
(p;  'stion  wliidi  wc  arc  now  rcipiii-cd  to  décide  is  sin<;ly  tliis  : 
wlietlier  an  action  can  lie  niaintaincd  atfainst  tlic  f^ovcriior 
of  a  province,  while  lie  is  in  tlie  administration  of  tlic  «Govern- 
ment, as  tlie  rc])rescntativc  of  tlic  soverei^ni  '.  and  wc  iiiust 
say  tliat  an  action  caiinot  lie  so  maiiitaiiic<I,  liccause  wc  are 
.satistied  tliat  sucli  is  tlie  law.  Tlu-  décision,  on  tlie  case  of 
F<ih>'i!/((s  i('  Mosft/n,  is  well  known,  and  is  sutticicnt,  cven 
alone,  to  détermine  tliis  (picstion.  Fuhrhftis,  for  a  civil  injur^' 
donc  to  liini  liv  MosI ini,  at  Minorca,  wliile  tlie  latter  Avas  "o- 
venioi-  of  tliat  island,  institutcd  an  action  of  damaires,  i»»  En- 
Ijliiiul,  ayainst  MokIi/ii,  and,  in  liis  defence,  it  was  contendcd 
tliat  Fahrii/dK  oui^lit  to  liavc  ])ro.secutcd  liis  suit  in  Minorca, 
but  it  was  answered  tliat,  Nosif/n,  hviu^  tlie  ^ovci'uor,  no 
action  ai^ainst  liim  could  be  su.staiucd  in  Àtinoi'ca,  and,  on  tliis 
oround,  tlie  action  institutcd  in  Kiif^land  was  niaintaincd.  In 
delivcrin^  the  judffnicnt  of  tlic  Court  of  Kiiif^'s  Hcncli,  lord 
}f<i nsfit'ld  (U'clai'cd  tlic  law  upon  the  (picstion  before  us  in  the 
following  cxplicit  ternis:  "  It  is  truly  said,  tliat  a  g'ovcrnoi'  is 
"  in  tlio  nature  of  a  viceroy,  and,  tlici'eforc,  locally,  dui'in^f  liis 
"  governnient,  no  civil  or  criminal  action  will  lie  against  him," 
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(I)  In  tlif  cast'  ot"  Viiit  />«(//»,  a;,'ainst  r*ci>.s/>//,  ^rov  iinnr  ot' tlu' 
lati'  jirovinci;  ol'  Ni'W  York,  citi'il  at  tlif  liar,  tliis  |iiin('i|)li' 
was  rt'fo<,'iii/,fil  liy  tlif  siipiriii'  foiirtol"  tlia(  |>io\  int't'.ainl  tli»' 
ciMss  actiiMi  instituti'tl  liy  V((ti  l)(iiii,\\\  c'oiis»'(|U('iu't' tlifrcol", 
Failftl.  So,  in  tir.'  cast'  oF  tlu»  ci^lt'liratt'il  Nu/»/»'!-  Tinnlii.  vs.  thi' 
h'iifl  t)t"  W'fxtiinn'i'lii  11(1,  wliicli  was  iiistitiitt'd  in  tlif  ('ourt  t)f 
Kxflu'tni '1- oF  lr>'lan  I,  in  tlic  ytar  I7!)2.  Tln'  Karl,  lu'in^'  tlii'ii 
tlu'  I  a- 1  lient 'liant,  was  siiiiun  ).i.'.l  liy  w  rit  oF  snlipu'iia  to 
appi'ar  atul  aiiswi'r.  Tlii'  attorncy  jjf.'iit'ral  iii;)vt',l  tliat  'l'iu-ir 
L  >rtlslii]is  \von!<l  1»'  plt'asi'd  to  (|nasli  tlu'  s")>i»(i'iia,  ami  inohi- 
liit  Inrthi'i'  ]>roct'ss.  Hrii.KU,  oF  toiins'l  •;  tlic  l'iaintitl",  in 
answfr,  l'ontiiuK'ii,  as  it  lias  lifrc  hi't  u  coiitt  ntlt'il,  tliat  tlif 
conit  liail  no  judifial  t'i^niiz  mcf  :  tliat  tlu'  Iviri  of  Wcsl  mon  - 
IiiihI  was  loi  1  lit'iitt'iiant  oF  tlic  l<inf,'doni.  Tlic  foiirt,  lit>wt'\t'r, 
wt'rt'  t)F  oiiinion  tliat  tlit'v  lifld  tlic  Fnllt-st  jndifial  knowlt-tl^'f 
oF  Mis  Kxc'i'llfiic'y's  aiitlit)rity,  as  lord  lifiitfiiant  oF  irclaiid,  in 
.1  tlfoifL'  wliicli  nia  If  it  ahsui'd  to  dtailit.  'riii'\'  saw  liiiii,  in 
parlianu'iit,  ackiiowlt'il^^n-d  liy  hotli  litaist-s  ;  tlifv  saw  liini  im- 
nistt'iintf  in  ail  tlii'  Fuiu'tions  oF  His  Majt'sty  s  rt'|irt'S(iitativt', 
and  ackiiow  IcdiTcd  liv  tlif  wlioK'  kin<fdoiii  to  Ih-  sui'li  i'iit'ii," 
said  thi'  f.airt,  "wlit'i'f  is  tlicii'  a  sliatjow  t)F  diailit.  tlifi-f  can 
"  Itf  iioiii',  and,  knowinif  ami  st't'inir  ail  tliis,  r//' /Wr/**,  us  Wf  ilo, 
"  wi'  liavf  notliiiitf  to  do  witli  s|)t't'iilatioiis  ilr  Jnrr."  'l'iit' 
iiiotiiai  oF  tlii'  attonu'y  (ffiu-ral,  on  account  t>F  its  beinf^  tlic 
last  ilay  oF  ti'riii,  was  contimu'tl  tt)  tht'  noxt  tt-riii,  but  it  was 
onli'ri'd  tliat  no  pi'oft'ss  slioiild  issuf,  in  tlif  nifiui  tiiin'.  a^ainst 
tlie  Karl  oF  Wcsluiorchanl,  and  lit-iv  tlit'  niattfr  ilroi>|n'(l.  \Vt' 
aiv  iiiFornit'il,  in  a  way  wliit-li  It'avi's  no  rtnaii  to  iltaibt,  tliat  a 
di'cision  siniilar  in  its  t'tlt'i't  to  tlitise  wliicli  liavc  lifi-n  citt-d, 
lias  latt'lv  bi't'ii  trivt'n  in  a  nt'ii>liliotiriiiii;  i)rovinff,  but,  as  tlif 
particnlars  oF  tlif  case,  arc  ini|M'rFt'ctly  kiiown,  Wf  ran  niakt' 
no  fnrtlK'r  use  oF  it  at  pri'st'iit.  (2) 

Upon  tlu'  wlioli',  wt'  art'  oF  opinion  tliat  tbf  fxcfption 
iiuist  bc  niaintaiiii'd,  ami  tlif  action  tlisinissi'd,  (jini  ni  à  iirt'scnl. 
Kkkiî  ami  HowKN,.!.!.,  t'X])i'ess('d  tlicir  asscnt  tt)  tliis tipinioii 
Pankt,  .F.  :  I  ilo  n.)t  foncnr  witli  niy  brt'tlirt'ii  on  tlif 
bt'iicli,  not  lu'inif  Fnlly  prcjiart'd,  at  tliis  iiionicnt,  to  proiioniu'c 
au  opinion  upon  tlif  tpicstioii  wliicli  lias  bufii  subiiiittt'il  tt> 
tlu'  court.  (Stntirt's  Hi'/i.,  ]>.  542.) 

(1)  C'owpei's  /{tjiorlu,  ]>.  17-. 

(2)  TliL'  uiise  liere  iiUiuled  to  wiis  tliat  of  tlie  Hoiiltic.  Mi-.  liliuk,  ;i  iiiciiliiint 
in  tilt!  proviiiL'i!  of  New  IJiunswick,  aiwl  tlu;  senior  nuiiilitr  of  llie  couiicil. 
lie  wii».  a  few  years  siiiee,  tlie  iiiesiilcnt  of  tlial  ]iiovinic,  and  wiieii  lie  lifcaîiic 
)iresiileiit,  two  or  nioieai'ti  )iit<,  in  wiiieli  lie  ua.s  tlie  Di'ffiiil.int,  w  iTe  |)(  niling 
in  tlie  sii|)l'enie  eoiiit.  'l'Iiese  actions  were  ail  suspendi'il  liy  tliat  i-onil,  and, 
during  the  period  oi"  his  prediileucy,  no  proceudings  weru  iiad  in  tliein. 
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PROGEDURE.-LITISPENDENCE. 

CciuT  ()K  Ai'i'EALs,  Québec,  2î)tl)  July,  1.S33. 

On  appeal  tVom  Montréal. 

}Ikct()R  RrssEr.  and  others,  Appellants,  and  William  Fikld, 
ReHpondent. 

lldd  :  Tliat  litis|)(Mi(lence  in  a  forcigii  stato  is  uo  har  to  an  action 
instituted  in  tiiis  iirovinre.  (1) 

An  action  was  instituted  liy  tlie  Appellants  afjjainst  tlie  Res- 
])ondent,  to  'rhicli  was  pleaded  the  ])en(lency  of  another  suit, 
iK'tween  tlie  sanie  parties,  and  foi' the  sanie  cause  of  action, 
in  the  stati'  ot"  Verninnl  :  This  plea  was  niaintaiiuMl  hy  tliu 
judyiii^'Ut  ot"  tir.'  court  b.'low,  wliicli  «rave  rise  to  this  a])[)eal. 

'l'Ile  ^rounds  upon  which  this  jud^nnent  was  iiupu<;iied 
were,  chat,  whether  such  i-espect  should  hc  shewn  to  litispcn- 
dence  in  a  foreiifii  ('(uniti'y,  as  to  sutler  it  to  Itai*  or  suspend  a 
suit,  is  a  (piestion  ot"  puhlic  law,  and,  so,  niust  lie  decided  Iiy 
the  laws  oF  Knijfland,  as  a  paraninnit  authoi'ity,  thi-ouj^hout 
the  empire.  Accordin^  to  the  pi'inciples  of  Hnglish  jui'ispru- 
di'uce,  litispendeiice  in  a  forei^n  country,  or  even  in  one  of 
the  colonies,  eould  not  he  pleaded  in  any  way  to  an  action  in 
the  coiu'ts  of  Westnunster  Hall.  (2)  Upon  the  supposition  that 
this  were  a  case  to  he  <fovei'ned  hy  the  practice  of  the  Fri'nch 
courts,  litispendence  in  a  forei^n  country  could  not  he  plea- 
deil,  as  France  was  distini^uished  froni  niost  of  the  states  of 
Kui'ope,  Ity  lier  shewinjjf  no  retrai'd  for  foi'ei^-n  jni'isiliction.  C-^) 
Viewin^f  the  pleaof  litis[)i'ndence  ahi'oad,  in  its  true  li<,;"iit,  asas- 
ci'i'taincd  liy  foiv^^  of  ohli^ation,  Imt  ci'  coiiiifatc,  the  hasis  of 
that  coiuity,  wliicli  is  r.'cipr.tcity,  woidd  fail  in  the  ])resent 
ijistanc,  as  in  the  stati'  of  Verinont,  and  the  othei-  Uniteil 
States  of  America,  litisp.'udi'iiee,  iji  a  f  )reio;ii  country,  or  even 
in  a  sister  sttite,  eannot  hi'  pleadeil  to  an  action  l»rou<;ht 
the IV.   (4) 

Pei$  C'i'IU.AM  :  Accordin<f  to  French  authorities,  this  ap- 
pears  to  l»e  a  ipiestion  of  public  law.  In  France,  foi'ei^n  judjf- 
ments  had  no  effect.  (5)  It  was  a  ])art  of  the  puhlic  law  which 

(1)  V.  lut.  4-2fi,  4-2h,  42.',  V2<1  et  13(1  t'.  !'.  V. 

(2)  3  Atkyns,  .Is;. 

(.S)  Khilit'i',  Driii/x  (Irs  i/fit.s  modiriiiiili  ri''iiro/i< ,  !,  !)7  ;  Onl.  Ui'i!),  art. 
\'2\  ;  Merlin,  (J.  di:  droit,  xavho  jiui<'m<ii>,  i  14,  lit;  l'aiiei'igun,  />(•.•<  «.««/■«//rr.s, 
L.,  12,-.. 

(4)  <),l()hns.  Ri'/>.,22\  ;  l'2  .Tolins.   A'-/».,!t)). 

(.■))  10  Toullier,  U.Set  seq. 
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niiirlit  Iti'  iTi>'ulated  by  trcaty,  not  dépendant  npon  coniity. 
Tliis  ])rinciple  lias  bcen  inaintaincd  l)y  thv  Na/iolcoii  fVw/f',  and 
a  niod"n»  Frencli  arrêt  lias  deelared  tliat  litispcndanee  in  a 
foreifrii  countiy  isnohar  to  a  suit.  Tlic  ca.se  eited  froiii  ^l//.:/n.'<, 
vvent  to  support  tlie  sanie  doctrine.  It  lias  heen  niade  a  ^rie- 
vaiice  in  tliis  ciise,  tliat  two  arrests  liad  taken  place,  but  an 
answer  to  tliis  would  l)e  found  in  tlie  case  of  Minih-  vs.  Mur- 
r(iy,{\)  where  it  was  licld,  tliat  a  J)efendant  wlio  liad  heen  ar- 
rested  in  America,  luiglit  he  again  arrested  in  Fn^dand,  for 
tlie  same  cause  of  action. 

BucHANAN,  forthe  Appellaiit  ;  W.  K.  McCoRD,  for  the  Kes- 
poiideiit. 

Juil^meiit  reversed.  {Sl.u<irt's  Rc/».,  p.  ôô.S.) 


COMMISSIONERb'  FOR  THE  BUILDING  AND  REPAIRING  OF  CHURCHES.— 

CERTIORARI. 

CorUT  OF  Al'PEAl.s,  Quehec,  2!>tli -luly,  IS:}:}. 

On  appeal  froiii  Three  Ri  vers. 

OUH  SoVEREKîN  LoHD  THE  KlN(!,ex  ivlatione  TH()M AS  Cof FIN 
and  otlieis,  A])pellant,  and  MA(il-()IKE(j!lN(atAsaiid  otliers, 
Respondeiits. 

Ifiltl :  \  Il  rlidniri  \\\\\  lie  for  (vvccsn  nf  jiirisdii'tinn  and  illcjjality  in 
tlie  priM'ci'diug.s  (ifcdiiUMi.ssidncr.s  aiijioiiitt'il  hy  tlic  (.'nvcriior  of  the  pro- 
vince niider  tlie  ordiiiance,  IVJst  (le(t.  JIl,  cli.  vi,  for  tlie  Iniildiii^  and 
repairin^'  of  elmrclie.s.  (2) 

In  tliis  case,  tlie  principal  suliject  ot"  controversy  related  to 
tlie  place  where  tlie  new  cIuutIi  of  tlie  parisli  of  »S7.  l'icrrrlc» 
Ih'ctjiu'ls^  wliicli  was  adiiiitte(l  liy  ail  jarties  to  be  re(|iiired, 
sliould  lie  [ilaced  ;  certain  jiarisliioiu'i's,  lieiii<f  désirons  tliat  it 
sliould  lie  on  or  in  tlie  neiglilioiirliood  of  tlie  site  of  the  Jire- 
.seiit  cliurcli,  in  the  tirst  concessi<iii  of  the  parish.others.îifjain, 
contendin^'  tliat  it  «luo^ht  to  he  plîieed  in  one  of  the  reai'  eon- 
cessioiis.  An  essential  élément  in  tliis  einiuiry,  it  wms  ar<,Mied 
on  the  part  of  the  ()p[iosants,  wouM  lie  in  the  will  of  the  ma- 
jority  of  the  jiarishioners,  and  in  the  l'elative  proportion  <if 
tliat  majority  to  the  minority  of  the  parish.  It  was  luiders- 
tood  tliat  tliis  had  heen  so  coiisidered  hy  the  ecclesiastieal  au- 
thorities.  But  the  Opposants  to  the  proeeedin^rs  of  the  eommis- 
sioneis  were  under  the  impression  tliat,  as  well  theconimissio- 
iieis  tli(  nisehcs,  as  the  ecclesiastieal  authoiities,  had  heen  led 

(1)7  '1".  H     i-v 

IJ)  V.  art.  l'J'^oC.  1'.  L. 
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into  eiTor  on  this  point,  by  a  séries  ot"  illégal  proceedings  p- 
\iiif;  to  tlie  niinoi'ity  ot'  the  parish,  the  appeurance,  of  Itcin^ 
tilt'  iiiajority,  and,  at  tlie  saine  tinie,  ot"  snch  irre^ularity  as 
to  vitiate  and  render  nnll  the  assoHsnient,  and  ail  niatters  con- 
nccted  therewitli.  The  ^rounds  stated  in  the  ])etition  of  the 
Opposants  were  varions  allejfed  irre^ularities,  in  the  notice  for 
thi'  meeting,  in  the  nomination  of  the  syndics,  iw  the  makinff 
of  the  assessment,  and  in  the  establishment  of  the  site  of  the 
ehnreh.  'l'he  prayer  was  for  a  rcrtioniri  ;  this,  the  Court  of 
Kin^'s  BiMich  at  Three  Hivers  ordered,  and  from  this  order  the 
apjx'al  was  instituted. 

Skwkll,  Cm.  J.  :  A  rcrfiordri  does  not  go  to  try  the  nierits 
of  tlu'  matter  in  issue,  liut  to  see  whether  the  liniited  juris- 
diction  lias  exceeded  its  Itounds,  and  the  jurisdietion  has 
of  the  Coni't  of  Kin<j's  Bench  as  to  the  writ  of  rertiordri  is 
not  at  ail  ntteeted  hy  any  statute  wliich  does  not  take  it  away, 
in  express  ternis.  Thèse  points  are  sopereniptorily  sottltMl,  that 
a  clause,  in  a  statute,  which  enacts,  "  That  no  other  court 
whatsoevi'r  shall  intenneddle  with  any  cause  or  causes  of 
appeal,  but  they  shall  ])v.  Jiv<db/  deterniined  in  Quarter  sessi- 
ons only,"  were  held,  in  the  case  of  Rfx  vs.  Morelei/  (1),  to 
nieiiii  noniore  than  this,  "  that  the  facts  shall  not  he  re-exaini- 
iied,  '  and,  coiise(|Uently,  it  was,  in  that  case,  deterniined  that 
the  legality  of  the  proceedings  of  certain  magistrates,  in  the 
exercise  of  a  liniited  Jurisdietion,  vestetl  in  theiii  hy  the  statute, 
miu'ht  he  heard  and  deterniined  in  the  Court  of  Kinif's  Hench 
hy  ccrturrari  ;  and,  it  is,  intact,  oovious,  that  the.se  principles 
must  he  well  founded,  for,  if  it  were  otherwise  there  could  be 
nosuch  thing  as  a  liniited  jurisdietion.  (2)  In  the  présent  case, 
an  application  for  a  writ  of  (vr/Zo/vt/'/',  upon  the  groinid  of 
exce.ss  of  Jurisdietion,  and  illegality  in  the  jiroceedings  of  the 
coninii.ssioners  for  ereeting  chnrches  in  the  district  of  Three- 
Rivi'rs,  lias  beeii  allowed  bv  tlu'  Court  of  lviii(>'s  I^cnch,  and, 
from  the  allowance  of  that  writ,  this  appeal  lias  been  brought. 
1  Hecause  the  eonimissionei's  are,  undci-  virtue  of  the  especial 
provisions  contained  in  the  ordiiiance,  .'îlst  (ieo.  III,  ch.  VI, 
a})poiiited  by  tlie  governor,  and  that  he  only  can  en(|uire  into 
their  conduct  ;  2  Because  the  ])on-ers  exercised  by  the  coin- 
missioners  îire  législative  powers.  Now,  admitting  that  the 
governor  lias  an  appellate  Jurisdietion  over  the  décisions  of 
thèse  commissiom'rs,  that  wonld  goto  the  nierits  of  the  ([Ucs- 
tioiis  bcfore  tlieiii.  while  the  ccrtiord ri  allowed  by  the  King's 
Hench  can  only  go  to  their  juiisdictioii, and  it  has  bccn  scttled 
that  the  existi'iiee  of  ;in  appellate  jurisdietion  does  not,  in  any 

(1)'2  lîurrnuglm,  104 '2. 

(2)  See  ^' »•«<;«(<«// vs.  liiirn//.  1  L.  V,n.y , '2\:i,'2ô'l 
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Ciiso,  take  froni  the  Court  of  King's  Beuch  tln'  rijfht  ot"  procoe-- 
(ling  by  certiorari.  (1)  If  it  could  be  even  inatle  toappoar  tb.at 
the  jrovernor  nii<rlit  proceed  upon  appoal,  ov  liy  ccrtiordri,  to 
(li'tcniiine  thf  liiiiits  of  tins  [«articulai"  junsdiction,  lus  autlio- 
rity,  in  tins  respect,  would  be  no  more  tluui  a  concurrent 
jurisdiction  witli  that  of  the  Coui't  of  King's  Hench,  for,  there 
is  not  a  word,  in  the  ordinanee,  which  can  aftect  the  jurisdic- 
tion of  tluî  King's  Beuch  or  the  authority  which  that  court 
possesses  to  proceed  by  certioni ri.  Jt  lias  iudecd  beeu  argued 
that  the  governoi-  uiay  oxei'cisc;  in  pei'son  the  power  whicli  lie 
lias  delegated  to  the  counnissioiiers,  aud  that,  in  such  case,  uo 
cei'tiarari  could  be  issued.  But  it  is  not  necessary  for  us,  at 
])resent,  to  eiKjuire  what  couM  or  could  not  be  doue  by  the 
Court  of  King's  Beuch,  if  the  governor  should  see  fit  to  do 
so.  'riiis  is  not  a  case  in  which  the  governor  bas  exercised  in 
person  the  jurisdiction  created  by  the  ordinanee  ;  far  froni  it, 
it  is  one  which  lias  rtdation  only  to  the  exercise  of  that  Jui-is- 
diction,  by  certain  coniniissioiu'rs  appointed  to  carry  it  legally 
into  effect,  and,  as  a  certiorari  does  lie  in  the  case  of  justices 
of  the  ])eace,  who  are  appointed  by  the  King  to  carry  into 
effect  the  powers,  which,  witl.  respect  to  tlieir  jurisdictioi»,  ni'e 
by  law  vested  in  His  Majesty  ;  so,  rt/or^ior/,  Accrtiin'ii ri  iiiay 
issue  to  coiinuissiouers  ajipointed  by  tlie  governoi',  to  carry 
into  etf'ect  the  powers  which  are  vested  in  liim  by  the  ordi- 
nanee for  the  érection  of  chui'ches.  It  would,  however,  be  a 
strong  argument  against  the  exercise  of  thèse  powers  l)y  the 
governoir  in  person,  if  it  should  hereafter  be  made  to  ap])ear, 
that  uo  (  '.rtiordri  can  issue,  even  fi'()m  His  Majesty's  suprême 
courts  Cl  law,  to  resti'ain  a  governor  in  the  exexcise  of  a  limi- 
ted  judicial  authority.  The  remaming  grouiid  fortins  a]i}»eal 
allèges  that  the  powers  held  by  the  connuissioners  are  ol'  a 
législative  nature,  inasniuch  as  they  enable  them  to  assess  a 
tax  on  the  iniiabitants  of  pai'ishes  for  the  érection  ofchurches  ; 
now,  if  they  be  so,  the  power  held  by  the  justices  of  the  peace, 
in  England,  which  makes  them  to  assess  the  tax  for  the  sup- 
jjoi't  of  the  poor,  must  be  of  the  saine  <lescription  ;  îind,  yet, 
the  wi'it  of  rcrfinnirl  lies,  and  is  daily  IssuimI  in  siieh  cases, 
(2)  and  this  is  a  manifest  proof  that  the  pitwers  so  exeiriseil 
are  not  législative  in  eitlier  case.  In  fact,  the  tax,  in  l)oth 
instanci's,  is  imposed  liy  the  législature,  ami  the  authority 
exerciseil  by  the  chnrch  cmiimi.ssioners  is  confined  to  the 
calculation  and  distribution  of  the  amount  re(juii-e(l  foi-.the 
érection  of  a  cliurch,   in   any   i)articular  parish,  aiuong  the 


(1)  /'(.(■  vs.  .Vtirihj/.  ftiipra. 
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parisliioiuTH  upoii  wlioin  it  is  alrcndy  iinposeil  by  liiw  ;  just 
as  tho  authoi'ity  cxercised  l)y  the  iiuifjiHtrates,  in  thc  assesH- 
iiuMit  of  tho  pool-  rati'S,  in  Englan<l,  is  conHncd  to  tlu'  oalcnla- 
tion  an<l  «listnlmtion  of  the  aniount  ro({uiit'(l  for  tlu;  support 
and  niainti'nance  of  the  poor  of  any  particulai'  hundre(l  or 
parisli,  aniong  tho  poi'sonH  upon  whoni  the  tax  is  hy  law 
alroady  iniposod.  Ujion  this  view  of  tho  easo  hoforo  u.s,  this 
co\irt  is  of  opinion,  that  tho  writ  was  riohtly  allowod,  and  tho 
judgniontof  tho  court  holow  is,  thorefore,  confirn.  d  with  costs. 
( Htuart's  Jicjj.,  i).  5{)0.) 


RIVERS. 

Court  of  Appeals,  Quohoc,  Kith  Novoud)or,  \HlV.). 

On  appoal  froni  Québec. 

Nicolas  Iîoissonnault,  AppoUant,  and  James  Oliva,  Rospon- 
dent. 

IFiiil  :  Tliat  rivors,  whctluT  naviî;al)lo  or  iiot,  aro  vcsted  in  thc  Crow  n 
for  tlio  luihlic  l)(MU'fit,  and  no  pcrson,  s(M;j:ii('nr  or  otlicr,  can  o.xcrci.so 
any  ri^lit  ovor  tlicni  witliont  a  {zrant  fron»  tlic  <'ro\vn.  (1) 

In  an  action  (il'(lania<ri's,  l)y  tiic  sto|)]iin<r  of  conminnication,  on  a 
navij:al)lt' river,  with  a  boom  an<l  cliain.it  ai>iH'arin^:  ♦'. oui  an  ajrri'i'inont 
hi'twocn  tilt'  parties,  after  tlie  eonnnencenient  of  tlie  suit,  that  the  phi- 
ciïij:  of  tliehooni  and  ehain  tended  to  tlieir  iniituul  Ix-netit,  the  action 
was  dismissed.  (2) 

Tlio  Rospondont,  Phiintift"  in  tlio  court  boh)\v,  institutod  an 
action  agîlinst  tlio  Appollant,  for  (huiiaefos  aUogod  to  liavo 
boon  (K'casionod  by  tlio  Ajjjiolhint's  stoj)pin(f  up  tlio  ooiiiinu- 
nication,  on  a  public  iiavi^^ablo  rivt'r,  callcd  tho  ririhr  du 
Sud,  by  nioans  of  a  certain  boom  and  iron  chain  :  whoroby 
certain  saw  ioos  ;uid  piocos  of  tinibor  boloiioino'  to  tlio  l'iain- 
tifi",  wero  stoppod,  and  prevontod  froiii  arriving  at  his  saw 
niills,  at  St.  T/iomus,  to  his  (huiiaoo  X2,()()(). 

ReiI),  Cil.  J.  :  Tho  A])pollant,  by  his  [)loa,  adiiiits  the 
placin^  of  tho  booms  and  ir(»n  oliains  on  the  ririèrc  <ln  Sud, 
but  donios  that  it  is  a  navi<rablo  river  :  on  tho  contrary,  ho 
alloires  that  it  is  not  navioalilo,  but  tho  proporty  of  tho 
adjoinin',''  soioniors,  whoso  permission  ho  lias  to  ori'ct  tho 
boom  in  (pU'stion,  and  to  maintain  tho  samo  :  and,  bv  tho 
^onoriil  issue,  <lonios  the  facts  statod  in  tho  déclaration.  Testi- 
niony  lias  boon  adducod  to  a  very  considerablo  oxteiit,  to 
show  tho  waters  of   this   ririèrc  du  Sud,  tho   diflicultios  and 
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(1)  V.  art.  4(KI('.  C. 

(2)  V.  lii  oiiiise  (le  Olira  vh.  liaituoiinau/l,  stipra,  p.  ,180. 
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obstructions  to  tlu'  navi<^'ation,  and  tlu'  kindof  fonninniication 
ot'  whifli  it  is  capalilc.  l'art  o'^'  tlu-  cvidonce  adducofl  l»y  tho 
J)et'ondantc(»nsists  of  an  a<fivoincnt  nuide  betvveen  the  parties, 
and  exL'Cutf<l  Itcforc  (îa^né,  notary,  ilati'd  I4tli  I)t'i'i'nil>er, 
\K\],  whic'li  is  a  document  of  sonie  importance  in  this  cause, 
as  atiectinjr  tlic!  (pu'stion  bet'oie  the  court.  Had  this  a^ree- 
nuuit  heen  in  e.xistenci'  at  the  time  the  ph'a  was  fyled  in  tliis 
cause,  there  is  reason  to  ])resume  it  would  hâve  heen  ,set  up 
as  a  liar  to  this  action:  but,  as  it  cornes  now  in  évidence 
Itefore  this  ccairt,  as  resisting  tlie  i)k'a  ot"  the  Flaintiff  for 
(hima<(es,  we  m.ist  receive  it  accordingly,  and  must  hold  tluit, 
in  the  face  of  such  évidence,  tl»e  Flaintiff' cannot  maintain  his 
action.  Hy  this  aoreemeut,  it  ajjjiears  tliat  it  was  for  tho 
mutual  inti'rest  of  the  pai'ties  that  a  boom  shouhl  be  erecte<l 
with  a  view  to  prevent  the  loss  of  timber  floatinj»'  (h)\vn  this 
rapi(i  strt  ni.  This  fact  also  corresponds  with  the  other  evi^ 
dence  in  this  cau.se  ;  and  in  order  the  better  to  enable  tlie 
Défendant  to  keep  liis  booms  whicli  he  liad  crecte<l  for  this 
[)ur[)ose,  the  Plaintitt'ai^rees  to  i)ay  a  certain  proportion  of  the 
expense,  and  tliat  they  sliould  reniain  un(h.'r  the  controul  and 
direction  of  the  Défendant.  The  woi'ds  of  tlie  agreement  ai"e  : 
"  Cepcaihi nt  lex  fratx  d'iut rclu'u  dcK  Ixxiins  a i>pai'tcnii nt  à 
M.  BoifitionnaïUf,  sur  Ut  rir'ièrc  du  Siul,  sdvoir:  cdal  de, 
chez  Joseph  Téta,  et  celui  dalxtssiii'  de  Sf.  Thoiuus,  seront 
supportés  pur  choque  port'te,  à  jrroportiou  de  la  quontité  de 
h'dlofs  quelles  //  ourout  ou  pourront  //  aroir  ;  et,  né.oumo'ms, 
les  dits  booms  et  tels  outres  hootns,  que  ledit  N.  Hoisson uoidt 
o  sur  la  dite  ririère  du  Sud,  vc  s'ouirriroîd  qu'à  l'ordre  du 
dit  Hoisson  uault."  The  Kes])oiident  hi'ri'  ac(|uiesces,  in  the 
clearest  mainu-r,  in  the  rioht  of  the  Ap])ellaiit  to  keep  up 
tlie.se  booms,  without  aiiy  re.sei-vation  as  to  the  ])icsent  daim  ; 
he  lias  jud};e<l  his  owii  cause,  and  must  be  stoi)[)ed  froiii 
claiming  dama<res  in  the  face  of  his  own  a|freement,  and,  eveii, 
as  respects  the  dama^'es  elaiiiieil,  nothiii<f  is  prox'ed  that 
would  enable  tlie  court  to  asse.s.s  tliem,  and  they  cannot  lie 
ascertaine<l  by  experts.  It  matters  not,  therefore,  whether 
this  river  bu  navio-al^le,  or  not  navigable,  si'itjneii riidc  or 
fh>ltal>le,  tlîe  conseipieiiees,  as  respects  the  damages,  beiiig  the 
•same. 

Looking,  however,  at  the  right  of  the  pai'ties,  at  the  time 
the  action  was  instituted,  we  are  of  u[tini<)ii  that  the  l'Iaiiititi' 
was  entitle(l  to  lus  action,  whether  the  rlrièrr  iln  Sud  is  to 
lie  considered  as  flotta  hle  or  sein  n  eu  ri  aie.  l'hei'e  iiiay  ite  soine 
doubt  whether  this  river  can  be  eonsidered  //o//(>/>/r,  as  i-ivers 
of  this  description  would  apptuir  to  lu'  raiiked  amoiig  naviga- 
ble rivers,  portant  Imteau.r  et  radonix  pour  le  transport  du 
liois  et  autres  uairckandises,  and,  as  such  were  the  propertv, 
27 
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and  iindei-  tlu^  protection  and  jurisdiction  of  tho  Crown. 
The  rivière  du  Hud  appoars  capalilc  of  tloutinn;  oïdy  sin^k' 
logs,  and  not  rat'ts  or  V)atoaux,  from  the  frecpient  interruption 
ot"  the  navigation  from  tlie  rock.s,  shallows  and  rapidn,  to  Ikî 
found  in  it,  and,  thcroforo,  is  not  to  Ito  con.sidered  as  a  navi- 
gable river;  Imt,  allowing  it  to  be  of  tlie  description  of 
seifpiearude  et  hamde,  tlie  use  of  it,  even  in  that  case,  niust 
be  freo  and  open  to  tlie  public  :  for,  according  to  Frem  inville, 
(l)  the  King  préserves  liis  right  over  ail  sucli  rivers  as  niay 
])e  used  for  the  floating  of  tiinber,  inasniuch  as  he  is  considered 
to  be  the  protector  of  commerce,  and  of  the  public  interest. 
"  Sa  Majesté  se  charge  de  la  police  de  ces  rivières  (pi'il  con- 
"  vient  d'exercer  pour  l'aisance  et  la  sûreté  des  bois  flottés,  à 
"  l'effet  (ju'il  ne  soit  détourné  des  eaux  de  ces  rivières,  établies 
"  des  moulins  nouveaux  ijoardAi,  vannes  et  autres  édifices 
"  capables  de  nuire  au  flottage  dos  bois,  par  consécpient,  au 
"  commerce."  But,  if  the  King  were  not  to  retain  this  autho- 
rity  over  a  rivière  seifjneAiri<dc  ;  yet,  the  seigneur  féodal 
cannot  claini  the  property  of  thèse  rivers,  as,  according  to  the 
French  .system,  tliey  belonged  to  the  yei<)veur  Imut  jvstieier, 
who  was  vested  therewith,  and  exercised  a  jurisdicticm  over 
them  :  not  so  much  for  lus  own  interest,  as  for  the  public 
benefit,  and  was  said  to  hold  them,  in  the  sanie  mai"*  jid 
for  the  .same  purpo.se  as  the  King  held  and  exercised  ,..  siiie- 
tion  over  navii;al)le  rivers.  In  this  countrv,  the  Knii»'  is  the 
sole  and  only  srii/neiir  luint  jiisificier  ;  and,  as  such,  iirotects 
the  i-ights  of  ail  liis  subjeets  in  mattcvs  of  this  kind,  which, 
under  the  French  system,  was  intrusted  to  inferior  oHicers.(2) 
The  waters  of  ail  rivers  whcthei"  navigable  or  not  navigalile, 
bi'ing  niatters  of  public  benefit  an  1  public  interest  are  vested 
in  the  Crown,  and  no  nian  wliether  seignior  or  other  can  hold 
or  exercise  a  right  over  them,  witliout  spécial  gi'ant  from  the 
Crown.  No  sucli  grant  lias  lie^n  ascert:iined  to  exist  in  the 
seitrniors  of  St.  Valier  and  St.  Thomas,  nor  could  thev  convey 
to  the  Appellant  the  right  to  stop  up  the  communication  on 
this  liver  :  liut  as  tlie  l'Iaintirt' lias  acquiesced  in  the  aet  of 
which  he  lias  eomplainc!),  and  lias  agreed  that  the  Défendant 
shall  keep  up  thés?  booms  as  a  thing  l)i'neticial  to  botli  par- 
ties; we  therefore  think  that  the  judgment  o*"  the  court 
below  sliould  Ite  reversed,  t'aeh  jiarty  to  jiay  his  own  costs,  as 
well  in  the  court  below  as  in  this  court.  (SfiUd  /'«  Hej^-,  ]^-  5()4.) 


*!■  '■:■.. 


(1)  Vol.  IV,  (11.  IV,  p.  4:m-.'.. 

(2)  3  Desp..  l'2S.  1-2!».  l.vS,  l.")!».  •2V2.  '213;  P.oiitaric,  Dr  In.jiixfiro,  etc..  .VMi, 
iViS,  .")77.  i"i7H  ;  l-tt'iiiuililoii,  Dr»  droi/y  x<  Ifpif'iirlnur,  .'{().").  ,'{71,  37'2,  .'JiM  ;  ) 
FifiiiinvilU',  /'/•«/.  ili'H/tr.,  477.  497.  î'iW,  4S(1  ;  (iuypii]»!,  (fiicxl.  ."iI4  ;  lîmi- 
tliillief.  Soin.  a.  liv.  I,  ch.  i.xxiii  ;  Loi:  wui,  Ihs  si iijii. ,ch.  xn,  n°  l'2(l  ;  />ii/. 
d(''<  arii'ts,  verl)n  /'(r/è/v  ;  lyaronihc,  vtfho  jfi  uir.  :  Firrièri*,  D.  I).,  vcrlio 
ririi-n-  ;  Tr.  «lu  {^rniverneineiit  ilcs  bieiik  et  iittaireH  des  coimnunautt's  il'habi- 
tans,  ■îlW. 
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CouiiT  oK  Ai'i'E.vr.s,  Québec,  2<Sth  April,  \h:U. 

On  appeal  fi'oni  Québec. 

James  SwiN'HKRXE,  Appi'llaut,  ami  Loi'is  MASSirEaud  anotlier, 
Responi  lents. 

Sî^-eral  p:i"kii;,'('.s  of  iï(.o.ls  woro  Hliinpo.l,  iit  fj'iiidi.ii,  tu  ;i  luorcliiiiit,  at 
QuclxM',  wlitTO,  npi.ii  th(^  arrivai  (.ftfic  vcsscl,  aiid  al'tcr  dclivcry  i.f  tlio 
piH'kavtes,  it  was  asctM-taiiie  l  t-liat  simui  r.f  th((  j^noils  wi-n^  inissiiijx  Ironi 
oiic  uf  tli((  packages.  N'i.tiir  ni.t  liaviii),'  hi'cuniveii,  iintilscncral  iiK.ntlis 
afU'rwards,  it  was,  tiiimMipon,  /('/(/  tliat  tlm  iiiastcr  was  nnt  rosp(.iisil)io 
for  tlie  dt'liciency.  (1) 

Caldwell,    Crawford    k^  Ci),  ot'    L<)i\don,   in    pursuance  oF 
oi'tlers  fi'oni  the  Respondents,  purchased  divers  goods  for  theni, 
wliieli   were  packed  iu  sixteeu  packagiîs,    whoreot:'   the  case 
nunibered  14,  c;)utaiuod,  anioiijf.st  other  f^oods,  thost;  of  wliich 
the  value  was  in  controversy  in  tliis  case.    They  were  dolive- 
re<l  at  the  office  ot'  CiiUbvdi,  Grmvford,  <l'-  <'o.  by  their  clerk, 
ti)  a  cartor,  t;)  \r~i  conveyed  to  the   Loiuton  docks.   Neither  tlie 
a;^i'iits  ot'   the  Respondents,   uor  any  person   in  their  ein[)loy, 
accoiupanied  the  goods.  Tht;  clerk  saw  the  cases  and  packages 
(ni  the  «luay,  about  an  hour  after  they  had  been  put  into  the 
custody  of   the  carter,   lie  did  not  see   tlieiii  shipped,   and  did 
not  know  wheii  they  were  shipped.     The  mate  ot'  the   Great 
Britdhi  deposed  that  they  wcM-e  refjularly  stowed  in  the  liold 
of   the  sliip,  and    that  they    were   lauded  at   Québec,  to  ail 
appearance,   in  perfectly  goo<l  order,  and  taken  away   by  a 
carter,  atid   conveyed,    by    the  directions  of  a  clerk    of   the 
ResjKjudents,  to  their  store  in  the  ITpper  Towii  of  Qihrhcr;  the 
clerk  not  aecompanyiii^  the  carter.  ()ii  openiii»;'  the  packai^-es, 
the  clerk  of  the  Respoudents  fouiid  that  tins  particular  case, 
n     14,  dit  not  ref|uire  tlu'    use  (.f  a  haimner  to  open    it,  that 
it  was  fasteiied  at  om;  end  by  oue  iiail  only,  and,  attht;  other, 
by  two,  wliich  oft'ered  but  little  résistance.     The   othei-  nails 
appeared  to  the  clei'k  to  bave  been  eut  by  asharp  instrument, 
and  to  bave  been  recently  iloiie.      Xo  notice  of   tins  appeared 
to  hâve  be.'ii  jviveii  by  the  Respondents  to  the  Appellant  ;   no 
survey   was  called,   and  no  elaim  set  up   for  the  value  of  tln' 
^ot.ds   missin^,  until  tlie    foUowinir  season,    when  the  [.resent 
flemand   was   made  and  action   brouoiit.     The  bill   of  ladinu' 
contained,  at  its  foot,  the  wonls  "contents  unknown." 

Reid,  Cir.  .1.  :  This  action  appi.'ars  to   hâve  been  instituted 
by  the  Respondents,  merchaiits  in  Qacbfc,  against  the  Appel- 

(1)  V'.  art.  10.Met  KiT-lC.  C.  '  ' 
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huit,  iiiastcr  ot'  tlic  sliip  (îreul  Jirifain,  for  the  l'eeovery  dF  h 
suin  «»f  tl  10  ir)s.  10(1.,  Itoin^f  tlic  vtiluo  of  certain  pfoods  and 
niarcliamlizc  said  io  havo  lici-n  shipiH'd  liy  tlu'ii'  a<,a'nt.s,  at 
fjomloii,,  on  the  lôtli  day  oF  Aui^UHt,  l(S.'U,  to  the  Hi'SpondiMits, 
a!\<l  packcd  in  a  cci-tain  case,  n  14,  wliicli,  it  is  said,  waH 
lirokiui  open,  on  hoard  tlu'  said  ship,  and  «^oods  and  nicix'lian- 
dize,  to  tîn'above  valut',  pillaf.jcd  and  reniovdd.  Tlu'  AjjjMdlant 
lias  set  \i))  tliivt'  points  of  dcfcnce  to  tliis  action:  1  tlic  wajit 
of  proof  tliat  thc  ))articula)"  ^oods  in  ipicstion  werc  containcd 
in  tlu' said  case,  at  tlie  tinic  it  was  rcccivcd  on  l)oar<l  thc  said 
ship;  2  thc  want  of  proof  tliat  tliis  case,  af ter  it  was  dcli- 
vciT'd  fron»  thc  ship  to  thc  Rcspondcnts,  on  thc  wharf,  at 
Qachec,  was  safdy  convcycil  to  thc  warchoust;  of  thc  Rcspon- 
dcnts, and,  thcrc,dcpositcd  in  thc  sanic  state  and  condition  in 
which  it  liad  liccn  so  dclivci'cd  ;  and  '\  thc  want  of  any 
notice  or  dcniaiid  on  thc  AppcUant,  for  loss  or  (hiuia^c  allcf^cd 
to  liavc  hcen  sustaincd  hy  thc  RcspoïKlcnts,  in  relation  to  thc 
said  goods  and  nicrchandize,  until  thc  rcturn  of  thc  said  ship 
to  Quchec,  in  thc  year  1.S32.  In  a  case  of  this  kitid,  whcrc 
thc  right  of  a  Plaintiff  l'i-sts  upon  thc  nicrc  légal  rcsjjonsiliility 
of  a  ])cfendant,  whcrc  no  pcrsonal  fraud  or  collusion  can  l>c 
attril»ute<l  to  hini,  thc  lattcr  is  entiticd  to  avail  hinisclf  of 
cvcry  })oint  that  can  cithcr  diniinish  or  destroy  tliat  rcsponsi- 
hility.  Now,  it  is  certain  that,  if  the  goods  in  (piestiou  wero 
not  dclivcrcd  on  hoai'd  the  said  ship,  or,  if  there  ]»c  no  ])r()of 
of  that  ilclivery,  which,  in  law,  is  thc  sanie,  no  rcsponsiltility 
can  attach  to  thc  ship  or  niastei'.  In  likc  nianncr,  if  thc  case 
lifis  lu'cn  dcli\crc(l,  in  thc  saine  state  in  which  it  was  rcccivcd, 
on  hoard  thc  ship,l)Ut  lias  passcd  tlmaigh  diticrent  haiids  ln'forc 
thc  damage  was  iliscovcrcil,  thc  presinnption  will  lie  in  favor  of 
the  niaster.  Thc  court,  however,  docs  not  think  it  necessary,  in 
thc  i»rescnt  instance,  to  enter  particidarly  into  thc  nicrits  of 
thèse  two  points,  and  of  the  évidence  adduccd  thci'con,  as 
they  considei-  the  other  point  of  defence,  nanicly,  the  want  of 
notice  to  thc  Appellant,  after  thc  delivery  an<l  receipt  of  thc 
said  case,  during  an  unreasonablc  delay  of  sevcral  nionths, 
and  after  the  «leparturc  of  thc  ship  froni  the  poi't  of  delivt'iy, 
as  Huthcieiit  to  exoiicrate  the  Appellant.  As  the  law  lias  atta- 
clictl  great  responsiliility  to  thc  niaster,  and  niakes  hiiii  lialtle, 
not  only  for  hisowii  négligence  or  niiscondtict,  hut  for  that  of 
others,  on  Itoard  of  lus  ship,  so,  in  like  nianncr,  it  cxtends  to 
liini  a  protection,  in  the  di.schiuge  of  hisdiity,  consistent  with 
the  i-es[)onsiliility  hc  tlius  incurs,  and  i\w  nature  of  thc  trade 
in  which  lie  is  eniployed.  When  a  ship  arrives  at  the  port  of 
dcliveiy,  thc  niaster  necessarily  lias  niany  objects  which 
dcniand  attention  ami  ijispatch,  and,  as  the  interests  of  lus 
ciuployers  rcijuire  that  liis  tlelay  in  port  .should  be  us  linnted 
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as  |)ossiM»'  so  it  appi'ai's  i-t'aHoiiaMc  aiid  HfOcssaiy  for  tlu' 
st'curity,  of  ail  pai'tii's,  tliat  a  consi^fiifc  of  ^oods,  haviiif^  aiiy 
cause  of  eoinplaiiit,  t'itluT  hh  to  short  dclivcry  or  iiijury  donc 
to  thosf  <;oods,  sliould  iiotify  it  witliont  dclay,  that  an 
opportunity  iiiay  he  ^ivt'ii  to  the  iiiastcr  to  iiiakc  the  iu'ch's- 
sary  iii(|iiirii's  todctt'ct  otft'iidt'is,  if  piHao;t' has  liocn  practiscd 
on  Ixtard  of  his  ship,  ()r  to  iiiaki-  satisfaction  foi-  the  loss.  An 
inmit'diate  cxaniination  into  the  facts  and  eircuiiistances  of 
tht'  case  is  Itt-st  calciUatt'd  to  ascci-taiii  tht-  ti'Uth,  and  to 
secure  th(^  intcri'sts  of  ail  parties:  and,  as  daily  changes  niay 
ocour,  and  the  ('cpai-turi'  of  tht-  ship  lu-  uncertain,  tlu'  ncccs- 
sity  of  such  t'arly  {)recaution  is  stron^ly  ajjparcnt,  It  is  in 
t'videnci'  that  the  case  in  (piestion  was  deliverd  to  the  Kes- 
pondents,  in  the  sanie  state  and  condition,  as  to  outward 
aj>peai'anee,  as  when  received  on  hoai'd  the  ship,  and  wheii 
the  niaster  of  a  tradinj^  vessel  has  delivei-ed  the  f^oods 
to  the  consignée,  his  «luty  is  ftdHlIed,  and  his  responsihi- 
lity  ceases.  (I  )  This  ou<,dit  to  appi'ize  a  consignée,  tliat  every 
instant  of  the  tiuie  he  allovvs  to  elapse,  after  such  delivery, 
without  objection  or  coniplaint,  carries  a  presuiiiption  with 
it,  iji  favor  of  the  niaster,  that  the  (4;oods  were  safely  de- 
livei'ed,  oi-  that  no  l»lanie  is  to  lie  iniputetl  to  hini.  But, 
after  the  deticiency  hei-e  coniplained  of  was  discovered,  not 
only  days,  lait  i'\;jî:Lits,  wei'i'  allowed  to  elapse,  and  the  slnj) 
to  depai't  hefore  any  objection  oi'  coni])laint  was  niailc,  the 
Respondents  in  the  nieantinie  disposin<j  of  the  ^oods,  without 
the  usual  précaution  of  a  survey  and  examination  of  their 
state  and  comlition  when  l'eceived.  To  attach  lesponsihility 
to  tlu'  niaster,  luider  such  circuinstances  would  he  unjiist,  as 
lie  is,  or  iiiay  he,  thus  taken  unpicpared  an<l  unjM'ovided  with 
the  ineans  of  defence  he  liad  in  liis  ])Ower  at  the  tinie  of 
delivery.  Froni  the  nioiiieiit  lie  delivers  the  ])ackae;es  lu-  has 
received,  accordin<f  to  his  l»ill  of  ladinj,',  lu'  is  cntitled  to 
consider  hiniself  exonerated  froiu  ail  further  responsihility, 
and  conse(|uently  to  ^ive  uj)  any  reeoni'se  lie  otherwisc  iiiij,dit 
hâve  retained  af^ainst  his  seanieii,  his  passen^ers,  oi-  others, 
had  lie  hcen  ap])ri/,ed  in  due  tiiiie  of  any  claiiii  or  difficulty 
respectinj;-  wliat  had  hcen  so  <lelivei-e(l.  It  is  inconsistent  with 
the  duties  and  obligations  of  the  niaster  of  a  ship,  and  would 
Ite  injurions  to  this  Itranch  of  coniinerce,  that  his  riisponsibility 
sliouM  be  continue(l  foi-  nionths  and  yeai's  after  such  deliveiy. 
The  silence  of  the  consignée  in  such  a  case  is  a  pri'suni])tion 
afjfaiust  hini,  an<l  he  cannot  be  allowed  after  so  great  lâches  to 
exercise  a  ri<ifht   which  iiiust  iiiHict  an  unwarrantable  injurv 

(1)    Woolricli's  Coiii,  Luw.,   p.   4(i  ;  .Joue»,   on  carrivr^,  [).   !!1  ;  Kineriguii, 
p.  Ii79.  .    ,  .. 
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on  tlic  iiDister.  Tlic  pi-ovisioiiH  of  thc  F'ri'iicli  onliimncc  of 
KîMl.oii  thin  point,  are  just  an(U'(|uital)le,  It  (liivctH  tliat  no  ac- 
tion or  (Icniand  can  lu-  inaintaint'fl,  on  thc  paitof  tlic  nicirliant 
or  consif^nof,  a^ainst  tlic  niastci' foi*  <laina^'cs  ac-cructl  to<;(Ht(ls 
on  Loard  of  liis  Hliip  if  tlic  consi^nu-c  lias  recoivt'd  tlioni 
\vitliout  protest.  (1  )  Tliis  is  considci'cd  tolic  ncecssary  foi-  tlu? 
casi-  and  convcnicncc  of  tradc  and  for  tlic  sccnrity  of  jx-rsons 
in  it,  tliat  ail  contcsts  and  ditHcultics  niay  lie  rc^nlatc<l 
witliout  dclay.  Thc  niorc  modem  coninientatoi-s  on  tliis  ordi- 
nance  coniniend  its  décisions  as  of  ^encrai  lienctit,  ami  of 
^reat  jiiactical  ntility,  (2)  and  on  tliis  jiartienlai'  point,  onc  of 
tliem  observes,  "  il  est  intéressant  pour  celui  (pli  a  une  action 
"  à  former  jiour  cause  de  domniaf;;es  ou  a\ari»',  de  faire  ses 
"  diligences  à  temps  peau-  en  faire  constatei'  la  nature,  la 
"  qualité  et  l'estimation  relativement  aux  circonstances,  à 
"  l'effet  de  (pioi  il  faut  (pi'il  fasse  faire  la  visite  des  marelian- 
"  dises  ou  du  navire,  et  (pi'il  fasse  dresser  un  pi'ocès-vcrlial  de 
"  leur  état,  paitie  présente  (ai  duement  appelée '.  (-\)  Altliou^h 
no  décision  of  thc  Eiifj^lisK  courts  u])on  tliis  (pu'stion  lias  heen 
adduced,  yet  as  thc  ^encrai  principlcs  of  law  in  ail  commer- 
cial ct)uutries,  in  relation  to  thc  duties  of  masters  of  trading 
vessels,  aiv  <li'a\vn  from  the  same  source,  hâve  the  same 
objects  iii  vievv,  and  are  founded  in  reason  and  justice,  \ve 
must  consi<ler  them  as  applyin^  stron^ly  heie  in  favor  of 
the  Appellant,  and  tosay  that  as  the  Respondents  had  received 
the  case  in  (piestion  and  retained  it,  witliout  ^ivin^  notice  of 
the  Appellant  within  a  reasonable  time,  of  the  loss  and 
damage  complained  of,  they  are  not  entitled  to  nuiintain 
theii'  action  against  him, 

Tliejud^ment  of   the  court  liclow  is   reversed,  with   costs 
to  the  Appellant.  (Staart's  liejj.,  p.  5G!)J 

CARRIER.-RESPONSIBILITT. 

Couin'  or  Al'l'EAl.s,  Québec,  20th  Noveinbei-,  18-24. 

(^n  appeal  from  Montréal. 

Benjamin  Haut,  Appellant,  and  Henry  Jones  and   .li.v.i,!.  -r, 
Respondents. 

Held  :  Tliat  if  inerchaudize,  in  fieod  order,  is  entni.stpd  to  a  carrier, 
aud  arrives  at  its  destination,  in  a  daniaged  state,  where  lie  liolds  it 
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(1)  Ord.    1()81,  liv.  I,  tit.  XII,  art.  ">. 

(•2)  2  Pardessus,  n"  730  ;  //»>/.,  toiu.  I,  n°  54.^  ;  Potli.,  Chnrfe  parfff  n°  .S8  ;  2 
lîoidiiy  l'aty,  p.  3"J")  ;  Bouclier,  J nu/ lin/ ion  au  droit  niarilime,  cli.  MAII 
II»  2.")0S  ». 

(."{)  Valiu,  liv.    I,    tit.  XII,  art.   ."»  aud  0  iu  iiotis, 
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fiubjoct  tu  Irciglit,  lip  is  lialilf  fur  tlu'  value.  And  if"  lio  i)reti'iulH  Unit 
fiîuul  iir  ('oiu't'aluient  hn.s  Ikh-ii  practiHivI,  tlic  o/i((,s()f  proof  lii-s  upnii 
liiiii.  (1) 


Thùs  wiis  nii  a[)j)rul  froiii  u  ju(l<;iiient  disiiiissiiig  thc  A|)]»cl- 
liiiit's  m-tioii  to  l't'i'ovtT  tlic  viihie  of  tliivi-  cnitoH  of  curtlit'ii- 
wuri'  t'roiii  tla'  Ivcspoiidciits,  who  wcre  f'orwardiiiif  iiifiTliiints, 
ut  Montit'iil  Hiid  Hiock ville,  'riircc  ci'atcs  licloiii'iiii'  to  tlic 
iVplH'llaiit  wcrt' t't)iinitfiit'd  to  II'.  ./.  li('U,<)ï  Pcrtli,  and  a  rcccipt 
was  takt'U  for  theiii,  iroiii  tht,' RespoiidentH*  clerk.at  Montréal, 
as  liein^f  in  appai'ent  <^'ood  ordei'  and  condition.  Upon  the 
arrivai  of  tlu'  jlC<>«>'1«,  fit  Brockville,  it  was  intiniated  to  tlie 
Appellant,  l»y  tlit'  conHi^rnee,  that,  as  part  of  theni  were  nuicli 
dania^ed,  lie  eould  not  receive  tlieni,  but  lield  tliein  Hn])ject  to 
liis  order.s.  A  survey  was  tlien  niadi',  Ity  two  nierchants,  at 
Hrockville,  who  Hi^ned  a  certiticate  of  tlie  daniaifed  state  of 
Honie  of  the  ^oods.  In  the  nieantiine,  the  Re.spontlents  intinia- 
ted to  the  Appellant,  thatthey  held  the  ^•oodH.suhjeet  to  freif^dit. 

Senvei.1.,  Ch.  J.  :  This  i.s  an  action  of  daniuji^es,  a<fain.st  a 
conunon  carrier,  in  a  boat,  in  the  u.sual  course.  Tlu'  conunon 
law  of  (Canada  i-enders  carriers  liable  for  daniai^e  or  injury  to 
^ood.s  entruHted  to  their  care,  iinleiss  occasioned  liy  the  act  of 
CJod,  or  the  Kin^'n  eneniies.  This  is  froni  the  edict  of  the  Pnii- 
toi".  Hv  the  Krench  law,  this  liahilitv  lias  not  Iteeii  can-ied  to 
the  sanie  e.xtent.  It  lias  created  a  third  exception,  viz.  fiii'cf 
vidjcure,  or  irrésistible  violence.  This  latter  constitutes  the 
only  (lifierence  between  the  law  of  bailnients,  in  BiH/lmul 
and  in  France.  In  ail  other  respects,  they  are  perfectly  siiiii- 
hu'.  In  both  countries,  the  law  i.S  founded  on  the  broad  princi- 
])les  of  public  ])olicy,  and,  accordin^^  to  it,  the  carrier  is  to 
take  us  niuch  care  as  a  prudent  nian  would  use  for  his  owu 
faniily,  otherwise  lie  is  answerable.  The  owner,  on  his  pai't, 
niust  observe  perfect  ^ood  faith,  if  f^uilty  of  fraud,  déception 
oi'concoalnient,  the  responsibility  of  the  carrier  ceases.  (îoods 
are  to  be  put  in  proper  condition  for  tlm  journey,  if  not,  the 
responsibility  will  also  cease,  but  this  re([uisite  the  cai'rier 
niay  dispense  with.  Sfory,  in  his  law  of  bailnients,  states, 
"  that  the  owner  of  the  u^kkIs  is  bound  to  observe  jifcjod  faith 
towards  the  carrier,  and  to  pack  his  ^oods,  and  to  put  thein 
in  a  fit  condition  for  the  journey  ;  and,  if  lie  does  not,  hc  niust 
bear  anv  loss  arisinij  from  his  owu  ne<dect.  But  the  carrier 
inay  liiniself,  by  implication,  disjiense  with  an  exact  pei'tor- 
inance  of  part  of  this  duty,  and  assume  upon  liimself  the  pro- 
per caie  of  securing  the  property  in  a  fit  state  for  the  journey." 
{'Z)  There  is  oue  other  principle  to  which  it  is  nucessary  to 
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(1)  V.  art.  1675  C.  C. 

("2)  §  ôàS.    See  Bic.k  va.  Li'aw,  16  East's  R.  245.  ;  litnnrt  vs,   Craichy,   2 
Stink.  R.,  324. 
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iidvcit  :  if  tlu'  ranifr  pivtfinl.s  tliut  tlicic  Im.s  ln'i-n  tVuu<l, 
(Icfcptioii  or  coiici'iiliiit'iit,  tlu-  tiinix  /n'ohaiidi  lit'H(tii  hiiii,  and 
lit'  imist  slicw  tlifit  lif  is  (lisclwu^ft'd. 

'l'hcHf  jtiiiiciplt'M  w  liicli  luivt'  lict'ii  )•(•('(  )(riiiy,fd  in  tlif  ('i»\n't 
ot'  Kiii^'s  lîciwli  lur  tliis  ilistiict  (  I  )  Ik'HI'  ujk»ii  tliis  ninv,  tiiid 
froiii  tlh'  tacts  cstaldislit'd  in  l'vidfiict',  I  tliink  it  clcar  tluit 
tlic  canit'i'  is  tlu-  pcrsoii  wlin  niiist  licar  tlic  loss.  Tlic  Apiud- 
lant  lias  piuvcd  tlu-  value  of  tlie  ^oods  ti>  liavc  liccn  i2'\  5s.  ; 
that  sevcral  <>F  tlic  cratt's  wcrc  laridcd  at  Hiock ville  in  liad 
ordcr,  tliat  wlicn  tlicy  wcic  dclivcrcd  ti)  tlic  Dcl'cnilants  tlicy 
wcii-  in  tlic  vciy  lient  onlcr  ;  t<)  tlic  lattcr  Tact  tlicic  is  tlic 
tcstiniony  of  t\v«>  witncsHcs.  Thcsc  gentlemen  H|»cak  as  to  tlit^ 
custoni  at  Minitriiil  ot'  tlic  licad  carte)'  ot'  tlie  f(»r\vardin<; 
nicrcliant  licin^  sent  t<>  reccive  tlie  ^^oods  toi' liini,  and  tlieii  to 
examine  tlicni.   Xow,  in  addition  to  tlicsc   two   witncsscs,   \ve 

(I)  Uiius'K,  iigiiiii8t  l'KKUAn.T  ami  iiiiolliei-,  \H'1\  : 

Ifiltl;  Tliiit  tlic  owncrs  (il"  rivci  rnift  ar(M*cs|Miiisil)It' fur  lusses  occii- 
siuiKul  ])\  tlieir  nwii  waiit  of  carc,  attention  or  expericnc»',  or  tiiat  of 
tlieir  servants, 

Tilt!  l)«'foii(liiiil»  in  tliis  c-isi'  wt'it' owiitTH  of  a  si'Ikhurt  imvigutiiiji  lii!twe»Mi 
yiiflii'c  iiiid  Mdiitrt'iil,  aii<l  mit' of  llit!  I>i'ft!ii(laiits,  Xiiin/,  waw  tlit'  inarttfr.  lu 
A|)iil,  a  farj^ii  of  wlicat  «as  .slii|)|)i:il,  in  llii«  vt!.s,si.'l,  for  (^ueliec,  liy  tlie  l'Iaili- 
iiÏÏ,  and  a  liill  of  ladiiig  «a«  signt'd  hy  tlic  niaster.  Witli  tliis  caigo,  and,  iii 
coiii]iaiiy  witli  stîveral  otlier  vi's.sels,  lie  proeetnled  in  .><aft'ty  to  tlie  liea<l  of 
tlie  Hielielieii  Hapiils,  and,  as  tlie  river  «as  tliere  fi'ee  froni  ice,  tlie  otiier 
\  es.sel  in  eoinpany  proeeetled  on  tlieir  voyage  and  aiiiveil  at  (^neliee  in  safety. 
y<ni(l,  on  tlie  eontrary,  east  aiielior  and  iinniediately,  leaviiig  tlie  \ f.ssel  in 
llie  eliarge  of  one  nian  and  a  lioy,  weiit  on  sliore  to  see  liis  fainily.  He  was 
alisent  foi' .several  lioiiis,  and,  dliring  liis  alisenee,  a  fleld  of  iee  deseending  tlie 
liver  tore  tlie  vessel  froiii  lier  iiiooi'ings,  and  tlirew  liei'  on  tlie  .sliore,  where 
slie  bilgetl  and  was  entirely  lost  witli  lier  cargo. 

/■•(/•  Ciiridin  :  Carriers  of  every  description  are  iioecHsarily  tnisteil  liy  their 
einployers  witli  tlie  doniinion  and  enstotly  of  their  property ,  ami  tlie  Iiiw, 
tlierefore,  for  tlie  sake  of  tlie  jinhlie  security,  exteiids  their  responsiliility  to 
ail  accidenta  and  losses,  liy  want  of  due  caie.  altcntion  or  i'X])erieiicf,  on  their 
jiart,  or  on  tlie  jiait  of  their  servants.  1  D'iiiitit,  lih.  1,  ///.  ,\VI,  mi-.  '2,  (tri,  1, 
•_',  ;{,  et  4,  />.  KiO  ;  '2  ./iiri-ii.  loiisiitain-,  .!»'J-.S,  n"  !»-l();  I  Valiii,  Tt'.^.  Tlie 
évidence  hefore  lis,  iii  this  case,  sliews,  .,i  the  conduct  of  Xmal,  tlie  inaster, 
a  great  want  of  that  ordinary  care  ami  attention  wliicli  lie  was  houiid  to  give. 
He  aiichoretl  in  a  |)erilous  strait,  withoiit  cause,  an<l  at  a  inonieiit  wheii  lie 
iiiight  hâve  jiroceeded  to  liis  port  of  tlelivery  in  safety.  He  left  the  vesse' 
without  auy  uet-essity,  wlieii  she  lay  in  ii  iiositioii,  which,  if  he  had  had  niv 
expérience,  lie  iiuist  liave  knowii  tt)  he  oue  of  great  risk  and  ilangei',  wh' 
ice  breaks  up,  and  lie  left  in  the  vessel  only.  one  inan  and  a  hoy,  who 
not  sutJieieni  fo  get  up  the  anclior,  or  tlie  sa'ls,  wlieii  the  tield  of  ice  was  «t 
stsen  deseending,  and, as  yet,  at  a  distance.  We  caiinot  hut,  tlierefore,  alli  i 
Imte  the  loss  of  he  schooner,  and  lier  cargo,  to  the  fault  of  Xamt,  wlio,  a.s 
one  of  the  joint  ownt^rs,  niust  he  resptmsililt!  for  liis  owii  ini.^conduct  and 
iieglect,  and,  as  lie  was  the  iinpoM-  of  l'crmiilt,  the  othev  joint  owiier,  Pirranlt 
must  also  be  resptmsihle.  '2  Touheau,  Iiistit.  /'««,s. ,  *2S(I, 'iJS I , '28'2  ;  '2  JurUp. 
conn.,  lihJ,  n"  9.  .lutlgnient  ftir  tlie  IMaiiitiH's.  \'itle  linnican  vs.  Coriniir,  H. 
K.  Q.,  1811),  n"  (")«.")  ;   1  Dtniiat,  KiO,  n"  4. 

r»/»- l^ir  \Viii.  .loues'  La"'  o/  haili/itiils,  p.  U).'{.  .'^ee  n"  3,  l.ncatio  ojxris 
ini-n'ium  r^hnulurnw, 
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liiiVf  tlic  tfstiiiKtiiy  n-Hultiii^'  fium  tlii'  sili-iicr  ot'  tlii'  ciirtcr 
wlio  rcft'ivt'd  tlif  ^(mmIs,  wliicli  utfunls  astioii^' (•oiitinmitiuii  of 
tlifir  tfstimoiiy.  TluTt'  i»  oiic  oIIht  cii'cuiiistaiic»'  in  cvidciicc, 
tliat  liril.icil/i  tlii-  clcrk  of  tlir  Hf.spunilfiitH,  at'tcr  tli<'  cratcs 
wtTc  tlt'livt'icd  to  tln'iii  jiiiVf  a  rcct'i|it  statiiio-  tlitiii  to  lu-  in 
iippHi'cnt  ^ood  (lidrr.  W'Iicii  tlir  ciatt'S  arrivt'd  at  Hro(d\vill(', 
no  notict'  ol"  tlic  daiiiao-c  was  o;ivi'ii  to  tlu-  .\|i|irllaiit  l»y  tlic 
Krspoiidi'iitH.  Tlic  constMiUfiicf  is,  tliat  tlu-  niuis  jinilmiiifi  IIch 
upon  tlic  l{('.s|)ond('iits  to  |)rovf,  as  tiicy  liavc  allct^cd,  tliat  tlic 
dama»,'»'  to  tlif  ciatcs  wuh  not  occasioncd  liy  tlicir  iicj^di/^ffiicc. 
'l'iie  cratcs,  wlit'u  sliipjicd  in  tlic  K<-s|iii!idt'ntN'  Imat,  Wfit'  pci- 
fV'ct,  wlien  tlu'V  rcaclitMl  Hidckvillt',  tlii'V  wci'c  injurrd  licyond 
ont'-lialt",  aiid.wc  liavc  no  t-xposition  ot'any  paît  of  tlu-  circunis- 
tanccs  of  tlic  case  whicli  woiiM  impose  rcspoiisiliility  iipon  tlic 
sliippcr.  Tlic  only  rcinainiiio-  (picstioii  for  coiisidcration  is,  as 
to  tlic  (piantuia  of  <lania(;cs.  Tlic  Hespondcnts  liavc  dcclarcd 
tliat  tlicy  licld  tlic  cratcs  'intil  payiiicnt  of  ficin^lit,  and  lia\c 
dispose»!  of  tlu'iii.  A  fnst-  vcry  siiiiilar  to  tliis  occurrcd  in 
France,  in  the  ycar  I7!>!),  rcportcil  by  Mi'rlln,  (  I  )  wlicrc  tlic 
('oui't  conipcllcd  the  Dcfciidant  to  kccp  tlic  article  daniaifcd, 
and  pay  tlie  value.  Tlic  only  ditieri-iiec  hctwccn  tlic  cases  is, 
tliat,  in  the  one  cited,  the  carrici-  was  williiijf  to  restore  the 
o(H)ds  dania^ed,  and,  in  tliis,  lie  was  not.  The  Jud^fineiit  of  the 
court  is  fol-  the  suin  of  t'i.'J  ôs.  'i'he  ex])i'iises  incurred  hy  the 
Appcllant's  hook-keeper,  on  a  journcy  to  lirock\  illc  liavc  liccii 
dciiianded,  as  a  part  of  the  daiiia<^cs  sustainc(l,  Itut  tliis  the 
fMKirt  coiisidcrs  toi»  rciiiotc,  and  it  caiiiiot  he  allowcd. 

A.  I'.  H.AHT,  anil  Moxtiz.v.mmkut,  for  tlu'  Aiipcllant  ;  Di'v.m, 
for  the  Respoiidciits. 

.Tud<,niient  reversed.  (SfiKirf's  /iV/>.,  p.  .5.S!).) 


CONTEMPT  OF  COURT. 

CoriîToi'  KiNfi's  Hkncii,  Thrce-Hivers,  I7th  and 

l.SthScptcnilicr,  IS.'U 

Ex  parte  tlie  HoN'.  JosEi'H  Ri^;.Mi  \'.\i.i.ii:nKs  de  St-Réal. 

In  tlu' cdiirt  iil"  (|Uiirl('i' sessions,  a  |)(>rcii(laiit  iiiakcs  attidavit ut  liis 
ntcntinii  tu  rt'iudvc  tlic  iiidictiiii'iit  iiitu  the  Kinj:'s  l'cncli.  liccaiisc  it 
iiivolvt'd  iiii|)<)rtant  (|U('stiuiis  uf  law ,  and  liccansc  ccitain  (iCtlic  justices 
wiM'c  |iorsiinally  intercstcd  in  tlic  pnisccntiun  ;  tlicrcupon,  lie  is  nrdcrcd 
to  slicw  cause  wliy  an  attacluncnt  Cor  a  cuntcmpt  ajrainst  liiin  slioiild 
Ilot  issue  ;  fliis  lie  déclines,  but  rests  liis  case  ujioii  tiio  |)rudciit('  and 
discrétion  <  tiie  court,  ii(^  is  tlien  dcclarcd  j:iiilty  of  two  cuntcinpts, 
ap|)relicndi  i  and  iinprisonod  ;  hclil,  tlnit  a  nTlinrarl  will  iiot  lie  |o 
rcinovc  liis  conviction.  (2) 

(1)  Questions  (le  Droit,  (v'c'io  voiturier. 

(2)  V.  ar'    1-_'20C.  P.  V, 
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A  nilc  wiiH  obtîiinod  l»y  Poictte,  on  Ix'lmli'  (»f  tho  TFoii. 
Jusi'ph  Rniil  VaUihrs  (le  St-Récl,  l'fsideiit  judi^c  tor  tho 
district  uf  'J'iuce  Rivers,  for  a  ccrtiui-nrl  to  His  Miijosty'.s 
ju.stict'S  of  th(3  peace  for  tlio  di.strict  of  Tliree  Rivers,  coiniiian- 
ding  theni  to  scnd,  under  thcir  seals,  heforc  tliis  court, 
ail  i-onvictions,  sentences  and  judgnients  l'endered  by 
tliem,  or  aiiy  of  theni,  a^'ainst  tlie  applicant,  retiirnable 
on  tlie  2()th  instant.  The  <loeunients  fyled  in  support  of  tins 
application  were  :  1  An  affidavit  of  the  applicant,  dated  13th 
.Se])t.  l(S;î4,  in  which  it  was  s':ated  that  an  indictnient  was 
i'ound  ajrainst  him  and  W'dlimii  Henry  VaUières  de  St-Kéal, 
on  the  ilth  Jidy  last,  for  a  nuisance,  hefore  Joseph  Btidcaux, 
actin^  as  a  justice  of  the  ])eace  for  the  district  of  Three 
Rivers,  and  liciicdirt  Pdul  \V(((jii('r,  and  Jarne.s  Dickson, 
p.otices  of  the  ])eace  foi-  the  sanie  district,  tlien  holdii;^,  or 
pi'etendin^'  to  hold  the  court  of  gênerai  cpiaiter  sessions  of 
the  peace.  That,  on  the  20th  of  sanie  nitaith,  the  déponent 
appeajed  personally  Itetbre  the  court  of  (piarter  sessions,  and 
nioved,  upon  an  atfidavit,  then  fyled,  that  a  day  niight  lie 
assioned,  on  tlie  first  day  of  the  then  next  sessions,  to  plead 
to  the  said  indictnient,  which  motion  Avas  ^ranted,  and  the 
said  affidavit,  hearin^- date  the  12tli  day  of  July,  the  déponent 
averred  to  contain  the  truth.  That,  on  the  said  Ilth  day  of 
Jul}',  the  said  JoHcph  Badeaiix  was  not  l»y  law  (pialifiiMl  to 
act  as  a  justice  of  the  peace,  and  that,  then  and  since,  he  was 
and  is  iniiuical  to  the  déponent,  and  deterniined  to  vex,  liarass 
and  oppress  tlu'  dejionent,  un<ler  color  of  justice,  and  the 
povvers  unlawfiilly  assmned  by  hiiii  as  a  justice  of  tlie  peace. 
That,  on  the  Kith  of  the  .saine  nionth,  the  said  Joseph. 
Hiideiiii.v,  Henedict  Paid  ]V(((im'r,  and  James  Dickson,  actiii^ 
or  preteiidin^  to  act  as  justices,  as  afore.said,  adjud^ed  the 
de])oneiit  to  Ite  jj^'^iilty  of  a  conteiiipt,  as  well  in  inaking  îind 
fyliii<:;  the  said  affidavit,  as  in  refusing  to  shew  cau.se,  in 
justiticati')!!  of  him.self,  and  then  condeinned  him  to  imprison- 
iiieiit  for  the  space  of  one  liour.  That  tlii'  déponent  believed 
the  said  Joseph  Hodaïax,  Puni  Bevedict  Wmiver  nml  James 
Dickson,  to  hâve  beeii  actuated  by  malice  in  pronouncing  the 
said  condeiiination,  and  that  they  had  not,  at  any  tinie,  any 
reasonable  or  probable  cause  to  suppose  him  f(uilty  of  any 
contempt.  2  A  copy  of  the  indictnieni  above  referred  to. 
.T  The  apdacli  referre*]  to  in  the  foreifoiiiff  affidavit,  to  the 
followin^-  etiect  :  "  That,  at,  or  about  the  tiine  laid  in  the  said 
indictnient,  the  déponent  did  cause  and  jirocure  the  road  or 
King's  hifjfhway  in  the  said  indictnient  mentioned,  to  be 
widened  and  made  straitrht  or  nearlv  so,  in  such  maniier  that 
tlie  said  read  was  made  to  run  across  the  land  of  Mavij  Ann 
L'sther    N'elson,  whose  agent  lie  is,  and  then  was,  and   who, 
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then,  représentée!  and  now  represents  sonie  one  of  the  persons 
acrosH  Avhose  lands  the  naid  hiffhway  is  direeted  and  oïderetl 
to  be  opened  by  the  prorè.s-rcrlxil,  of  the  said  hinlnvay,  dated 
the  fourth  dav  of  (Jctoher,  I7t)!),  and  honioloifated  l>v  this 
ct)urt,  on  the  t\venty-ei<rhth  day  of  the  Haine  nionth.  That,  in 
widenin<jf  and  leetifyin^  the  said  hi^hway,  the  déponent  also 
renioved  the  saine,  conforniahly  to  the  said  procPs-rcrJnil,  to 
the  distance  of  niori'  tlian  tifty  feet  froni  the  ])recii)ice,  or 
banks  of  the  river  *S7.  Miturice,  and  that,  previous  to  and 
until  the  aforesaid  acts  of  this  déponent,  the  said  hi^diway 
did  run  in  a  curve  and  oblique  Une,  over  the  said  land  of  the 
said  Nelson,  and,  at  a  less  distance  than  tiftv  feet  at  one 
place,  or  more,  froni  the  ])recipice  and  bank  of  the  river  St. 
Maurice,  and  \vitli«ait  any  railin^,  contrary  to  the  said  procès- 
rerhal,  and  to  the  rights  of  property  of  the  said  Xclson.  And 
this  déponent  i'nrther  saith  that  his  aforesaid  act  wei'e  done 
by  hini  in  concert  witli  Wdlium  Kent,  the  pi'opiietor  of  the 
adjoining  land,  and  represeiitinj^  Musex  Havt,  also  naiiu-d  in 
the  said  procès-verhal,  which  the  said  ^yill^(lln  Kent  luid  lon^ 
before  re(|nest(Ml,  and  did  then  re(piest  this  déponent  to  niake 
the  said  hi^iway  strai^ht  froni  curve  aîid  obliciue,  and  pro- 
inised  this  déponent  to  open  the  said  hijifhway  on  his  land, 
so  as  to  correspond  witli  the  hi^'hway  so  widened,  rectified 
and  renioved  by  this  déponent,  whicli  jiroinise  the  said  11/7- 
lunii  Kent  lias  accoinplished  in  pai't.  That  the  jiforesaid  acts 
of  this  dejionent  are  the  saine  for  which  lie  now  staiuls  iiidic- 
ted  in  this  court,  as  for  a  iiui.'-ance.  That  the  said  lii<;hway, 
across  the  land  of  the  said  Nelson,  bas  been  reiidered,  by  the 
said  acts  of  this  déponent,  and  isnoAV,  in  conse(pience  of  those 
acts,  wliolly  conforniable  and  a^reeable  to  tlii'  recjuireiuents 
of  the  saitl  procès-rerJxd,  and  of  the  road  act,  'Mi  (Jeo.  111, 
eh.  IX,  wdiicli  before  it  was  not.  And,  lastly,  this  déponent 
saith,  that  Heiwdicf  Pnul  ^^'<l(|'ller  and  J(iiiie,s  Dlrksuo,  two 
of  the  sitting  niîi^istiîites  in  this  court,  are  j/ioprietois  of 
lands  lyin^contigiious  to  the  said  hiulnvay,  and  are  ])ersonally 
and  especially  interestcd  therein.  Also,  that  several  justices 
of  the  ])eace  ri'sidiiijj;  in  this  town  are  the  ]:ersonid  eneinies  of 
this  déponent,  and  prejudiced  ai>ainst  hini,  and  that,  in  lus 
defeiice,  on  the  said  indictnieiit,  involvinj^nniportaiit  questions 
of  property  and  otlier  ditHcult  questions  of  hiw,  this  de])onent 
is  ai)piehèii.sive  fuU  and  equal  justice  would  not  be  donc  in 
this  court,  between  our  lord  the  Kin^  and  hiniself,  and  lie  is 
therefore  resolved  to  sui'  ont  a  writ  of  certioi'ari,  without 
lo.ss  of  tiine,  for  reiiiovin^'  the  said  indictnieiit  into  his 
Maiestv's  ('ourt  of  Kiniis  Bi'iich  for  the  district,  in  ordei-  that 
his  trial  thereon  niay  proceed  in  that  court."  4'  An  order  of 
the  court  of  tjuarter  sessions,   beariii^  date   the  14th  tlay   of 
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July,  1.S.S4.  l'ix'Kfiit,  Joxcpii  /hidf'au.r,  Hciti'dict  I\  WiKjner 
jiiiil  JiiiiicN  Dickson,  niid  si^niftl  }>y  tlu*  two  lattt'i-,  wlu-i'fby  it 
wns  oi'dered  tliat  tlie  Siiid  Joscji/t  Rtini  VdlUèiTN  de  St-J{e(d, 
do  sliew  cause  before  tliis  court,  on  tlie  sixtccnth  day  oF  July 
instant,  at  deven  of  the  clock  in  the  tVivnoon,  whv  lie  should 
not  lie  proceeded  a^ainst  by  tliis  court,  as  to  law  ami  justice 
niay  a{)pt'rtain,t"()r  aconteni])t  oï  tliis, tlie  said  court,  for  liaviiii»', 
in  a  certain  affidavit  fyled  and  put  on  l'ecord  by  hini,  the 
said  Joscplt  Rémi  VaUièrt'K  de  Sf-Ré<d,  in  the  said  cause, 
niade,  inserted  the  i'oUowing  woods,  and  exi)iession,  to  wit  : 
"  And  lastly  the  déponent  saith  that  BcnedÀrt  Paul  Wtujner 
•'  and  ddiitcK  DlckxDii,  two  of  the  sittin<f  nia^istrates  in  this 
'■  e(mrt,ai'e  proprietors  of  laiid  lyin^conti^uousto  the  said  hi<;h- 
"  way  :  and  are  personally  and  es[)ecially  interi'sted  thei-ein  ; 
"  also  that  several  justices  of  the  ])eace  residin^  in  this  town 
"  are  the  pei'sonal  eiieiiiies  of  this  déponent,  and  pivjudiced 
"  against  hiiu  :  and  that,  in  lus  defence,  on  the  said  indictnient, 
"  involviny  iin])oi'tajit  (piestions  of  property,  and  other  tlifficult 
'•  (piestions  of  law,  this  di'poiient  is  aj)prehensive  full  and 
"  e(|ual  Justice  would  not  be  donc  in  this  cause,  between  our 
"  soverei^n  loi'd  the  Kin^  and  hiniself."  Whereu])()n,  the  said 
Hencdict  Paul  Wanncr  and  .Itnncs  I>lcl,'s<ni,  two  of  the  sittiui; 
justices,  hère  now  personally  })resent,  désire  and  oi'der  that 
the  foUowinii'  stateuient  and  déclaration  by  thein  niade  and 
sifrned,  an<l  now  openly  read  in  court,  l)e  fyled  of  l'ccord  in  the 
said  cause,  and  inserted  in  tlu'  ref^ister  of  this  court.  "  W'e 
"  the  undersiirned  justices  of  the  peace,  in  an<l  foi-  the  district 
"  of  Three  Rivers,  and  sittinj»'  justices  in  the  said  court,  on 
"  the  twelfth  day  of  .hdy  instant,  when,  in  a  cei'tain  cause 
"  tlieii  befoi'e  the  said  court,  between  our  soverei^ii  loi'd  the 
"  Kin^-,  and  the  Hon.  Ji)hi'/)/i  Rémi  ValUères  de  St-Rétd,  for 
"  a  nuisance,  the  said  Défendant  fyled  an  affidaxit,  settin}^' 
"  foi'tli  that  we  were  jx'i-sonally  and  es[)ecially  interested  in 
"  the  hiohway  then  and  tliere  in  question,  do  now  say  and 
"  aver,  hère,  in  open  court,  that  we  are  in  no  wisii  interested 
"  in  tlu-  issue  of  the  s.aid  cause,  but,  on  the  contrary,  free  and 
"  unbiast'd  in  our  sentiments,  both  as  individuals  and  as 
"justices  of  this  court."  5  The  foUowino;  ciitry,  in  the  sanie 
case,  dated  the  Kîthdayof  July,  18)^4:  " 'i'he  said  Jtiscjtli 
R''iiii  Vidl'it'rcK  de  Sf-Ré<d  i\\)\)(;iiri^  ])ersoiially  in  coui't,  and, 
beiu}^'  askeil  what  cause  lie  hatli  or  can  show,  why  the  rule 
niade  (111  Moiiday  the  fourteeiith  dfiy  of  July  instant,  should 
not  be  niade  ab.solute  ^  He  answered  and  saith,  that  lie  dotli 
not  deeni  it  necessary  or  proper  to  show  any  cause  uptn»  the 
said  rule,  and  that  lie  rests  his  case  upon  tlu-  discrétion  and 
pnideiKT  uf  the  court.  Tlu'  sai<l  ./(W/'A  Rémi  \'(dlièrt's  de 
Sl-R.é(d  then  witlnliew.     The   court   then   adj(mrne(l  fur  one 
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liour,  eoJnn  die,  at  twenty  minutes  past,  and  after  twelve  of 
the  dock  noon."  ()'  An  order  of  the  court  of  the  san»e  day, 
présent  the  justices  ahove  nanied,  whcrehy  it  was  adjud^ed 
that  the  refusai  of  the  said  Jtiscpli  Rémi  Valliè.ir.s  deSt-Réal, 
to  show  cause  upon  the  said  rule,  was  an  additional  treH])ass 
and  contenipt,  hy  hini  connuitted  in  the  face  of  the  coui't  ;  aud 
nioreover,  that  the  said  rule  should  lie  niade  ahsolute.  It  is 
therefore  adjudged  that  the  said  .A>w/>A  Rémi  VallièrcK  de 
St-Ré(d  was  ^uilt}'  of  a  trespass  and  contenij)t,  hy  hini 
coinniitted  in  the  face  of  the  court,  as  well  on  the  twelfth 
day  of  July,  instant,  as  on  tins  day  ;  and,  thereupou,  ail  and 
sin^ulai'  the  premises  l)ein^  seen  and  fully  und(;rstoo(l  hy  the 
court,  it  was  considered  that  the  said  Joseph,  Rémi  Valiières 
de  Sf-Ré(d  he  forthwith  apprehc^nded  in  his  Itody,  an<l  he 
iniprisoned  in  the  connnon  f^aol  of  this  district,  for  and 
durin^  the  tenu  an<l  space  of  one  hour,  and  that  upon  the 
expiration  of  the  sai<l  terni  and  space,  he  he  dischar^ed. 

A.  STrAHT  was  heard,  in  supjiortof  tlu'  rule,  and  H.  diDAll, 
and  \V.\(;.\Kl{  in  person,  contra. 

The  points  made  for  the  ap)plicant  were  in  sulistance: 
1  that  the  affidavit  coniplained  of  appeared  to  ha\e  lieen 
fyled  in  the  re^ular  course  of  a  Judicial  proceedinfi;,  and 
involve<l  no  repi'oach  oi'  disrespect  towards  the  ccairt  of  <|Uar- 
ter  sessions,  and  did  not  appear  to  he  accoiiipanied  hy  any 
circuinstance  chan^in^  its  intrinsic  character,  nor  was  it 
ft)und  by  the  (piarter  sessions  to  hâve  heen  [iroduced  foi-  a 
contunielious  purp(»se,  nor  indeed  for  any  other  jnirpose  than 
that  fol"  which  it  lias  relation:  2  that,  so  far  as  the  allen^ed 
conteniiit  in  the  atHdavid  is  concerned,  no  circuinstance  is 
fouiid  dehors  the  aftidavit  to  ^ive  to  the  words  thereiu  a 
contein])tuous  iniport,  which  of  theiiiselves  tliey  hâve  not  ; 
and  that  the  tiii<lin^'  of  the  coiitein[)t  Avas  therefore  without 
premises,  and  the  conviction  irre^'u"  ir  and  insufficieiit  u]>oii 
its  face  :  'V  that  the  saine  ohjectio.  :>  lay  as  to  the  alle^'ed 
contenipt  in  not  shewino-  cause,  etc. .  4"  that,  if  the  foreiroiii<; 
propositions  were  truc,  theii,  the  court  of  (juarter  sessions  had 
excee<led  its  jurisdiction,  and  tliat  the  px-oper  reinedy  was  as 
liere,  hy  cerfiorari.  It'  conteinpts  he  an  exception  to  ihe 
ii'eneral  rule,  that  rrHiorari  shall  lie  in  ail  cases  <»f  suniinarv 
conviction,  wla-re  an  infi'iior  court  'xceeds  its  jurisdiction, 
uniess  takeii  away  hy  statute,  or  uiiless  tliere  hi'  a  Huhsistin^' 
ri^lit  of  ap};eal  froiii  the  conviction  ;  theii,  it  was  l'or  the  j)arty 
siip[)ortiii^  the  conviction  to  shew  suek  exception  which  couM 
not  he  floue:  on  the  contrary,  ail  the  authorities  weiit  to 
shew,  that,  on  a  conviction  for  a  contein{)t  hy  an  inferior 
court,  if  such  conviction  did  not  shew  wherein  the  convictiirti 
consisted,  the    conviction    was  bad,  which    proves   that  the 
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siiporior  court  ciin  inqvire  and  détermine  wliether  the  facts 
fonnd  amonnt  to  a  conttîinpt  or  not,  and  that  tlie  case  in 
Veii tris,  (l)  and  cited  in  Viner  un  law,  was  in  point.  The 
eelebrated  case  ot'  Bus/iel  (2)  niight  also  l)e  referi'ed  to,  where 
the  connnitrnent,  hy  a  court  ot'  oyer  and  terminer,  ot*  a  juror 
wlu)  was  tined  forty  marks,  by  reason  <  >ï  his  verdict  in  a 
criminal  trial  before  that  court  was  considered  as  a  nuUity 
arul  the  party  discliarged  upon  luihean  rorinis.  That  the  cjxse 
of  The  K'iwj  vs.  WoodUivd  (3)  went  some  length  to  shew 
that  when  the  sessions  had  stated  ail  the  facts  particularly, 
and  drawn  an  improper  conclusion,  a  superior  court  had  a 
ri^hfcto  impure  into  the  proprietyoi"  such  conclusi(m.  5"  That, 
if  a  conti'aiy  doctrine  to  that  last  stated  were  maintained, 
and  constructive  contempts  allowed  in  the  inferior  courts, 
without  any  power  of  supervision,  or  conti'ol  on  the  part  of 
tlu'  superior  courts,  the  intVi-ior  courts  could  extend  their 
jurisdiction  indetinitely  nd  libitum. 

Sewei  L,  Ch.  .t.:  VVe  hâve  before  us  an  application,  by 
motion,  for  a  writ  of  certiorari  to  the  court  of  ([uarter  sessions 
of  this  district,  to  remove  a  suiinuary  conviction  in  that  court, 
by  which  the  Hon.  Joseph  Rémi  Vallièves  de  Sf-Ré(d  was 
declared  and  adjudged  to  hâve  been  guilty  of  a  contempt  in 
the  face  of  the  court.  There  are  varions  means  provided  by 
law  for  the  revision  of  tiie  proceedin^s  of  inferior  jurisdictions, 
but  of  thèse,  upon  tlie  présent  occasion,  it  is  only  neccssary 
for  us  to  refer  to  the  writs  of  appeal  and  rertioniri,  By  the 
former,  the  proceedings  of  the  court  below  are  brought  before 
the  superior  trilninal,  with  the  évidence  on  which  their 
judginent  is  founded,  and  the  judges  take  into  considération 
the  facts  of  the  case,  and  décide  upon  the  merits.  The  writ  of 


(I)  In  un  h  ni  un  M  rnrpiis  and  irr/ iovn  ri  for  ihohody  of  •].  S.  wlio  Iiad  been 
iiii])iis(nn;tl  for  uot  ])iiying  of  a  fine  of  f20.  set  iit  the  ([uarter  se.SHion.s,  the 
reliii  11  was,  that  he  heing  eonstahle,  ami  denianded  hy  the  court  to  présent 
an  higliway,  whicli  was  sworn  hefoic  liini  by  two  witiiesses  to  )>e  ont  of 
rei)air,  sai<l  in  eontenipt  of  tlie  court,  that  he  wonld  not  présent  it  ;  for  whicli 
and  certain  otliei'  contein])tnous  woimIs  tlie  fine  was  set. 

The  counsel  for  the  pi'isoner  nioved  tliat  it  niigiit  he  fyled,  which  was 
ilone. 

Tlie  court  were  nf  opinion,  that  the  fine  was  not  well  set  ;  for  constahlos 
are  to  jiresent  u])oii  their  own  kiiowledge,  and  the  two  witiiesses,  shoiild  hâve 
lieen  carried  to  the  grand  jury  ;  for  the  constahle  was  not  ohliged  to  jirescnt 
u|)oii  their  testiiiiony.  This  court  is  to  jndge  of  their  fines,  whetlier  without 
cause  or  to  initigate  tlieiii  when  e.xcessively  iinposed  ;  and  for  the  conteinptuous 
woi'ds  the  returii  is  ill,  liecause  not  expressed  wliat. 

On  the  other  side,  it  was  (irayed,  that  tho  return  niight  he  aineiidiul,  for  lie 
had  spoken  opprolirions  wo^ds  ;  but  thiit  could  not  he  admittcd  after  the 
fyliiig.  And,  so  the  party  was  disehargcd.  1  \'i>i/ri>i'  /'.,  li'Mi  \  l'im  r'i  A)»:, 
l'ontelllpt,  ('.  .'{. 
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certtorari,on  tlie  contrary,  enahles  tlie  court ahove  to  extuninc 
tlie  proceedings  of  the  court  below,  and  to  décide  whether  they 
are  or  are  not  correct  in  point  of  law,  but  does  not  enahle 
theni  to  investigate  the  facts.  Tliey  niay  incjuire  whether  the 
infoi-niation  sets  forth  a  cause  of  coniplaint,  which  hy  law,  is 
cognizahle  in  the  court  helow,  and  whether  the  proceedings 
against  the  Défendant  liave  l)een  such  as  the  law  re(piires. 
Whether  lie  was  duly  suinnioned,  and  (if  he  appeared)  had  a 
(hiy  to  plead,  and  perniission  to  produce,  and  examine  his 
own  witnesst's,  and  to  cross-exaiuine  those  who  were  heard 
in  support  of  the  charge  ;  but  they  cannot  in(piire  into  the 
facts,  or  éveil,  take  into  their  considération  the  nieritsof 
the  case,  and,  therefore,  cannot  examine  or  détermine  whe- 
ther the  déductions  which  the  court  below  has  drawn  from 
the  facts  in  évidence  liefore  theni  are  correct.  In  the  case 
of  The  KiiKj  vs.  Reason,  t\ui  court  said  :  "The  évidence  is 
"  entirelii  dvd  exclus ivfb/  for  the  considôration  of  the  jus- 
"  tices  below,"  (l)  and,  in  the  subsecpient  case  of  The  Kmf/  vs. 
Srniffi, lovd  Kein/ov ,iiHin-  observing  that,  where  the  magistrate 
who  convicts,  has  drawn  his  conclusion  from  the  évidence 
before  liiin,  the  court  above  cannot  examine  the  propi'iety  of 
his  conclusion,  immediately  adds,  "  for,  the  magistrate  ix  flie 
"  Kole  jii(l(jf'  of  the  wcight  of  the  évidence.  "  (2)  As  we  hâve 
no  power  to  investigate  the  merits,  in  ca.ses  of  ordinary 
convictions  bnaight  before  us  by  ecvtiovuri,  it  must  bc 
))Iain,  (t  fortiori,  that  the  same  rule  must  t)btaiii  upon  convic- 
tions for  coiitempts.  In  the  cast' of  /y/Y(.s.s'  Croshi/,  lord  cliief 
justice  De  (rve)/  sai<l  :  "  That  every  court  must  be  the  sole 
"  ,i'"^S*'  "^  '^'^  "^^'"  contempts."  ('A)  And  he  particularly  men- 
tions commitmeiits  by  the  Cdurt  of  Admiraltv,  and  liv  the 
ecclesiastical  ccairts  for  contempts,  and  observes  that,  eveii 
the  courts  of  Westminster  Hall  iiever  interfère  witli  them. 
The  case  before  us  is  thus  narrowed  to  oiie  point,  can  the 
court  of  ([uarter  sessions  commit  for  eontempt,  in  the  face  of 
the  court  i  To  shew  that  they  can,  I  shall  citt;  perhaps 
unneiu'ssarily,  a  single  îiuthority  :  "  The  justices  assembled  in 
gênerai  or  quarter  session,  bave  an  undoubted  power  to 
commit  l'or  aiiy  eontempt  in  the  face  of  the  court,  for  fhe 
perlotl  ({f  their  session,  for  this  is  a  power  incident  to  every 
court  of  justice."  (4)  V\Hm  thèse  grounds,  this  application, 
cannot  be  granteil.  . 

(1)  fi  T.  R.,  .375. 

(•_»)  HT.  R.,  rm).      . 

{•A)   11  State  Tri..  .'WT. 

(1)    Dioliensoirs    (iiiide,    47,    1^,   ."hit    éd.,    aiso   CI'.    Cilni.    T,u\\ ,    (1.11,    ainl 
ftutlioiitieb  thiire  cited. 
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H(»\vi:x,  .).  :   It  Ih  Hoircely  nocessary  to  add  any  tliiii<f  to 
the  <>|)iiii(Hi  drlivcrud  on  belialf  of  t\w   court  \}y  tUv,  leanicd 
(Jhief  .lustict'.     Tlu'  law  of  tlu'  case  doos  iiot  appcar  to  admit 
of  douht.  This  court  docs  Jiot  sit  as  a  Court  of  .îppcal  to  imisc 
the  juil^nu'iitH  of  tlii'  ({uarter  s<issioiiH.    Every  court  i.s  by  law 
constitiitcd  tlic  sole  jud^e   of  ifs  oit'ii  contcUipts,  pai'tioulai'ly 
of  contcnipt  couiiuittcd  in  tlic  faci'  of  thc  co.irt.   Tlie  authori- 
ties  upon  this  subjcct  arenunierous  and  conclusive.  As  to  the 
tacts  of  thc  case,  s.>  far  as  they  havc   bcen   <liscloscd  by   the 
affidavits,  in  sup])ort  ot  tliis  application  for  a  writ  of  cctiioruri, 
if  1  liad  an   opinion  to   exjircss  u])on  thcni,   it  would  be,  tliat 
thc  atfidavit  inadc    by   thc    Défendant,   in   the  court  l)clow, 
contains  no  (tfi'ensivc  niatter  whatcvcr  ;  the  grounds  st.'tcd  in 
it  for  ])utting'  ott"  the  trial  are  such  as  usually  fo>';ii  thc   basis 
of  siniilar   ajtplications,  nanicly,   that,  upon   the  trial   of   thc 
indictiuent  prefcrivd  a^^ainst  hini  for  a  nuisance  and  obstruc- 
tion of   thc  Kinn's   hi^hway,  titles  to  lamls  aiid   (piestions  of 
law,   intricatc   in   thcir  nature,   will  be  subniitted,   (piestions 
which  cannot  so  advantageously   bc  ti-icd  in    thc  (piartcr  si's- 
sions  as  in   the  Coui't  of    Kiïi^'s  Bcnch.     Thc  aHidavit  of  thc 
Détendant  furthcr  statcs,  that  two  of  thc  nia^istratcs   then 
upon    thc    bcnch    of    the    (piartcr    sessions,    are    pcrsonally 
intci-estcd  in  the  l'oad  in   (picstion   (a  fact,  howcver.   which  it 
woidd  apj)ear  they  hâve  denied  upon  the  record.)    The  attida- 
vit  likcwisc  allèges  that  scveral  justices  of  thc  peace  residin^- 
in   Threc  Rivers  arc  thc  pcrsonal  eneuiies  of  the   honoi;able 
jud^e,  and,  consc(picntly,  that  hc   could  not  expcct  to  havc  a 
t'air  trial   in  thc  (piartcr  sessions.     This  court  lias  already 
coiisidci'eil  that  atH(la\it  so  inade  as  snfficient  for  the  juii'pose, 
and  bas  ordercd  a  writof  crr/iordi-i  to  rcuiove  the  indictnient 
for  nuisance  into  this   court  for  ti'ial.      Had  I  bcen  upon  thc 
bcnch  of  niaiiistrates,  it  ccrtainlv  would  not  bave  entcred  into 
iiiy   niind  to  consider  such    an  atHdavit  a  contcnipt  of  court. 
That  ti'ibunal,  howevcr,  tliou<fhtotherwise,  and  acted  accord- 
ino'ly.  1  do  sincerely  regret,  that  tlic  honorable  judi;;e(lid  not  sec 
lit  to  eniploy  counsel,  instead  of  a))i)eaiMni;'  before  the  bench  of 
iiiagistratcs  in  jtei'son,  as  well  u))on  bis  application  to  put  otf 
the  trial,  as  upon  thc    ru  le  for  an  attachnieiit  foi'  contciii]»t; 
had  he  donc  so,  and  it  had  been  state(l  that  no    contcnipt  was 
intcnded,  instead  of  declining'  to   shew  cause  and  c(»iiteiitiiig 
liiiiiself  l)y   declaring,  "  that  hc  did   uot  dccni  it  ncct'ssary  or 
proper  so   to  do,  restino-  bis   case    n])ou  thc  discrétion    and 
])rudciice  of  the  court  ;  '    it  is  to  be  ])resuiiied,  thc  l'ule  for  an 
îittachnieiit  would  bave  bcen  discliaro-cd.     Nor,  caii  I,  eveii  in 
this  answcr,  sec  yrounds  for  an  attacbnient  :  neverthcless,  the 
court  of  ((uartcr  sessions   \  iewed   the    niatter   in  a   différent 
light;   and,  as  it  iiiust  bc  allowcd  to  be  thc  sole  judge  of  itb 
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ovvn  c()nk'm})ts,  tho  i-elief  now  prayed  For,  to  ivinove  tho 
ronviffion  hy  ('<'■  <  ionirl,  cainiot  Ix*  ^raiited.  'l'Iic  niotiim 
iiiust,  tlu'i't'lorc,  l>i'  (lisallowi'd. 

Gale,  J.  :  It  is  not  iiiy  intention,  iior  do  I  see  tl»e  noces- 
sity  ot'  addini^'  any  fui'tlu'i'  ohscrvations  upon  a  nuittcr 
wliicli  lias  l)L'ijn  so  aniply  tlilati'd  upon  ;  at  tlic  sanu!  tinit',  it 
niay  not  bo  inipropcr  for  nio  tt)  express  niy  entirc  concurrence 
in  tlii'  judiriuent  rendered,  and  in  tlie  opinions  already  addueed 
in  sup[)orfe  ol'  it,  by  tbe  jud^es  wlio  liave  preccded  nie. 

Motion  denied.  (Sf.ii.art's  Hep.,  p.  ')',)'.].) 
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Befoue  THE  Piuvv  CoixciL,  2(1  February,  l!s:î5, 

JoSEI'H   DoN'EfiAXI,  Appellant,  and  JeaX  AxTOIXE  ])()XE0AXI 
and  others,  Respundents. 

Ifrld  :  Tliiit  wlio  is  un  alien?  is  a  question  to  li<'  tlecided  ])y  tlio  law 
of  Knjxland,  l)ut,  wiuMi  ali('na<i(^  is  estaliiishcd,  the  consiNiuiMice.s  whicli 
resiilt  tVoin  it  are  to  lie  detiM'iuined  hy  thc^  law  of  Canada. 

Il' an  alien  dies,  witliont  issue,  liis  lands  hidoU'.:  to  tiie  Crown,  but  if 
lie  leaves  children,  soine  liorn  in  Ca.nada,  and  otliers  not,  tln'  former 
exclnde  tlio  Crown,  and,  tlien,  ail  tlie  childrcM»  inlicrit  as  if  tiiey  wero 
natnral  born  snbj(>cts. 

Wliere  au  alien  bas  a  sou,  wbo  is  also  an  alien,  tbc  cbildren  of  tlie 
lattn"  inberit  froin  tlie  <;rand-fatlier  to  tlie  exclusion  of  tlieir  fatber.  (1) 

Altliou,s.:ii  an  art  of  tlic  lej:islatnn',  passed  after  jiidtrnu'iit  ri'iideitMl  in 
il  court  of  original  jnrisdiction,  may  aflect  tlic  ri^ilits  of  a  jiarty,  as  tbey 
existed  at  tlie  institution  of  a -^nit,  tliis  <ircnnistaiice  cannot  \h'  takcn 
advantajçe  of  in  an  appinil  iVoui  the  jud<rnieut. 

The  Vice-ChancelloR:  In  this  case,  it  appears  tliat  Jcav 
Dovoijuvi,  a  native  ot"  M( lUrazio,  in  Lombardy,  and  Marin 
G(dl(t,  bis  wife,  wbo  was  also  an  Ttalian  by  biitb,  in  the  year 
1794,  went  to  Montrati,  for  a  teniporary  [lurpose,  and  left 
it  in  1802.  Thoy  had  three  sons./o.sr'/)//,  ,/o///i,and  Danid,  and 
a  (lauf(bter  Tho'o^ii,  ail  of  wliom  wei'e  boi-n  in  fjoiiihardi/.  In 
Septendiei",  1  7!)7,  7'Arr<".sa  niiuried.  The  Kes[)oiulents  are  tlie 
tbree  cbildren  of  tbat  nii.rriaife,  and  were  ail  liorn  at  Moni rctil 
In  1<S()7,  Tlii'rcsn  died  at  Montréal.  In  l.SO!),  ./niii  Doncgavi. 
lier  fatliei',  <lie<l  in  LdVtha rdi/,  and  in  liSlô,  bis  wife  dicd  there 
also,  Jean  JJovf'iJd.ni  dnv\u^^  bis  résidence  at  Montréal,  ac(|ui- 
red  sonie  real  property  there:  lie  died,  Icavin^-  a  will  and 
codieil  professino'  to  o-ivc  ail  liis  real  property  to  bis  tbreo  sons. 
Upon  bis  death,  bis  son  Jost'p/i  took  possession  of   ail  bis  real 

(l)PiU'  l'art  icle  2.">  C.  C. ,  ri-triuiger  a  nuiiiiti'imut  droit  (Vntqiu'rir  et  de 
traiisiiiettic,  à  litre  gratuit  on  Diicieux,  ainsi  (Hic  |)ar  siu'<t'sfiioii  ou  yi\f  ti'sta- 
liR'lit,  tous  bii'us  luoublcs  et  iiiiiiiculilts  daii.s  In  luoviiice  d(!  (,>i  l'-liec,  de  la 
inêiiie  manière  (juu  le  peuvent  faire  les  sujets  britanniques  nés  ou  iiaturulisés 
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propi'i'ty,  ai  M()nt)H'al,  aiid  coiitinniMl  in  (Hiict  posHcHsioii,  till 
tlu' yt'iir  lcS27,  wlifii  tlic  Kcspondcnts  coiinm'iicctl  thu  piocco- 
(liii<^s  to  recovcr  it,  whifli  ^ivvo  rise  t<j  tlic  présent  appenl.  Tlio 
Respoiideiits  allcncd  tliat  Joscp/t  luid  taki'ii  possession  of 
ix'rsoiial  property  helon^in^  to  liis  l'atlier,  and  irai  ami  pcrso- 
nal  propcrty  ))el()n^ii)^  to  liis  niotlier,  an<l  that  pi'ojH'rty 
also,  tlie  Respondents  clainie<l.  But  it  docs  not  ap})oar  tliat 
there  was  any  sucli  property,  or  any  otlier  than  tlu;  real 
l'state  ac(iuired  by  Jeiin  Donet/<nii  at  Montréal  :  and  tlie 
judginent  that  was  ^iven  by  tlie  court  lielow  related  oïdy 
to  tlie  real  estate  oîJean  Donctfii ni  at  Montréal.  Tlu!  court,  in 
ertect,  decided  in  favor  of  thu  Respondents,  and,  l)y  a  decree, 
dated  IHtli  .June,  IM.'M,  directed  restitution  oi"  the  estate  to 
tlieni,  with  ail  t!>e  interniediate  profits.  The  Appellant  appea- 
led  to  the  C'oui't  of  Appeals  in  Lower  Canada,  and  the  jiidn- 
nient  l)elo\v  was  artirnied,  by  a  decree  of  8()th  April,  bs;}2. 
Froni  tliat  d(!cree,  the  présent  appeal  lias  been  broufjht  beforo 
His  Majesty  in  council. 

It  is  saitl  that  ulie  judj^iiient  coniplained  of  is  wiong,  becau- 
sc  it  is  alle{.feil  that  the  law  of  (■<i/n(u(a,  at  the  tinie  thèse 
proceedintjs  took  ])lace,  was  not  the  old  law  of  France,  inclu- 
ding,  as  part  of  it,  the  droit  (l'a/ahaine,  and,  even  if  that  were 
the  law,  yet,  under  the  circunistances  above  stated,  the  Respon- 
dents were  not  the  persons  entitled  to  inherit  the  i-eal  estate 
of  their  grandfather  to  the  entire  exclusion  of  tlieir  uncles. 
'J'hat  the  law  of  France,  was.  in  gênerai,  the  law  of  Canada, 
as  one  of  lier  colonies,  l)efore  its  cession,  eannot  be  disputed. 
It  a])})ears  froni  the  edicts  of  Louis  XIV,  published  in  Mardi. 
and  April,  l()()3,  that,  after  the  conipany  of  Canada  had 
ce<led  to  the  French  king  the  colony  tif  Neiv  France,  called 
Canada,  LoiiIk  A'/  V,  appointed  a sovtreign  council  in  Canada, 
giving  thein  power  "  j)oiir  }/  jitf/er  soaneraÀneiiient,  et  en  der- 
nier rensort,  nelon  les  loix  et  ordonnances  de  notre  roy<iume." 
(1)  But  it  is  said  the  droit  d'aubaine  was  no  part  of  the 
French  colonial  law,  and,  toprove  tins,  a  passage  froni  Fof/iier 
was  (juoted  :  "  La  nécessité  de  peupler  nos  colonies  a  engagé 
"  nos  rois  à  naturaliser  tous  les  étrangers  (]ui  s'y  transyiorte- 
"  raient  dans  la  résolution  d'y  former  un  établissement  fixe  et 
"  durable."  (2).  And  it  is  said  that  tliis  passage,  wbeii  taken 
in  connection  with  the  [)aragraph  immediatel}'^  preceiling  it, 
sliews  that  ail  strangers,  in  French  colonies,  were  naturalized 
geuerally,  and,  as  of  course,  without  the  grant  of  lettei's  of 
naturalization  to  individuals  froni  time  to  time.  But  that  tliis 
is  not  the  true  construction  of  the  phrase,  "  a  en(j<((jé  nos  rois" 

(1)1  KiUts  et  Oriloii, -JS. 

(1)  Tr.  dex  perxonnex,  lit.  III,  sec.  3,  Vol.  VIII,  p.  1,  éd.  IS27. 
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is  évident  Fi-oiiitlie  edict  of  Octohar,  1727  (  I  ):  "Les ôtraiiifiTs  éta- 
"  Mis  dans  nos  colonies,  luênit'  ceux  naturalisés,   on  <|ui  ])onr- 
ront  l'être  à  l'avi-nir.  '  And  a  siniilai'  cxprcsHion  occin's  in   tlie 
thiril   article,  "  autres  pcrsomies  (jui  soient  étran<j;ers,  cncoi-e 
"  (|u'ils  soient    natnraliscs."    In    tlie  ediet  of   Au(jiist,    J717, 
wliicli    estalilislied  il  coiiipauy  in  Canada,  under  tlie  naine   of 
"  Ijji  conn)a^fnie  d'occiilent,"  tlu;  2;ird  article  is  tlius  :  "  voulons 
"  (pie  ceux  de  nos  sujets  •lui  passeront  dans  les  pays  concéilé.s 
"  à  la  dite  cr,iiij)a<fnie,  jouissent  des  nu'ines  lihertéset  franclii- 
"  SCS  (pie  s'ils  étaient  demeurants  dans  notre  l'oyaunie,  et  (pie 
"  ceux   (pli  y  naîtront  des   haliitants  fran(;ais  du  dit  pays,  et 
"  mr-nie  des   (''tran^'ers  eurojH'ens,  faisant  profession  de  la  reli- 
"  gion   catlioli([ue,   a})ostoliipie  et   l'oniaine,  ([ui  poui'ront    s'y 
"  établir,  soient  censés  et  réputés  rej^nicoles,  et,  coinnu^    tels, 
"  capabU'S  de  toutes   successions,  (hais,  le^s,   et  autres  disposi- 
"  tions,  sans  T'tre  ()l»li^(''s  d'olitenii-  aucunes   lettres  de   natu- 
"  ralité."(2)  Tliei-i^  is  a  similai-  [)assa^-e  in   tlie  îUtli  article  of 
the  edict   of  Muij,  l(i(i4.  JJenizurt  lays  down  the   law  in  tins 
iiianner  :  "  Pai'tout  où  les  Fran(;ais  ont  des  coloines,  l'on  suit  la 
"  Coutume  de    l'aris.    Nous  avons  dit  au   ]iu)t  imlmiii:    (|ue    le 
"  droit  d'aul)aine  n'est  point  alu)!!  dans   les  colonies.   Il    s'y 
"  exerce   en  son  entier  à  r(''(fard  de  toutes  les   nations  étrîin- 
"  gères.     Michel    Etienne  de    Vaux,  originaire  fran(;ais,  mais 
"  naturalisé  anglais,  étant  dec(MU^  en  voyages,  ses  effets  furent 
"  mis  en  dé{)(H  à  l'amirauté  d(!  Louishourg.  Sa  tille  les  r(''clama; 
"  l'affaire  jiortée  au  conseil  du  roi,  la  confiscation  fut  ordonnée, 
"  par  ariêt  du  l'î  mai    l74;i."(.S)   Tlieir  Loi-(lslii[)s  ai'eof  opini- 
on  that  nothing  advanced  hy  the  A])pellant's   counsel,   lias 
shewn  that  the  gênerai  law  of  France,    including  the  droit 
d'd.ahui ne,  was  not  the  law  of  Canada  at  tlietiiiie  itwasceded 
to   the  Kna'lish,  and  whatevei'  mi()ht  hâve  lieen    the   effect   of 
the  proclamation    ol"  the    7tli  (  )ctoher,   17()3,  tlieie  can   he  no 
doulit  that,    silice  the  act  of  14th  (!eo.  111,   eh.  l..\.\Xlii,  the 
Canadian  law  is  the  old  French  law,  including  the  droit  d'ua- 
Iniinc,   and   lias  l»een   the  law  that  governe(l    Lower   Canada, 
'i'he  cession  of  C^uiada  to  the    Fnglish,  of  course,  varied   the 
law  of  alieiiage  in  one  i'es})e('t,  naniely,  in  respect  of  the  sove- 
reign  of  the  country.  When  the  King  of  Kiigland  hecanie  king 
of  C'anada,  the  natives  of  Canada  hecanie  liis  suhjects,  ( /aiiada 
hecanie  ])artofthe   dominions  of  tlie  Knglish  Crown,   suhject 
to   he  governeil    l)y  its  local    laws.    Italians,   and   othei's   wlio 
were   horn   (ait  of  the  allen'iance  of    the    Kiiie-  of    Kn"land, 
hecanie   nlieiis  in   Canada.  IJy  the  change   in  sovereignty,   it 

(1)  I  Kilits  ut  Oidoii.,  47"),  lit.  VI,  art.  i,  ;i. 
•('-•)  Kditact  Ofdon.,  3(>(>,  art.  '2.S  ;  Il>.,  j).  T,. 
(3)  Vol.  IV,  éil.  17H4,  p.  (ilO  ;   12  v.  Coloiiieii  friiiK^iUHt's,  S  -,  ^■ 
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lia[)j»t'iit'(|  tliiit  tlic  law  ot'  Kii^ImuiI,  jukI  iiot  tlif  Ifiw  ol"  Ki-miic»', 
wouM  of  iK'Ccssity  ilctcriiiiiic  tlic  (Hicstioii,  wlio  wcre  nlifiis 
or  not.  But,  wlu'H  tlit*  t'nct  oi"  iilicim^c  wiis  ('stiiltlislicd,  upcor- 
rliiiif  to  thc  Kii^lisli  liiw,  tlic  civil  consciiuciiccs  of  nlici\!i;fc 
would  1)0  (ictcriiiiiiîililc  liy  tlic  local  of  tlic  Caiindiaii  law.  'l'Iic 
<|UcKtioii  tlicii  arisos  wliat  was  tho  di'oit  d'aiilxi  i  ne  ?  Dcviza  H 
says,  (1)  "  Le  droit  ihaihainc  est  uti  ilroit  de  la  Courotiiic,  en 
"  vertu  du((ucl  le  Koi  Hucccdc  aux  étraii<fers  c|ui  laissent  des 
"  liicns  dans  le  royainno.  .  .  .  Laseeojid*^  espèce  dVn'7>(n'/*. s  était 
"  les  ])ersonnes  (|ui,  nées  dans  un  pays  cti'an;,fci',  venaient  s'é- 
"  taliiii'  dans  le  royaume.  Les  éti'an<.(ers  sont  incapaliles  do 
"  suoc'cdor,  et  do  l'cccvoii'  par  testament.  Kntin  ils  sont  inoa- 
"  pailles  do  transmcttr(?  leurs  successions,  soit  ah  uifcstaf,  soit 
"  par  testament  ;  si  ce  n'est  à  leurs  enfants  et  dcscendans  ro- 
"  ^nicolcs,  par  exception  à  la  i'ce;lc,  comme  on  le  vei'ra  ^  (i.  .  .  . 
"  l'our  savoir  si  les  liions  (|u'un  étranger  laisse  vu  France,  à 
"  .son  décès,  sont  acipiis  au  l'oi,  par  droit  d'auliaine,  on  ne  con- 
"  sidère  point  s'il  est  décédé  on  France  ou  lioi-s  du  royaume. 
"  (2)  L'usa^'o  a  introduit  une  exception  ^^'-nérale  à  la  rbrrlo  (pli 
"  déclare  l'auliain  incapalilo  de  transmettre  sa  succession. 
"  Cette  oxcojition  l'o^arde  les  enfants  et  dcscendans  de  l'auliain, 
"  nés  et  domiciliés  en  France.  ...  vSi  l'éti'anijor  a  des  enfants 
"  (|ui  .soient  nés,  les  uns  en  Franco,  les  autres  hors  le  royaume, 
"  ceux  (jui  sont  nés  on  France  haliilitent  leurs  frères  étran^ei's 
"  pour  succéder  au  pèi-e  coiiinnni.  Les  p)vmicrs  ne  .sont  pas 
"  recevalilos  à  opposer  aux  antres  le  y'u-r  do  péro^rinité.  Quoi- 
"  ([Uo  les  enfants  soient  admis,  dans  les  cas  dont  on  \icnt  <le 
"  parler,  à  la  succession  do  leur  père  cl  mère,  ceux-ci  ne  suc- 
"  cèdent  ]x)int  à  loui-s  enfants:  la  réciprocité  n'a  pas  lieu  à  cet 
"  éfjard.  "  Tluï  same  ])i"opositions  are  to  l>c  foun<l  in  ])assa<(es 
that  hâve  lieen  citod  to  us  from  the  JJirfiovnaire  ilcx  doDuii- 
ncs,  yt.  141  :  hv.ïhwv,  Traité  dn  domulne,  Chalxd  de  L'Ali cr, 
Brodeaii  sur  Louet,  Le  Brun,  and  Poullain  Duparc,  Princi- 
2)esda  droit  fraiiraii^.  {■^)  "Les  descendants  do  l'auliain  au 
"  second  de^ré,  ou  dans  un  doi^ré  plus  oloi^nié,  lui  succèdent, 
"  s'ils  sont  rei^nicolos  ou  natuialisés,  (pioique  leur  père  soit 
"  vivant  et  auliain."  Traite'  du  doriitiinc  de  Lefèvi'o,  spcakin^' 
of  thc  samo  rulc,  says  :  "  Kilo  s'appliquera  non  scnlemi'nt  aux 
"  enfants  du  premier  degré,  mais  même  aux  petits  enfants  nés 
"  dans  le  l'oyaumc,  le  ]ière  vivant  ou  mort.  "  (4)  Tt  appears  to 
Thoir  Loi'dships,  fi'om  the  passati'os  (pioted,  that,  accoi'dino'  t<i 


(1)  Vol.  ir,  lit.  aulifiiiie,  ",i\,  'û',  "»S0. 

(2)  2  L.  ('.  Dell.,  .-)H-2,  ."iS!),  !;  (i,  ]>.   I. 
(.3)  Vol.  II,  p.  -2(1. 

(1)  ]).    ]'_'7,    IKlIC   II. 
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tlic  droit  (Viin}ni/ni(\  it"  a  lorcii^nfr  dicd,  Icavintf  lands  in 
Fniiici',  liis  Innds  would  l)rl()n<r  to  tlic  Kin<,',  uidcss  lie  liad  u 
cliild  or  otlier  descendants  liuni  in  Ki-.mee  II"  lie  left  several 
''liilili'en,  sonie  Itorii  in  l'^ranee,  and  (itliers  not,  tliose  wliowero 
li(»rn  in  Fiance  would  exclude  tlie  KiiiK  rrnii  takinjf,  and  tlie 
constî(|Uence  was  tliat,  as  lie  was  excludeil,  al!  tlie  cliildren 
woulil  take  in  the  sanie  nianner  as  il' al!  luul  lieeii  !">i'n  in 
France,  and,  if  tlie  f()reii4;ner  left  a  son  horn  ont  of  Franc* , 
wlio  liad  cliildren  horn  in  France,  in  tluit  case  tlie  «Mand  diil- 
di'eii  would  inherit  to  tlie  i>ranil  fatlier  to  tlie  exclusion  of 
tliL'ir  father.  It  is  said  tliat  if  tlie  ^iMiid  cliildren  of  Jraii 
Doua /uni  could  take  by  reason  of  tlie  droit  i/'oiUxiiitc,  tlieii 
tliii  Appellant, as  tlieir  uncle,  ourdit  to  sliare  witli  tliem  in  tlio 
saine  nianne)',as  lie  would  liave  donc  in  case  T/ieresu  liad  l>een 
liorii  at  Montréal,  and  liad  survived  lier  fatlier.  Tliis  olijec- 
tion  seeuiH  to  be  an  aftcr  tliou^lit  :  no  sucli  point  appears  to 
liave  lieen  noticed  in  tlie  ])leadin^'s.  Tlie  A])pellaiit  l'elied  on 
liis  title,  under  the  will  and  codicil  ;  tlie  Respondeiits  on  tlieii' 
title  as  heirs  inider  the  droit  d'mihainr.  No  autliority  lias 
heen  cited  to  sliew  tliat  the  alien  son  could  shan-  with  the 
natural  horn  faraud  cliildren,  in  the  sanie  niainier  as  lie  co.ild 
hav((  shared  with  the  dau^hter,  if  slie  liad  heen  a  natural 
horn  suhject.  Jf  Tlieresa  luul  heen  livin^f,  at  the  deatli  of 
lie)'  father,  lier  cliildren  would  hâve  takeii  in  exclusion  of 
lier.  She  couM  not  sliare  with  theni,  and,  if  slie  could  not, 
analo^y  seenis  to  re(piire  tliat  lier  hrothers  slumld  not  share 
with  lier  cliildren.  Their  Lordships,  prima  facic.  niust  f^ivc 
the  jud^'es  of  the  court  helow,  crédit  for  knowin^f  tlieir 
own  local  law,  an<l  it  lies  upon  the  AiijK'Uant  to  shew,  hy 
.soiiiethinn-  niore  thau  niere  assertions,  that  the  judgnient  com- 
nlained  of  is  wroni»'. 

It  was  lastly  said  that,  under  the   provincial  statute,  Ist 
^^'ill.  IV,  the   Appellaut  is   entitled  :   (l)that   act,  thou^h  as- 

(I)  TIr!  tirtit,  cliiiisf  of  thi.s  .statutc  (I  Will  1\',  cli.  i.iii)  oniicfs,  in  siili.stanee, 
"tiiiit  iill  pcrsoiis,  wlio  liavt!,  ut  aiiy  I  iiiii'.  l't'ccix  itd  giaiits  of  laiiil  in  t  lii.^  proviiico 
from  the  ('idwii,aiul  ail  ])C'isons  wlio  liave  licld  aiiy  |)iililii'  oHiec  in  the  provini'e, 
under  the  gieat  seal,  or  the  «cal  at  ann.s,  and  sign  inannal  of  the  govenior,  and 
ail  ])ersons  who  liave  taken  the  oatli  of  allegianee,and  ail  jierîsons  wlio  had  tlieir 
settled  place  of  ahoile  in  thi.s  piovinee  liefore  tlie  year  I.Sl'."},  and  are  .still  rési- 
dent therein,  hIuiU  he,  and  aie  theieliy  adniilted  and  eontiiined  in  ail  the  pri- 
vilèges of  lirilish  hiith,  ainl  «hall  he  deeiiied  and  taken  to  he,  and  so  a»  les- 
peets  their  eapaeily  at  iiiiy  tinie  heretofore,  to  take,  lioM,  ])()sses.s,  enjoy, 
elaiin,  i-eeover,  devise,  impart  or  trananiit  any  real  cstate  in  the  province  of 
Lower  Canada,  or  any  right,  title,  privilège  or  appurtenaiiee  thereto,  or  any 
interest  therein,  to  hâve  heen,  natural  horn  subjeets  of  His  .Maje.-sty.  to  ail 
inteiits,  eonstriu'tions  and  jmiposes  whatsoever,  as  if  tliey  and  eveiy  of  thein 
had  lieen  horn  in  His  Majesty's  United  Kingdoin  of  (ireat  Britain  and  Ireland, 
aiid  that  the  ehildren  oi'  more  reniote  descendants  of  any  peisons  of  either  of 
the  foiegoing  desciiptions  who  inay  he  duad,  sliall  hc  and  are  tlierel)y  ailniit- 
ted  lo  the  saine  privilèges  whieli  sucli  parents  or  aiicestors,  if  living,  could 
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Hfiitcd  to  liy  His  Majcsty  <»ii  tlii'  l'itli  ut'  April,  IM.'{2,  wiis  iiot 
siirtiiticil  liy  |>r«)('l;unati()ii,  till  tlii'  ôtli  of.iuiic,  \H',\2.  'rin-ciiu-H- 
tion  lift'iti'c  us  is  wlictlit-r  tlif  Court  of  Appi-iils  hclow  was  n^'lifc, 
in  lioliliii^f  tliat  tlic  juil^^iiiciit  pionounccil  in  .lune,  iSMI.was 
litflit.  Tliat  ju(l<>infnt  niust  liavc  Ixi-n  ii<flit  di*  wi-on'',  accor- 
«liiif^  to  tilt'  Htate  »)F  tlu'  law  at  tin*  tinu-  it  was  proiuainced, 
and,  tliDUnli  tlu-  pi'ovincial  act  niny  liavc  liad  tln'  cffrct  ot" 
f^ivinif  to  tlic  Ap]it'llant,as  af^ainst  tliat  Jud^nicnt,  ri^dits  wiiicli 
lie  liail  not  licfia-c,  yct  wliatfVrr  niay  lit'  tlic  opération  ot' tliat 
act,  no  l'acts  appcai-  upon  thf  record  wliicli  can  cnaMc  'l'Iuii- 
Lordsliips  to  say  tliat  tlie  Appellant  lias  any  title  uinlei'  it. 
llpon  tlif  wliojc,  Tlicir  Loi'(islii])s  are  oi' opinion  tliat  tlie  péti- 
tion ot'  appeal  oufflit  to  lie  «lisniissed  witli  costs.  (Stiui/rf'x  h'i/»., 
p.  (){)');  :{  Kiiap).,  (i:{.) 

AOMIRALTT. -JURISDICTION . 

CnriiTof  KiS(i's  Hf,n<ii,  (Jiuoliec,  2{)tli  April,  \K\'). 
Hrr<'lllH,  aji^ainst  OltKN'KV  et  ux. 

IIi/il;  Tliat  tlic  Court  <if  Vice-AdiiiiraUy  excrciHi'.s  jarisilictinii  in 
rases  (if  cnlIiHidn  iii,fr(i  (•or/iH'i  cninitdlHx.  (1  ) 

cliiim  uiidur  tliis  iiot."  l'rovidod  iiuvertliehiss,  Ihiit  any  of  tlie  pei'SdiiH  iihovr, 
(lescriliL'il  (t-xcupt  fcniiilcH),  wiio  liave  mit  takttii  tlu;  oatli,  sliali  mit  lin  uiitit'.iMl 
to  tlie  lirlidil  of  tlio  aot,  iiiiloss  lie  siiall  iiave  takt'ii  tlic  Maine  liefore  somc 
pcrson  cliily  autliori/cil  lo  ailniiiiistcr  it. 

Ry  tlic  siMDrid  clause,  piT.soiis  actually  doinicilud  in  tliis  jirovincc  on  tlic  iHt 
day  of  .\Iaiili,  IS.SI,  not  liiMiig  of  tliu  dcscii|)ti<iii  of  ]u'rson.s  aliovc  iiicntioiuid, 
and  wlio  inay  liavc  icsidcd  scvcii  ycars  continiially,  in  tliis,  or  any  of  Mis 
.Majcsly's  dominions,  arc  takcn  to  lie,  so  far  as  respects  tlicir  capacity  to  liold 
real  (^state,  itc.  natiual  lioin  sulijccts  of  Mis  Majesty,  as  if  tlicy  liad  liccn  liorii 
williin  tliis  province,  l'rovidcd  tliat  no  oiic  <if  tliis  des(!ription  of  |icrsons, 
(cxccpt  femalcs),  wlio  al  tliu  passinj;  of  Ihis  act  lias  heeii  résident  in  Mis  Ma- 
jesty's  doininioiis  sevcii  ycars  contiiiually,  as  aforesaid,  «liall  liecntitled  lotlio 
lieneHts  of  tliis  aut,uiilcss  witliiii  tlircc  ycars  froni  and  aftin- tlie  iiassing  of  tliis 
act,  if  at  tlie  saie,  passing  of  tlie  act  lie  sliall  lie  of  tlie  agc  of  l.S  ycars  or  up- 
wards,  or  if  lie  snall  not  at  tlie  said  passiiijj;  of  tlie  act,  lu;  of  tlie  saidaj^e,  tlicii 
u  ithiii  f/in  I  ycars  aftcr  lie  sliall  al  tain  tlie  said  agc  lie  sliall  takcaiid  siiliscrilii! 
Ihe  followiiig  oatli  :  "/  ilo  "iritir  /fuit  l  lutri  rixiiliil  srrrii  i/mr-i  iii  ///<  J/a/i.v- 
>!/'.■<  (/iiiii.iiiloU'f,  irifhoii/  hdriini  lui  n  i/iiriiii/  thdt  linii\  (i  xfii/itt  risldin/  in  finj/ 
/orii;/)!  muni  ri/,  and  thaï  I  irill  Ik  /aifhfii/,  and  liia.r /rni-  allKjianrc  to  Ihe  Son  - 
nii/ii  nf'//ii  Uiii/<<l  Khiijtloin  oj'dnttl  Hrilain  aintJri/aiid,  ami  oj'fliis  prorinn-, 
(IX  dcpcmlaiit  fin  non,"  and  tliat  no  oiietif  thc  jiersons  desciilicd  in  tliis  cla\ise, 
wlio  lias  not  lieeii  résident  as  aforesaid,  seven  years,  contiiiually  in  His  Majes- 
ty's  d(iiiiini<inH,  sliall  lie  cntitled  to  tlie  lienetitsof  tliis  act,  unless  witliin  tliree 
years  after  be  sliall  hâve  coinpletcd  a  stated  résidence  of  scveii  years,  eoiiti- 
iiually  as  aforesaid  (if  at  tlie  coinpleting  of  sucli  résidence  lie  sliall  lie  of  tlio 
âge  of  I S  years  or  U])\vards,  or  if  at  tliat  tiiiie  not  of  tliat  agc,  t lien  witliin 
tliree  years  after  lie  sliall  liavc  oittaiiicd  lliat  âge),  lie  sliall  take  and  subscrihe 
sueli  oatli. 

Hy  tlie  reinaiiiiiig  sections  of  tliis  statulc,  tlie  mode  of  registering  tlie  oatli, 
tlio  évidence  of  iiatiirali/ation,  etc.,  are  cstalilislied.  'i'iic  !)tli  section  enacts, 
"tliat  after  tlie  Ist  day  of  .lamiary,  KS.")!),  no  fiirtlicr  oat  lis  sliall  lie  administe- 
red,  or  jiroct^dings  liad  for  tlie  piirp.ise  of  lieiiig  iiaturali/e(l  under  tliLsaot. 

(1)  V.  urt.  28  0,  P.  C, 
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Kitcliic,  iiiiiHter  of  tin*  Htt'iiiiilMtiit  (loml  I nfv.at.  Ky  ii  (Iccn-i^ 
ol"  tlic  ('(Hirt  dl'  \'i('('-AiIiiiii'altv,  iM-nriii^'  dutt'  tlir  !(tli  «liiy  nf 
Dcct'iiilM'i'  liist,  wiiH  coiiiliiiintMl  tu  |tuy  to  linhirt  Orhiu/f  iiml 
wil'f,  OWIUTS  i)t'  tllf  slodp  ./((/m;  h'si/dlr.  t\\('  MUIII  of  £1  IM,  l'or 
•  InniH^cH  ucca.sioiit'tl  hy  tlic  (ùxhI  /iiftnf,  in  rnimini,'  iif^ainst, 
aiul  sinkiiiir  tlic  saiil  slooj)  tln'ii  lyiiif,'  at  aiiclitir  in  tlu-  port 
ot  Qiwht'c. 

])(rvAr-  niov»'il  for  ;i  jiroliiltitioii,  U>  icstiaiii  furtlit-r  procec- 
(linj^s  upon  tlif  saiil  «Icciff. 

In  suppoi't  ot"  tlif  motion,  it  was  contt'ndcil,  tliat  tlic  A<lnii- 
ralty  had  not  Juri.sdiction  as  tlic  cause  of  action  arosc  witliin 
tlic  |)rccincts  of  tlic  county  of  (Jiirhtc.  and  not  upon  t'ic  sca 
(  I  ),  tlic  courts  of  IIV'.s//)///(.s^'(' li;i\in^  invarialih',  in  sucli  cases, 
cjrantcd  a  proliiliition.  'l'Iic  motion  in  tliis  case  is  mn(|c  aftci- 
jud^^mcnt  pronouueed  in  thc  Vic(f-Adniii'a!ty,  l>ut,  as  tlic  want 
of  jurisdi<'tion  appcars  on  tlic  face  of  tlic  lilitrl,  a  pi'oliiliition 
lie.  (2)  It  iiiay  lie  said,  tliat  tlic  im|)erial  statute,  2nd  Will.  I\', 
cil.  IJ,  ^ives  jurisdictioii  to  tlie  Court  of  Vice-Adminilty.  lîut 
tliat  statute  a])])lics  ti-  a  case  whcre  f/ic  raiisc  of  tirfloi)  lias 
(iriscti  ont  of  tlic  loi'iil  liiii.lfn  of  t/iii  Vïvr.-Ailnnnill II  Court. 
What  is  mcaiit  by  "  local  limits"  (  if  we  arc  to  undcrstand  liy 
tliat  expression  tlic  limits  of  tlic  province  of  Lowei"  Canada, 
tlieii  tlie  statute  docs  iiot  apply  to  tlic  case,  for  lierc  tlic  cause 
of  action  arosc  icithin  tlie  limits  of  tlie  province,  and  witliiu 
tlie  county  of  QacJx'r,  wlici'c  tliis  court  exercises  jurisdictioii 
daily.  It  is  imjioHsililc  to  dcHiic  tlie  expression  "  l(K'al  limits" 
so  as  to  ^ivi'  tlie  Court  of  Vicc-Admiralty  jurisdiction  in  tliis 
case,  nor  is  there  any  rcason  vvliy  it  sliould.  Wliy  «^raiit  to  a 
sultordinate  autliority  a  ])o\ver  wliicli  lias  l>een  cxjircssly  refu- 
scd  to  its  superior  î'  Tlie  Court  of  Admiralty  caunot,  in  Hn^- 
land,  extciid  its  jurisdiction  to  sucli  a  case  as  tlic  prcseiit. 
Morcovei',  tliis  statute  was  passeil,  not  witli  a  view  of  confer- 
l'iii^' jurisdiction  in  cases  in  wliicli  tlie  existine-  la\v  denie(l  it, 
liut  to  rciiiove  doul)ts  wliicli  iiiinlit  exist  whcre  thc  cause  of 
action  did  not  arisc  witliin  thc  "local  limits"  of  the  Vicc-Admi- 
ralty Court,  and  for  tliis  there  is  ^'l'cat  ivason,  as  in  the  case 
of  a  sailor  wlio  proceeds  in  rem  ai^ainst  the  ves.sel  foi-  liis 
wa^es,  if  tliis  rccoursc  wero  dcnicd,  in  iiiost  ca.scs  lie  wouhl 
lose  tlieiii.  In  the  case  of  MiitpliH  \s.  W'Ukoii,  tliis  court 
dciiied  the  jurisdiction  of  thc  Vice-Adiiiiralty,  hecause  thc  cau.se 
ot"  action  had  arisen  in  a  forcijrn  port,  (3) 

Sewkll,  Ch.    J.  :  1   havc    carcfully    pcrusc(l    the    impérial 


tlic  oiith, 
1  eiiiU't.s, 
iiiiniste- 
s  net. 


Il 


(l)('(>iii.  Dig.    Adminvlty    K.  I  ;  'A  Black.    Coin..   KMi;  4  KvaiTs  ,Stat.,-J7l  ; 
And  su])ra,  Jfainit/on  va.  Fraxir,  llô. 

(2)  Lnilhrok;-  va.  ('rickrtt,'2  T.  R.,  fi4!»  ;  ("owpcr  K..  424  ;   Douglas    R.,  ;{77. 

(3)  Vide  xHiira,  p.  126  in  note, 
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statutc,  mtoii  wliicli  tliis  application  for  a  ])i'oliil)itioii  to  thc 
Court  ot'  ^'ic'^•-A(lllliralty  is  foumlcd,  an<l  1  couFcss  tliat  I 
Hml  it  ol)S(.'iuv.  It  is,  liowi'vcr,  tlic  «luty  ol'  tliis  coui't  and  of 
ail  courts,  to  cai'iy  iuto  ctlrct  tlic  «^fcucral  olijcct  oF  a  i'ciik'- 
(lial  statuti',  in  ail  cases  to  whicli  it  can  hcsatcly  applicd,  an<l 
as  it  is  jilainly  thc  intention  of  tlie  law  yivei',  to  eive  jurisdic- 
tion  to  thc  Court  ot  Vice-Adiiii)-alty  in  tliis  |)i'o\incc  in  sonic 
casi'  oi'  collision,  in  wliicli,  lict'oi'c  thc  statutc  was  ])assc(l,  it 
liad  no  jurisdiction,  and,  as  tlici'c  is  Imt  onc  instance  to  wliich 
thc  jurisdiction  oi'  that  court,  hcForc  tlu'  statutc  was  passcd, 
ditl  not  cxtciid,  naniely,  collision  infra  i'or/xis  c())iiif(ituK,  tlio 
statutc  inust  nccessarily  be  hcld  to  îipply  to  it,  so  t'ai'  as  to 
^ive  to  thc  Adniiralty  a  concunvnt  jurisdiction  with  thc  Court 
ot'  Kin<^s  licnch,  in  ciiscs  ot' collision  haj)]ienin;^Mi]>on  thc  iM\'er 
St.  Lawrence,  and  within  thc  liody  oi'  a  county.  Jiut,  J  ani  liy 
no  nicaiis  prejiai'cil  to  say  fliat  this  coiu't  lias  hccn  ouste(l  of 
any  j ortion  ot'  its  jurisdiction  in  such  cases,  or  that  thc  statutc 
iutcnds  to  deprivc  thc  suljjcct  of  the  bcnctit  ot'  thc  trial  liy 
jury,  to  which  lie  is  cntitlcd  aiid  can  obtaln  in  this  court. 

P>(iwi:\,  .).  :  'riieivcaunot  lie  a  doulit  that  this  statutc,  wliicli 
is  intituled.  "  an  act  to  ir<,ailatc  thc  |)racticc  and  i'ci's  in  thc 
Vice-Adiiiiralty  Courts  aliroad,  and  to  oltviatc  doubts  as  to 
thcir  jurisdiction  ',  was  ])asscd  to  i'cnie(ly  an  ineonveiiience 
wliicli  c.xisted  a  short  tinie  ])revious,  ami  that  thc  intention  of 
thc  Ic^'islaturc  was  to  atl'ord  a  renicdy  a^iinst  thc  sliij)  itself, 
as  wcll  as  aii'fiinst  thc  niaster,  thc  renic<lv  anainst  thc  latlcr 
jirovine-  iii  many  cases  insutlicient.  Notwithstandin^f  thc 
words  "  local  liniits,"  thc  cti'ctt  of  thc  otlici'  Avords,  wlicreby 
jurisdiction  is  niveii,cannutbedcstroyed.f  ,s7»r(/7's'  /»V//.,  p.  (il. '5.) 


PROMISSORY  NOTE.-TRANSFER. 

Corifl'  ()!•'  Al'l'EA[,s,  Quclitr,  July  tenu,  bS4r). 

'riie  honorabli'  Al).\M  Fekiue  (l)cfcndfint  in  thc  court  below), 
A])pella,iit,  aiid  thc  WaI{I)EVS  oK  TUE  Hol'SE  (•!■'  I>,l>ls- 
'l'UV  (  l'Iaintiti's  in  thc  court  below),  Kesp»  :ideiits. 

Ililil  :  Tliat,  in  (irdcr  to  vitiutc  thc  iiaymciit  l>y  tlic  niaker  el'ii  pni- 
iiii.ssipi'v  iKitc  oiidi  rscd  in  elank,  Imi)  lai/li  miist  tic  ^liew  ii  ;  p!i> ment, 
vinhr  fiiciiiiiKtinii-i  K  (if  yiisjiiiloi)  is  not  cn(ia).'ii.  '""lie  iniil<er  i.s  only  lioniiil 
to  iis.siirc  lii(ns('H'of  tlie  jicnuinciu'ss  oCtlic  siiinutari's,  ami  is  not  liunnd 
to  niakc  any  en(iniry. 

( 'orporations  are  l)oi,'id  liy  thc  arts  ottlicir  a;.',ent.s,  in  thc  saine  \\  ay 
and  lu  ihe  .'<aine  e.xtentas  jiersons  arc. 

This  was  an  appeal  liiMiiL,dit  from  a  judo-nient  ol'  tlie  Court 
of  (.^)uecirs  l'eiich,  foi'  thc  district  of  Mtmtrcal,  bearino'  datu 
thc  2lst  ilav  of  .)anuar\',  1.S4.'3. 
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'Plif  action  \V!is  iiistitutL'(l  liy  tlic  wanlcns  of  tlic  Housc  of 
lii<luHti'v,  te  l'ccovcr  IVoiii  tlic  Aj»[)cllaiit  tlic  sum  ot"  tlOOO, 
reçoive;!  ])y  \\\u\  froiu  tlic  lii'sjiondciits  in  loan,  undci'  tlic 
follon'inif  circniiistanccs. 

Tlic  P'ifiiiititl's,  wlio  arc  dircctors  of  a  cliaritalilc  institution, 
orifrinally  cstalilislicd  liy  tlic  will  ot'  tlic  latc  .John  Conrad 
Marstullcr  (sec  act  5iStli  (Jco.  III,  cli.  XV ),  lia\in^,  iii  tlic 
suninici-  of  1S4(),  CIOOO  of  iiioncy,  wliicli  tlicy  wcrc  dcsiions 
of  apjilyiii^f  in  soiiic  way,  for  tln'  ])ur|(osc  of  cliarity,  it  was 
at^rced,  lictwccn  tlicni  and  tlic  Ajipcllant,  on  tlic  (ith  day  of 
Jinic,  1<S4(),  tliat  lie  sliould  rcccivc  and  invcst  it  in  tlit'! 
jaircliasc  of  wood,  to  bc  rcsold  to  thc  jioor  of  tlic  city  of 
Montréal,  at  tlic  ori^nnal  cost  tlicrcof,  Tliis  duty  the  Appcl- 
laiit  a<rres'd  to  undcrtakc,  and,  on  tlic  last  nientionc(l  <lay,  lie 
rcceivod  fi'oiii  Cliai'lcs  Laiiionta<'"ne,  thc  tlicn  trcasurcr  of  tlic 
House  of  liistrv,  the  said  suiii  of  .tlOOO,  currcncv,  for 
M'hicli  hc  <^a\     thc  fo]lo\vin|^'  l'eceipt  : 

MoNTKK.M.,  C.tli  .lune,  1S-4(I. 
lî'.x'tMVcd  froin  ('lia ries  LaiiHinta^riic,  ('H(Hiirc,  trcaisurci-  iiftlic  "lldiisc 
of  Indnstry,"  oiic  tlKin.sand  jhiuikIs,  in  loan,  for  wliicli  I  liavc  firantcd 
jny  |)roinit<sory  noto,  ]iayal)li)  at  ciu'  yciir  froin  date  ;  tlic  naid  nioiicy 
is  ti)  lie  a|ii)lii'd  in  piirciiaHinj:  vood  for  thc  poor  of  tliis  city,  {and  to  lie 
kc|)t  fnlly  insMrc<l  a^'ainst  (ire)  llio  f^aino  is  to  \'i'  rcpaid  in  itistaiiiiciits 
of  jCôd  (>i  jCKKI,  as  tlic  saiil  wood  is  sold,  and  tlic  w  holc  to  t.c  paid  ii|i 
witliin  oiic  vcar  froin  tliis  date. 

(.Signed)  ADAM  FKKUIK. 

A  note  was  likcwisc  o'i\..ii  iiy  tlic  J^  p))ellant  to  thc  lles- 
jioiidcnts  for  the  saine  suin,  whicli  is  in  thèse  ternis  : — 

£100(1.  MoNTKKAi.,  (ith  .Innc,  iS-iO. 

Twclvc  months  after  date,  1  jiroiiiisc  to  pay  to  Charles  Lanioiilairnc, 
(\s(piii-c,  or  ordcr,  as  trcasurcr  of  thc  Ilousc  of  IndnHlry,  cstalilislicd  in 
tliis  city,  onc  tiiousand   pniinds,  Halifax   ciirrciu'y,  for  value  reccivcd. 

(sifincd)  ai>a:m  IKUniK. 

For  tliis  note  Laiiioiitao'iic,  on  the  sniiic  daw  cave  thc 
fcllowilio'  rcccipi  : 

MoNTKKAl.,  (ith  .Tniic,  is-iu. 

lû'iii  vcd  fi'oin  A.  l'i'iric,  vs(\  ,  liis  |ii'oinissory  note,  for  onc  thoiisand 
jMiiinds,  cy.,  at  onc  ycar's  date,  hciiij.'  for  tlu-  saine  ainoiint  of  cash, 
wliicli  I  lia\c  paid  to  liiin  as  a  luan  froin  thc  fnnds  (^f  tlic  II.  cf  I.; 
also  a  trarsfcr  (aci'cptcd  hy  thc  |ircsidcnl,  Dr.  Ilnhncs),  of  forty  sliarcs 
of  thc  sl'irk  of  thc  (  ittawa  forwardiiiir  < 'onciany,  to  h;'  licld  ascollatcral 
sci'iiritv  f  >r  thc  said  proinissurv  noti'  of  .'JIOOO. 

(.Si^'iicil)    '  V.  LA.Mo.NTAtiNK. 

•/■.  //.  /. 

In  addition  to  tliis,  thc  A])pc|l;in(  \  oluntnrily  assi^nud  to 
thc  Hesponi lents,  as  colhiteral  seeurity    for  tlie  l'cpayincnt  of 
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tlic  iiionry,  t'oi'ty  sliarcs  of  tlic  cîipital  stiX'k  ot'  thc  Ottawa 
aiid  Rideau  lorwardiii^  C()iii])aiiy,  ot'  tlu'  value  XI  OUI),  ran-- 
reiicy.  'i'iie  nioncy  was  accordin^ly  laid  out  Ity  the  A)  [jellaiit 
in  the  pui'chase  ot'  wood  l'or  tlic  poor  ot'  the  city  of  Montréal, 
lait  it  was  t'onud  iuipossilile  to  realizo  tlie  aiiiouîit  li(.ri"owed, 
t'i'oin  the  sale  ot"  the  wood  withiu  tlie  tirst  yeai'. 

At  the  expiration  ot"  the  yeai'  l'oi'  whioh  the  suni  of  nioney 
in  (piestioii  was  horrowed,  tlie  Apjtellant  was  re(|Uested  hy 
tlie  Hespondents  to  retain  in  his  hands,  t'or  oiie  year  lone-ei', 
for  tho  sanie  pui'poses,  the  saitl  sinn  of  £1000,  and  it  was 
nnderstood  that  the  note  for  £1000  nii^'ht  irniain  in  the 
nieantine  in  the  treasurei's  hands. 
amouL'  the  Ri'si)ondents,  and  intini. 


It  was,  however,  afjfreed 


A])p 


hefore  the  expii'ation    of  the  second  year,  the   Hespondents 


would  re(|nu-' 


)ioi-ti 


on  o 


f  tl 


le  nionev,  ai 


id  that.  in  sucli  case 


the  Appellant  should  retire  the  old  note  for  ,€1000,  and  erant 
a  iiew  one,  or  niake  sucli  oth<'r  arranm'inents  as  shonld  lie 
re(|uired  of  hini.  Tins  the  Aiipellant  proniised  tu  do,  whi-never 
the  lles])ondents  desired. 

Lain(»nta<,nu!  continued  to  lie  one  of  the  wanlens  and 
treasui'ei'  oF  the  House  of  Industry,  uiitil  ahout  the  :27th  i\ny 
of  Xo\eiiilier,  1<S41.  In  the  iiionth  of  October,  1S41,  Lainon- 
ta^ne  endorsed  and  deli\ered  the  not(;  in  ipiestion  to  one 
Alexis  l'inet,  in  paynient  of,  or  security  for,  a  suni  of  inoney 
wliieh  lie  ( Lainonta<;'ne)  liad  lost  to  IMnet  at  liilliards.  Shortly 
after  tliis,  naniely,  al  mut  the  I2th  day  of  Xoveiiilier,  1.S41, 
Pinot  delivered  the  note,  thus  heinif  endorsed  hy  Laniontaixne, 
as  such  treasurei',  in  lilank,  to  liis  a^'eiit,  with  a  re(piest  that 
the  latter  would  ohtain  froiii  the  Appellant  two  notes  of  £500 
eacli,  in  lieu  of  the  otlier  foi-  £1000. 

Pinet's  aiicnt  accord in<dv,  aliout  tln'  last  iiieiitioned  dav, 
proceeded  to  Fen'ie's  liousi-,  but  iu)t  tinding'  liini  within,  weiit 
to  the  office  ol"  Olivier  Herthelet,  one  of  the  wardens  of  the 
House  of  Industry,  to  whoiii  lie  sheweil  the  note,  and  who 
states  that  lie  was  very  niuch  surprised  at  seeinj^r  it  in  the 
possession  of  l'inet's  aèrent,  and  that  \\v  afterwîirds  weiit  to 
ac(iuaint  Dr.  Holmes  with  wliat  lie  had  seeii.  Piiiets  ajucnt 
sul>se(|Uently  waited  on  Ferrie  with  the  note  for  £1000,  who, 
su])posinf.;'  that  it  was  hroui^'ht  on  hehalf  ol'  the  House  of 
Industry,  and  to  efi'ect  the  [iroposed  diaii^e  wliich  it  had 
lieeii  intiniated  to  hiiii  would  lie  re(iuired,  leipiested  IMnet's 
a^'eut  to  draw  up  the  notes,  and  that  lie  Mould  si^'ii  tlieiii. 
Pinet's  aj  l'ut  accordint''lv  did  so,  e'iviiii''  up  to  Ferrie  the  note 
for  £1000,  and  the  two  others  olitaiued  in  lieu  thereof  were 
afterwanls  delivere(l  to  Piiiet.  One  of  tlieiii  sul>se(|uently 
jiassed  into  the  hands  of  the  li(io(j}i('  du  Peu  pic,  who  instituted 
an   action  thcreon.  and,  after   two  trials,  in   eacli   ot'  wliich  a 
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verdict  was  rnidciTcl  ajTîiiMst  tlu-  Appcllant,  i-t-covcrcd  jiid;L,f- 
int'iit.  F]>()ii  tlic  (ithcr  iioLc,  tor  £ô()(),  a  suit  is  iiow  jH'iidiiiif, 
at  tlif  iiistaiiiH'  of  Tlioinas  and  William  Molsoii  \r  ( '(nupatiy 
ot'  thu  city  of  Montréal,  to  whoni  it  had  l)een  transt'erred  hy 
Pinet. 

The  Plaintiffs  in  the  court  Itelow,  after  recitin^  in  tlieir 
déclaration  tlie  loau  of  the  nioney^  and  the  (frantiiiLf  of  tlie 
recoipts  and  notes  al rea<ly  nientionod,  alle<;(^  that  the  Défen- 
dant (A])pellant)  ''  undertook  and  proniised  the  said  l'iaintitfs 
to  ))ay  theia,  the  said  suni  of  ono  thousaml  pounds,  in  one 
vear,  froui  and  after  the  sixth  dav  of  .lune,  oiie  thousand 
(Uf^dit  hundri'd  and  forty-one  ;  that  at  the  expiration  of  the 
said  year,  the  Défendants  had  not  ])aiil  and  did  not  pay  theni 
the  said  suni,  that,  siuce  the  said  sixth  day  of  June,  one 
thousand  eight  huudird  and  forty-one,  the  said  A<laiu 
Ferrie,  without  any  lawful  ^'rant,  cndoi-seiaeiit,  assi>^n- 
1.  it,  or  delivei'v  thereof,  h\'  thein,  the  said  Plaintiti's,  aiid 
ao'ainst  their  will,  and  without  their  knowledo't',  pi'ivity,  or 
consent,  hath  fraudulently,  unjustly  deceitfuUy,  and  toi'tiously, 
^^ottoii  into  lus  hanils,  and  ohtaiiu'il  possession  of  the  said 
proniissory  note,  and  still  holds  the  sanie  in  lus  hands  ami 
possession.  " 

The  Appcllant  pleailed  :  Ist.  That  lie  lunl  pai<l  the  suni  of 
laoney  and  note  in  (|Uestion,  upon  the  order  of  Charles 
Lanioutafrne,  the  treasuicr  of  tlu;  Plaintiffs  ;  lie  tlu  said 
(^hai'les  L;uiioiitaj>-ne,  havinif,  as  such  a<;ent,  end.orsetl  the 
note  in  ([Uestiou,  in  hlaidv,  and  that,  on  si.  'h  order,  the 
Défendant  (Appcllant)  hatl  given  to  the  oeai'ci'  of  the  said 
note,  and  iu  lieu  and  in  stead  thereof,  two  otlicr  n()t<'s  for 
£500  currciK'V  each  :  2nd.  (u'ueral  jilea  of  ])ayiiiciit. 

The  Ai>pcllant  e.xamined  tivcof  the  wardens  of  the  House 
of  Industry,  to  who.se  adniissihility  an  olijection  was  i'aise(l 
at  the  en(pu*'tc,  ou  the  c'i-ouud  of  theii'  hcinc'  Plaintitls  in  the 
cause,  liut  wliich  ohjcction  was  aftci-wards  aiiandoncd  as 
untenalilc,  Tluse  witiicsscs  niay  l»e  consi<lere<l  as  e.stalilishiny; 
the  forcu-oinc'  ffi;'ts.  and  also  that  the  Appcllant,  without  auy 
hésitation,  and  without  askin^' any  (piestions,  piv(  tlu'  two 
notes  fo)'  CôOO  each  to  Pinet's  a^eiit,  on  reccivin^-  liack  liis  note- 
for  £1000,  and  that  lie  was  not  persoually  act|Uainted  with 
the  pel'sou  wlio  hroui^ht  the  note. 

Upon  thèse  facts,  the  court  hclow  prunounccel  the  followiu»^ 
ju<l^nicnt  : 

"  Consiileriny'  that  the  two  proniissory  notes,  for  Hvc 
liuudi'ed  i)ounds  each,  whicli  the  said  I  )cfendant,  in  an<l  hy 
lus  pereniptory  exceptions  pleaded  to  tliis  action  lias  allcd^cd 
to  hâve  heen  o'iveu  and  irraiitcd  hv  hiiii,  in  discharm'  of  tlu- 
»\\\n  of  one  thousan<l  [iouikIs,  foi*  which   the  [)i'esent  action  is 
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]»i"()U^'lit,  wcrc  Ilot  ^'ivcii  (ir  ^■l'iuitct]  upon  aiiy  onlci' dl"  tlio 
.s.vid  IMîiiiititis,  wlio  iicvci-  roiisciitfd  or  uyivcd  to  rcccivc  tliu 
siiiiic  :  it  is  juljuil^'cil  tliat.  tlic  l'iaiiititi's  do  ri'covt'i'  troni  tlie 
saitl  Dcreiidant,  thc  suiii  ol"  oiio  tliousaiid  jxmnd.s,  current 
iiioiicy  of  thc  Province  oF  Cniinda,  liuiiio-  for  a  liUi'  suiii  ot' 
iiioiii'y  ])aid  and  advanccd  to  tlie  said  ])i'lViiilaiit,  l>v  tlic  '^aid 
l'iaintitls,  as  a  loaii,  and,  l'or  security  and  iicknowlcilu-niL'nt 
whereot',  tlio  said  Défendant  inadc  and  yranted  lus  proniissory 
note  foi'  a  likc  siini.  date»!  Montréal  tlie  sixtli  of  JuiU',  one 
tlioiisand  l'iiflit  liuiidrcd  and  forty,  and  jiayalile  twclve 
iiionths  ufter  date,  to  Cliarles  Laniontafriu',  cHtiuin-,  oi'  oi'dcr, 
as  tlic  ti'casnrcr  of  tlu'  said  l'iaintitls,  witli  intcrcst  ujion  tlic 
said  suiii,  froiii  thc  scvcntccnth  day  of  Junc,  onc  thonsand 
cij^ht  hundrcd  and  forty-two,  date  of  the  service  of  proce.ss  in 
tiiis  cause,  initil  actiial  ])ayiiicnt,  and  costs  of  suit.  " 

Jt  was  îirifued,  for  thc  Appcllant,  that  the  jud^-nicnt  in 
(luestion  was  erroncous  ;  Ist.  iJecausc  Fcirie  was  a  nierc 
«^•ratuitous  uni  inhitaifc  of  thc  House  of  Industry  and,  as 
such,  was  rcsponsihlc  only  for  niisconduct  or  y'ross  nco-lcet, 
criissd.  iKylijit'iifid  ;  that,  althou^-h  tlu' oriniiud  transaetioii  was 
in  tiic  nature  of  a  contract  ex  inutuo,  the  liability  of  thc 
A])[)cllant  in  tins  cast-  was  iic\'crthelcss  not  to  he  nieusurcd  hy 
the  ordinary  rulcs,  rc^'ulatin»;'  thc  liahility  of  a  bori'ower, 
since,  he)"e,  the  loan  was  not  for  the  henetlt  of  the  horroi.er, 
l»ut  of  the  U'iu/cr.    The  hoirowei-  received  no  advaiita<re  froni 


the  loan,  in  fact,  he  was  <loiii(i'  th 


e  woi 


k  of  the  lei'.ders  them- 


selves,  his  position,  thereforc  lieing  the  reverse  of  that  of  an 
ordinary  borrower,  his  lialiility  niust  he  the  reverse  also  :  To 
support  this  position  the  Ap])cllant's  couiiscl  rcferred  to  Ist 
vol.  Stair's  / nnfifntrs,  ]>,  2")!),  thc  lani^uat^c  and  doctrine  of 
wliic'h  author  wcrc  adoptcd  l)y  Story,  on  hadmenix,  p.  249  ; 
Krskiiic's  / iistUnfrs,  p.  2!);}  ;  Pothier,  Traité  du  prêt  à  iisitf/r, 
p.  (i(S(i,  n  51,  vol.  II,  ([uarto  éd.  A  distinction  lias  also  heen 
drawn  hy  soine  writers,  that  the  persoiiîd  habits  ami  cliaracter 
of  thc  borrower  wcrc  to  bc  takcn  into  eonsidci'ation  :  and,  in 
this  case,  thc  Kespondents  iiiust  hâve  known  thc  insus]ncious 
and  opeii  cliaracter  of  thc  A[)pi'llant,  and  how  liablc  lie  was 
to  bc  deecived.  >Story,  on  contrdrfs,  ]).  2()(i  ;  and,  althou^h 
Pothici-,  Prt't  à  itstii/t'  t).  (i,S(i  holds  that  sueli  is  a  niere 
spéculative  ])ro])ositioii  his  rcasoiiin^'  is  ail  in  favor  of  a 
conclusion  dilfercnt  T'oni  that  at  wliich  lie  hiniself  ai'rivcs. 
The  Uespondciits,  nictovci',  rc<jiirsf('d  thc  Ap])cllaiit  to  take 
the  iiionies,  ai.d  Dcspcissc  holds,  that,  in  such  case,  thc  borro- 
wer is  hcld  nicrely  dr  dolo  et  lata  rnlpd  ;  and,  that  tlierc  was 
nothiny,  in  thc  eircuiiistances  of  thc  ])rcscnt  case,  cvidciicinii^ 
that  thc  .Appi'llant  had  bccn  «ruilty  ol"  eitlicr.  2dly.  Supposinu; 
Ferrie's  liability  thereforc  dctenninable  on  the  broad  ground 
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arisiiii'-  ont  of  tlic  oritrijial  contract,  tlio  iu(l<fim'iit  id"  tlic 
court  ht'low  w.'is  wrim^^  Imt,  tlicrc  wcrc  otlicr  .'oiisidt'rîitions 
wliicli  slu'Wcd  clcjii'ly  tliiit  tlu'  Apjicllant  could  iiot  luixc 
avoidcil,  cveii  if  lie  liad  wislu'd,  iiiakiiin-  payiiu'ut  in  tlie 
nianiier  he  hivd  donc.  The  KcspoiK lents,  in  tlu;  Hrst  instaïu'o, 
stipnlati-'d  for  a  nciitilUihlc  sccurity,  that  was  (.'vidciici'  of  thcii- 
ititciiflon  to  traiisfer  it,  and,  at  tlu'  end  of  tlic  ycar,  tlio 
Appi'llant   was     t(/ld   hc    would    hâve    to   renew,    or     niake 


soine    clianire    on    the  olii    note 


W 


IS 


it   tl 


len   a  suspicions 


circuiiistance,  tliat  tliis  note  was  iiresciited  liy  a    tliird  ])arty 
No;   ln'sidcs,    it   was   endorsed    in    lilank,   and   was   tlierefoiv 


V'^y 


a1)le  to  liearcr,  and   tlie  liolder,  for  tlie  tiiiie  Iieina',   niii''lit 


hâve  sued  Ferrie  on  it.  riie  doetrine  now  estali!islie(l  is,  tliat 
iiotliiiio-  l)nt  liad  faitli  will  vitiate  tlie  paynient  of  a  note  tlius 
endorsed.  Fornierlv,  it  ini<dit  lie  vitiated.  if  niade  under 
circunistances  ealeulated  to  roiisr  flic  suspicions  of  a  prinlcnf 
ond  rurcfi'l  ïihiii,  lait  tliis  rule  has  heen  loii";  explocled,  and, 
now,  the  inaker  is  oiily  liound  to  satisfy  liiniself  of  tlu; 
^enuineness  of  the  endorsemeiit.  H"  is  not  ca'led  upon  to 
niake  anv  other  iii(|uirv.  Pardessus,  Tral'c  de  clmr.ijc,  vol.  I, 
p.  'M\,ù°  2!)."),  al.s...  pao;e  .'}()r)-:{()();  Tonllier,  vol.  Vil,  )).  2!); 
Hyles,  (^//  hills,]\  l<i(i  and  |-2();  Story, 'o/  hills,  p.  VX',,  and 
the   cases   there    referred  t()  :    Dictionnaire  de  Dalioz,  \-ol.  111, 


:}5:}, 


rcri 


hi>   paiement  ;    Persil,  sur   la  lettre  de   c/ki 


"!!' 


i)ai--e 


2S5,  and  VoiWwv,  Tr.  de  c/iiivjic,  u"-'  Ki!»,  says  it  is  doiilitfui 
wliether  the  iiiaker  would  not  he  discliar<^n'd,  eveii  in  case  oï 
])aynient  to  a  wron^"  ])ers()n  under  a  restrictive  einlorsation  ; 
'l'iiat  corporations  were  liahle  l'or,  and  hound  hy  the  acts  of 
their  a^-ents,  in  the  sanie  way  as  individuals  M-ere,  could 
admit  of  no  douht.  An^-ell  ^V  Ames,  ini  corjhn:,  ]).  240-250,  And 
the  knowled<,n'  of  the  corj)orators,  or  at  least,  those  wlio  were 
entrusted  witli  the  manao'enu'iit  of  theii-  husine.ss,  was  evi- 
dence  aj^'ainst  the  corporation,  ('of/mnit ion  of  London  \.s. 
Loiuj,  l  (.'anipliells  Reports.  '^).  -22  :  I  vol,  Phillips,  o?»  eridencc, 
p,  857  :  An^eîl  &  Ames,  on  cor/ior.,  p.  24!)-251.  But  there  was 
a  t/iird  nTdiind  on  whieh  it  wis  apparent,  the  jud;;inent 
appealed  friini  v,as  erroneous,  and  it  was  this  :  Supposinn-  the 
(piestion  to  lie  which  of  two  innocent  per.sons  should  suHer 
the  loss  occasioned  hy  the  act  of  a  thiivl  :  the  rule  was,  that 
he  niust  hear  it,  who  jint  it  into  the  jiowi-r  of  the  third  jiai'ty 
to  occasion  thtï  Itiss.  In  this  instance,  the  wliole  of  the 
évidence  weiit  to  charma'  the  Ih'spondeiits  with  the  initiati\e 
of  the  fault  or  error,  'l\v  jiniper  r(  inedy  of  the  Hespoiidents 
is  against  their  owii  ajj,'ent,  and  the  .Ajipellant  was  in  no  way 
char^eahle. 

For  the  iîespoiidents,  it  was  conteiided  that  the  ^rantin^'of 
the  notes  was  a  meii'  ancilliary  or  sulisidiary  a^ret  nient,  aiul 
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in  iiô  Wfn",  iiitcrt'ci'c  witli  thr  ritilits  ainl  lialiilitics  of 
thr  pîii'tifs  wliicli  wi'i'c  to  1m'  (K'trniiim'd  liy  tlic  purposcs  of 
tlic  ori^riiijil  coiitruct.  Thut  sucli  contriict  Wiis  oiie  e.riiitituo, 
iiinl  tliiit  tlicrc  was  iiothin^-  in  tlic  Ap[)cllant's  position  wliicli 
L'xenipti'il  liini  i'roni  tlic  liahility  incidt'nt  to  an  onlinary  borru- 
wer,  nor  could  liis  lialtility  l)e  liniited  l)y  any  sucli  considéra- 
tions as  tliosc  advertcil  to,  by  tlie  A])pcllant  :  tliat  tlic  A])])cl- 
lant  lias  liccn  ^uilty  of  ^n-oss  ncnlinvncc,  in  niakin»^'  tlic 
cxclianifc  ;  tliat  thc  note  for  XIOOO  iiad  bccn  transfcrrcd,  at 
niatnrity,  and  tins  to  thc  Appcllant's  knowlcdgu,  sinec  it  wns 
])rovcd  ho  kiu'w  that  thc  note  was  in  Lamontapie's  possession 
nnti'ansfci'rcd  at  niatni'ity.  That  thc  transfci-  aftcr  niatui'ity 
was  a  suspicions  cii'cuiiistancc,  and  eould  ^ive  the  holder  no 
hetter  title  tliaii  thc  jicrsoii  froiii  whoiii  lie  ^ot  it.  That  Pinet 
was  shewn  to  hâve  ohtained  it  in  i)ayiiient  oi'  of  security  for 
apunhlin^'  deht,  that,  asltctween  liini  and  Lamontagne,  th(;ru 
was  therefore  plainly  an  illenal  eonsideration  ;  that  Pinct  had 
no  titU',  and  no  ti'ansfcr  at  ail  conld  la'  said  to  hâve  taken 
])Iace  ;  that,  consequently,  the  note  Wîis  still  to  he  deciiicd  as 
hein<^  in  Laniontai>iie's  possession,  since  it  had  heen  shewn  to 
luivc  heen  illeually  ohtained.  But  the  (picstion  was  iiot  under 
what  cii'eunistanecs  l*\'rric  had  paid  thc  note,  or  whethci'  tli<' 
^ivin<4'  of  the  two  others  was  a  i^ood  dischar^e  to  hiiii,  for  the 
])ayniciit  of  thc  note  oric'inaily  oTantc(l,  but  the  (jucstion  wliich 
the  record  and  pK'adincs  prcscntcil  was.  wlu.'thcr  the  uioney 
receivcd  by  thc  Appellant  on  loan  had  heen  repaid.  Thcre  had 
been  £1000  lent,  U])on  a  niutual  agreenieiit,  that  it  should  be 
a])plied  to  charital>le  pui'poscs,  and  the  A])]icllant,  now  that 
the  period  for  which  the  loan  was  pxcn  had  c.\|iircd,  was 
bound  to  return  the  moiu'V.  That  the  notes,  reeei[)ts  and  trans- 
fers, incidentally  i-cfcrrcd  to  in  the  déclaration  and  ])ut  in 
évidence,    ^^  » 


'l'e  nierelv  aneilliai-v  to   tli 


le  oriu-mal   ai>'i'ccnicnt, 


whicli   was  oiKw.c  //((///(y^  and   that    iiothini''   but  the   i 


pay. 


nient  of  the  iiioncy  will  disehai'ii'c  thc  boj-rower  froiii  the 
ol)li^ation  lie  assumes  in  reeeivini;-  the  iiioney.  In  support  of 
his  position  the  Respoiulent's  counscl  cited  :  Savary,  vol.  Ist, 
]).  42  and  44:  Pothier,  Coitinit  de  rliii  injc,  part  Ist.  eliap.  VI  : 
Kyles,  (>//  A/7/n,  pp.  18iS-l(j();  Angell  &  Ames,  pp.  172,-178; 
Nu^ier,  p.  ;}2(S  :  Sehvyn's  NIki  jyrivK,  p.  825;  Story,  <ni  ht  Us 
of  ('xchaiiiji-,  p.  4!>2  ;  Hailey,  ])p.  ION,  8SÎ),  414,  415  :  .jous,se, 
tit.  V,  p.  48,  55. 

'On  thc  iOth  .luly.  bS45,  thc  ourt.  composed  of  thc  Ibiii. 
Sir  James  Stiiait.  Bart..  Mr.  Justice  Howen,  i\li\  Justice  Panct, 
Mr.  Justice  P)cdard.  Mr,  Justice  ( 'laii'diicr,  and  M)'.  Justice 
MoniU'lct,  pronounccd  tiu'  followiii^- judcnicnt  : 

C'onsiderin^  tliat  the  promis.sory  note  dcclarcd  upon,  in  the 
Res[)ondents'  declai'ation    in    tlu'    court  bclow,   w;is,   by   the 
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k'i'iMH  tlicroof ,  iiiado  puyiible  to  Cliark'H  Laiiiuiita<,nif,  ('S(nnn', 
us  trciisuivr  ot"  tlif  Housc  of  Fiidustry,  iti  tlii'  said  note  iiu'iitio- 
iilmI,  or  to  liis  ordcT,  and  tliat  tlio  said  proiiiissoiy  note,  haviii<f 
l)oen  Ity  the  said  payée  thereof,  as  sud i  tn-asurer,  emloised  iii 
blaiik,  was,  Ity  the  lioldei-  of  the  said  note,  dehvered  U})  to 
the  said  A<laui  Ferrie,  as  lieiii^'  disehai'n-cd,  in  consich'ratitni 
of  two  other  proiiiissoiy  notes  for  five  liuiKhvd  pounds  each, 
niade  and  delivred  liy  tiie  said  Adam  Fei'rie,  in  Heii  theri'of, 
and  that  the  said  A<lani  FeiM'ie,  in  rect-ivin^^  haek  the  said  Hrst 
nu'iitioned  pron\issory  note,  and,  in  niakino- and  dcHvei'inn- the 
said  two  otht'r  notes,  in  lieu  thereof,  as  at'oresaid,  acted  in 
^■ood  faith  and  witliout  notice,  oi"  kno\vle<Io-i'  of  juiy  want 
of  authority  froni  the  saio  wai'deiis  of  the  House  of  ln(histry 
to  tlie  said  Cliarles  Laniontagne,  to  inake  such  endorsenient  oï 
tlie  said  proinissory  note  tirst  nu'ntione(l,  as  aforesaid,  or  any 
liivach  ol' trust  or  (hity,  hy  oi-  in  tlie  part  of  the  said  Cliai'les 
Lanionta^'ne,  in  niaking'such  eiidorseinent,  anil  that,liy  reason 
of  tlic  pivnùses,  the  said  prondssory  n(<te,  Itetore  the  hrinf^inj^' 
of  tliis  action,  in  the  court  lielow,  hecanie  due  and  was  satis- 
tie<l  and  dischai'ged,  and  the  said  Respondents  hecanie  and 
were  harredfroni  any  recourse  against  tlie  said  Adam  Ferrie, 
U])()n  or  hy  reason  of  the  said  promissoiy  note,  it  is  hy  the 
said  court  now  adjud^'ed,  that  the  said  jud^nieiit  of  the  coui-t 
helow,  madc  and  rendered  on  tlu  twenty-tirst  day  of  Januaiy, 
one  thousand  ei^ht  hundred  and  forty-tive,  Ite,  and  the  same 
is  hereliv  reversed  and  dtoii'ether  hrld  foi-  nothini»' :  and  the 
said  court  now  hère,  proceedin^'  to  render  such  judgnient,  as 
by  the  court  Itelow  oui^ht  to  hâve  been  rendered  ;  it  is,  by  the 
said  court,  now  liei'e,  further  adjud^cd  that  thi'  said  action  of 
the  saiil  wardensof  the  Housc  of  Industry,  in  the  court  bclow, 
and  the  sani"  is  hercby  dismissed.  (l  R.  de  L.,  [».  27j 

Mr.  KosK,  c>   nis(d  for  Ai)pellant;  HrcH.\NAX,  Q.  C,  and  Mr. 
Jdhx.sox,  coun.iel  for  Respondents. 


ATERMOIEMENT.-OBLIGATION  CONDITIONNELLE. 
Cour  du  Banc  de  la  Reine,  Montréal,  janvier  1845. 
J.  L.  Heaiduv  et  autre,  vu.  Jeax  JJakeii.le. 

Jui/é  :  (iui' If  (léliiteiir  (Hii,  liuis  un  (•(iiitratd'iiU'riiinit'nient  et  ('«nii- 
jxi.sitioii,  (il)lifiit  (le  sch  i  rt'aiicicrs  rciiiine  «riiiic  jiartie  de  sa  «It'llc.  et 
termes  de  iiaicmcnt  ]i(iiir  le  rente,  à  la  cdiiditiuii  t(ii'il  jiaic  le  iiiniilaiit 
de  la  coiniHiHitiiiii,  au  temps  ti.xé,  sera  teiui  de  jiayi'r  le  lUdidaul  ilc 
Idules  hes  rrt'aïK'eH,  s'il  u"a  ynx  l'ait  les  paieim'uts  de  la  coniixisitidu  au 
tenips  t'oivenu,  (lUdiciu'aitrÏH  rtilKance  des  termes  de  paiemi'Ut  de  la 
<<puninsition,  il  ait  lait  otl're  de  faire  ces  paiements. 


44.S 


UAi'pouïs  .H'Dicr.MKKs  ui;visi^:s 


Les  Dciiiaudi'urs  l'ont  'jniiiiini'cc  en  .socic'tô,  à  M<n)tre(il,t\iUiH 
le  IJus-OiUinda,  et  le  D^fciidi'ur  t'ait  coimiu'rcc  à  Hi/t(iini,(\m\H 
le  HiUit-C'iinada.  Kn  ranm'-c  1(S4*2,  ci' di'inici-  souscrivit  ciiui 
liillcts,  à  l'onlrc  des  Dciiiaiidcurs,  pour  un  iiioiitaut  total  de 
£.'551-0-2,  sur  lcs(|Ucls  il  ctait  dû,  \v.  pi-cinici'  dcccinlirc  1(S4"2, 
une  lialanci;  de  ,t.*}2l-lô-2.  Le  12  avi'il  IS4.S,  par  acte  passé  a 
Moutival,  devant  («il  il  >,  notaii'e,  intervint  ini  contrat  (l'aternioie- 
inent,  enti'e  le  l)(''l"endeur  et  ses  créanciers,  au  nonilire  des- 
(juels  étaient  les  Deniandeui's  pour  cette  somme  <le  .C.'}2 1-10-2. 
Cet  acte  d'atermoiement  contient  en  résumé  les  disjxisitions 
suivantes  :  "Jean  liai-eille  est  incapable  de  payer  entièrement 
ses  créanciers,  et  il  leur  a  proposé  une  composition  de  dix 
scliellin<;s  ])ar  louis,  ]tayaliles  conniu'suit:  deux  scliellin^s  six 
deniers  ]ar  louis,  lepremier<léceinlireprocliain,  deux  scliellinijs 
six  deniers  le  jtremierjuin  lM44:deux  schellin^s  six  deniers  Kî 
])remier  décembre  l<S44;  dix  <leiiiers  ])ai' louis  le  premier  juin 
I.S45,  et  nu  schellinf;-  huit  deniei's  pjir  louis,  complétant  le  mon- 
tant de  la  composition,  le  [)renner  décembi'e  lcS4.'5,  sans  inté- 
rêt. I-.es  cn'anciersdu  dit  Jean  Barei lie  acceptent  cette  ort're,  et 
convieinieiit  «le  le  décliart^er  de  ses  dettes,  dans  1(,'  cas  où  la 
dite  composition  serait  payée  à  temps,  en  la  manière  susdite. 
Le  (lit  Jean  Hareille  promet  faire  les  paiements  susdits,  au 
temps  sus-mentionné,  et  les  dits  créanciei's  promettent  «l'ac- 
cepter cette  composition  payable  ])ar  instalment,  et  aux 
tem[)s  et  éi)o(pies  susdits,  en  plein  paiement,  satisfaction  et 
ac(|uit  des  créances  et  sounncs  de  deniers,  à  eux  respective- 
ment dues,  et  (ju'aussitôt  (|Ue  les  dits  instalments  auront  été 
[)ayés,  ils  délivrei'ont  au  dit  Jean  Hareille  une  ([uittance  géné- 
rale <le  toutes  les  créances  ([u'ils  ont  contre  lui.  Pourvu  tcai- 
joui's,  cependant,  et  c'est  la  condition  ex])resse  des  ])résentes, 
<(Ue  si  le  dit  Jean  Bareille  est  en  retard  defi'ectuer  ponctuelle- 
ment et  tidèlement  le  paiement  des  dits  instalments,  ou 
aucun  d'eux,  aux  temp^^  et  l'ti  la  manière  ci-dessus  mentionnés, 
alors,  et,  dans  l'un  ou  l'autre  de  ces  cas,  les  dits  créanciers  re- 
prendront l'exercice  <le  leurs  di'oits,  et  auront  le  plein  pouvoir 
et  autorité  de  fairi;  valoir  leurs  diverses  réclamations  respec- 
tives ]Kmr  le  montant  entier  de  ces  diverses  créair^-es,  déduc- 
tion faite  du  montant  de  tous  instalments  «pii  pouri'aient 
avoir  été  payés  avant  tel  retaid,  et  ces  présentes  seront  et  de- 
viendront api'èstel  retard  nulles,  de  mênuMpte  si  elles  ji'avaient 
jamais  été  consenties,  nonobstant  toutes  choses  y  contenues  à 
ce  contraire."  Les  deux  ]  remier.s  instalments,  dont  l'un  du 
premier  décembi'e  1.S4-']  et  l'auti'e  le  premiei'juin  1.S44,  n'ayant 
pas  étf'  pa}'és  aux  Demandeurs,  ceux-ci  ont,  le '{juin  l!S44, 
l'ait  ari'èter  lîareille,  sur  ('(ijiids  ad  l'cHpcvOcv durit,  dan"  une 
action  pour  le  montant  entier  de  leur  créance,  pour  la  balance 
des  «lits   cin(]    bill(  ts.   Les  Demandeurs  alléguaient,  di'.ns  leui" 


I)K    I,A    PKOVIVCE    1)K   t^rfiHKf. 


449 


linj^^s 


ou    »'t 

'ctivc- 
nt  t'té 

11  tou- 
scnti'S, 
uclk- 
ts,  ou 
ionnés, 
•rs  iH'- 
)uvoir 

Irduc- 
•rait'ut 

et  (k- 
viiii'ut 
uut'S  à 
uii  ilu 

avîuit 
is44, 

w  une 
lalance 
lis  k'ur 


(l(''C'lfir!itiou,  (|Ui'  Ir  |)(''r('ii(lcui'  n'avait  pan  effectué  le  paiement 
(les  (lits  instalnieiits,  à  leur  éelii'aiiêe,  et  (|iie.  vu  ee  iléfaut, 
ils  étaient  en  droit  de  récla:uer  de  lui  le  montant  total  de  leur 
créance.  Le  Défendeur  a  p'.udé  (piil  a\ait  chargé  un  a^'eiit  de 
])ayer  aux  Demandeurs  \v  [)Veniier  instalmeiit,  dû  le  premier 
décemlav  l<S4:i,  en  vertu  du  dit  acte  «lu  12  avril  1.S4.S,  et  (|ui 
st;  montait  à  £40-4-44,  ''^  *!'••-'  c^  a<^ent,  ayant  omis  de  faire 
ce  paiement  le  dit  jour,  })remier  déeemlu'e  l(S4.'i,  il  aurait,  peu 
de  jours  après,  et,  notannueiit,  le  N  du  dit  mois  de  déeemhre, 
oH'ert  ce  montant  aux  J)emandeurs  (|ui  l'ont  refusé  ;  (pie,  le 
premier  juin  1S44,  le  Défendeur  a  offert  au  Demandeur  le 
montant  du  deuxième  instalmeiit,  X4U-4-4!/,  et  a  i-enouvelé 
ses  offres  du  montant  du  premier  instalmeiit.  Le  Défendeur 
allèi,nie  (pi'il  est  prêt  à  exécuter  l'acte  du  12  avril  1843,  et 
(pi'il  n'est  i)as  obli^-é  «le  payer  aux  Demandeurs  plus  (pie  le 
montant  de  cette  com))osition,  et  il  renouvelle  ses  offres  dans 
son  [)laidoyer,  et  dé[)ose  le  montant  des  dits  deux  instalnieiits 
a'iisi  offerts.  L'acte  d'offres  réelles  fait  par  le  ])éfendeur  aux 
Demandeurs,  le  pivmier  juin  l(S44,  contient  la  réponse  sui- 
vante de  ces  derniers  :  ".Si  vous  nous  offiv/  X.'}21-l;')-2,  et  les 
intérêts  depuis  (jue  les  .sommes  sont  dues,  nous  les  acce])terous  ; 
nous  refusons  les  offres  faites,  aujourd'hui,  pai'ce  (pie  l'act(' du 
12  avril  IHUi,  est  devenu  nul,  faute  d'exécution  des  clauses  y 
a})[)osées  ;  en  temps  opportun,  et  (pi 'ainsi  nous  sommes  rentrés 
dans  tous  nos  droits.   Par  constMpieiit,  nous  exi^'eons  les  inté- 


rêts des  sommes  ci 


-d 


■ssus 
cour 


en  mênu'  temps  (pie  le  eaj)ital."   Le 
24  janvier    1M4Ô,  la  cour  rendit  le  jugement  suivant: 

JUOEMEXT. 

"  La  cour,  .sans  é^ard  aux  exceptions  et  défenses  plaidées 
])ar  le  Défendeur,  (pie  la  cour  déclare  n:al  fondées,  et  aussi, 
sans  éi^'ard  aux  offres  faites  par  le  Défendeur,  dans  (.'t  par  ses 
dites  exceptions  et  défenses  à  cette  action,  condamne  le  l^é- 
fendeiir  à  pa\'er  aux  Demandeurs  la  somme  de  .£.^21-1 5-2, 
cours  actuel,  de  la  [»ro\ince  du  Canada,  la  Ijalance  de  celle  de 
iifo51-0-2  dit  cours,  comme  .suit,  savoir  :  (mût  Ui  vicviurii  den 
cinq  hilU'ts  avec  leurs  <l((tcs  et  le  raoniant)  avec  intérêt  sur  la 
dite  somme  de  8*^21-15-2,  à  compter  du  o  juin  I.S44,  jour  de 
l'assi^i^nation  eu  cette  cause,  jus(pi'à  l'actuel  paiement,  et  aux 
dépeiis.  (I  7^.  de  L,  :W.> 

LaKoNTAÎM;  et  I)Kli'IHi:i.()T,  axdcats  des  Demandeurs:  CmKH- 
UIEK  et  Duluo.N,  a\ocats  du  Défendeur. 
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ASSIGNATION. 

Corn  Dr  HANcnr  Kof,  Qn»'lirc,  20  join  IHA-'.]. 
Mc(JlHH<)\  r».  St-Loi'is  (lit  Lai,ami'K. 
Jri;ii  :  t^iio  rassigiuitioii  m'  kc  in'iit  tiiirc  de  nuit.  (Il 

Dans  cette  cause,  l'huissier,  porteur  du  Im-f  d'assiijfiiation, 
s'était  rendu,  vers  les  dix  heures  du  soir,  chez  le  Défendeur,  et 
avait  demandé  à  lo^er  chez  lui.  Bientôt  la  conversation  s'en- 
^a^re  entre  eux,  et  l'hussier  lui  déelai-e  (|u'il  est  chai'ifé  de  lui 
sifjjnifier  une  action,  cr.  qu'il  ne  pouri'u  f'uiri^  (|Ue  li-  lendemain, 
à  cause  (k'  l'heure  avancée.  Le  Dél'eiideiu",  ]ii(nu''  d(^  cui'iosité, 
insiste  à  en  avoir  la  communication  de  suite,  et  l'hui.s.sier,  cé- 
dant à  ses  instances,  lui  en  t'ait  la  siirnitication  de  nuit.  L'ac- 
tion rapportée  en  cour,  le  Dét'eiuleur  plaida,  par  une  exci'ption 
à  la  forme,  ((Ue  la  sijrnitication  était  illéfjale,  parce  (|u'elle 
avait  été  faite  de  nuit,  et,  le  20  juin  1<S43,  advint  un  iu<f(>- 
ment,  à  l'iuianimité,  mainti'iiant  l'exception  à  la  forme,  et  ren- 
voyant l'action,  avec  dépens.  11  fut  dit,  par  le  président  de  la 
cour,  (|U(^  la  demaiide  faite  par  le  Défendeur  à  l'huissier  de 
lui  sijrniHer  de  suite  l'action,  ne  pouvait  être  considérée  comme 
un  aliandon  formel  de  son  droit  d'exciper.  La  cour  exprima 
sou  refji-et  <rêtre  oMigée  d'en  venir  à  mi résultat  aussi  ri<,foureux, 
mais  elle  devait  se  guider  d'a]irès  une  rè<;-le  de  droit,  faite 
pour  assuiH^r  l'inviolahilité  du  domicile,  au  milieu  du  i'ept)R  de 
la  nuit,  si  heureusement  exprimée  par  cette  maxime  de  la  loi 
des  douze  tahles  :  Soi  orcnsys,  siiprcvid  tewpcj^fds  chIo  (2). 

La  Cour  du  Banc  de  la  Reine,  pour  le'district  de  Montréal,  a 
décidé  la  même  chose,  dans  une  cause  de  Marie  Reine  Foucher, 
contre  Joseph  Ducpiet,  sous  le  u'  oKi.  L'action  était  en  sépa- 
ration de  corps  et  de  Mens,  et  rexpl(.)it  avait  été  si^nitié  au 
Défendeur,  à  six  heures  du  soir,  le  18  janvier  184.5.  I^i  coui-  a 
considéré  ((ue,  la  sio-nitication  ayant  été  faite  après  soleil  cou- 
ché, la  siirnitication  était  mille. — .lu^ementdu  21  juillet  1(S45. 
(1  11  de  Léi/.,  p.  44.) 

(1)  Par  l'art ii'lo  .")ô  (".  1'.  ('.,  l'assignation  ne  peut  être  donnée  avant  sept 
heures  du  matin,  ni  a])rès  sept  lieuies  de  l'après-midi,  mais  cette  disposition 
ne  s'appli([ue  pas  au  cas  de  ra/iins  <td  r/sponiliiiiliuii. 

{'2)  Ville  1  P.ornier,  art.  1  <ln  titre  II,  ( '<jnférence  des  ord<innances. 
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NOTAIRES.-  DESIGNATION. 

Coru  1)1-  1)AN<'  i»K  i,A  Reine,  Montmil,  juillet  I.S4."). 

l'EAlDItV  r.'<.  SmaUT  et  ul. 

Jiif/ê :  Qu(!  les  actes  pa.sst's  jmr  les   iiotiiircs  du   I5ii.s-f'iiiiiiihi,  s'iiUitn- 
hiiit  notaires  du  Canada,  sont  fra)ipt''s  de  nullité.  (1) 

L'union  «les  deux  provinces  ayant  été  consonniiée,  noniln'c 
(le  notaires  cfurent,  par  ce^te  raison,  (|iie  la  ])i'ovince  du  I^fis- 
Canada  n'existait  plus,  et  en  conséiiuenee,  crurent  ile\(iir,  dans 
leurs  actes,  s'intittder  notaires  du  Canada.  I.,a  Cour  du  l)anc 
de  la  Reine,  de  Montréal,  a  en  diverses  occasions,  renvoyé  îles 
actions  fondées  sur  des  actes  de  ce  ffeiu'e.  Les  actes  pa.ssés 
devant  les  notaires  du  Canada  n'étaient  jioint  autlienti<|ues, 
et  ne  pouvaient  faire  foi  en  justice,  étant  reeus  ])ar  des  ofHciers 
(pli  ne  sont  pas  reconnus  et  n'ont  jamais  existé.  Il  y  a  des 
notaires  ])our  lu  Haut-Canada,  il  y  en  a  pour  Iw  Has-CJanada, 
mais  il  n'y  i-n  a  ]ias  encore  eu  ptair  le  Cana.la. 

Le  premiei'  jun^ement  dans  l'espèce  fut  rendu  dans  lunt 
cause  u  M\,  Moriii  vs.  Pcrriii,  en  1(S44:  en  juillet  184'), 
deux  autres  causes  par  défaut  ne  piu'ent  être  juot'es,  à  raison 
de  cette  nullité:  n  1()2L  Franchèrc.  \h.  Sé(/>i i ii,  vt  \i'  l')iH), 
(ri'rvdls  vs.  Lambert.  Dans  le  même  terme,  un(!  cause  de  /'.  A'. 
liciiiiili'li  vs.  Smart  et  al.,  et  où  les  Défendeui's  avaient  mênu> 
plaidé  (pie  l'oliliffation  (pli  faisait  le  sujet  de  l'action  était 
entaché  d'usure,  l'action  fut  (lélxaitée  connue  étant  hasée  sur 
une  obligation  re(;ue  pai'-devant  les  notaires  de  la  pi'ovince 
du  Canada.  Nous  doinions  ici  ce  dernier  jugement  : 

"  La  c(nir,  après  avoir  entendu  les  parties,  par  leurs  avocats, 
examiné  la  procédure  et  preuve,  et,  siu'  le  tout,  déliliéré,  consi- 
dérant (jue  l'oltligation  mentionnée  en  la  déclaration  du 
Demandeur  fait  voii*  (pi'elle  a  été  passée  devant  les  notaires 
de    la   province  du    Canada,  tandis  (pi'il   n'existe   pas  de   tels 


no 


)taires,  et,  considérant  (pie  la  dite  o 


•lioation,  consé(piemment, 
'est  pas  authenti(pie,  et  (pi'elle  n'est  ni  j)rouvée  ni  admise  pâl- 
ies ])éfi'ii(leurs,  autrement  (pie  connue  usuraire  et  nulle, 
déboute  la  dite  action  du  ])eman(leur,  avec  dépens."  (1  H.  Je 
L,  p.  45.) 

(I)  Aujourd'hui,  les  uotaiios  s'intitulent  nnlnirm  jiuhlirx  /loiir  hi  prarliin'  i/i- 
(^)ll^'^ll'l•.  V.  le  Codr  ilii  Xotnrid/,  arl.  3(iO-4  à  '.i'.l'i'i  des  Statuts  lefiimliis  de  (i)ui'- 
hec.ct  la  eédule  n"  8. 
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PREUVE. 

C!(Ui{  Dr  liAN<'  DK  i,A  Hkink,  (^(i(''ltt'C',  20  fV'vi'icr  IH44. 

ASSELIN  'X   HeM-EAI'. 

.hitjf  :  iln'nnv  jictiDii  jmur  iiu'xmitiini  d»-  ]ii(iino8H('  (!<>  nmriutie  l'xigc 
un  coiniuenccineiit  do  prouve  parôrit. 

Cette  action  était  tine  action  en   iloinnia^eH,  ])our  inexécu- 
tion de  proMiesse  (le  niaiia^fe  :  la  Demanderesse  alléguait  avoir 


Déiemleui',  sur   la    loi  d'une   proiuesse   de   mari) 


Ifre 


ce*  le  au 

elle  allé<;uait  la  naissance  ilun  entant  mort  depuis,  et  concluait 
»i  ce  »|(ie  le  ))ét"en<!eur  fût  condamné  à  lui  payer  une  somme 
de  deniers,  })ar  forme  de  donnna^es  et  intéiêts,  à  moins  (|u'il 
ne  voulut  exécuter  sa  promesse. 

l'i'M-  C'.'H'AM  :  "Cette  action  est  renvovée,  la  promesse  de 
mai'i>.;!;;e  ex,'i;<  ant  un  commincenient  d»-  preuve  par  écrit,  <le 
même  (pie  v^aitL'  autre  convention  au-ilessus  décent  francs:  et 
les  faits  -k  familiarité  entre  les  parties  ne  suHisant  pas  pour 
faire  prt  s  .mer  la  promesse,  et  tenir  lieu  de  commencement  de 
preuve.' 

Il  résulte  de  cette  décision  et  d'autres  send»laliles,  fondées, 
sans  (haite,  sur  les  piùncipes  généraux,  »'t  sur  des  airéts  et 
citations  (|ui  n'ont  pas  été  compuls(''s,  qu'on  ne  doit  ]ias  fain; 
^rand  cas,  et  revenir  de  la  doctrine  ensei^niée  par  Fournci, 
Truite  (le  (((,  sédiicf'uni,  ])a^e  S,  résumée  en  ces  termes: 

C'est  sous  cette  condition  (la  pi'onie.sse  de  maria^^e)  (piune 
fille  est  t(aij()urs  présumée  avoir  succondié:  la  stipulation  est 
si  naturelle,  si  vraisemldalile,  (pie,  de  tout  temps,  elle  a  été 
supposée  de  di'oit,  sans  (pie  la  Hlle  eût  Itesoin  d'en  représenter 
de  titre  par  (Vrit.  ' 

Cette  doctrine  de  Fournel  est  fondée  sur  des  principes  ilu 
droit  romain,  (pli,  dans  le  sens  (U-  notre  juii.spnidence,  restent 
sans  ap})lication,  moditiés  (pi'ils  sont  i>ar  cette  r('e;le  de  notn; 
droit  (pli  exi^fe  un  commencement  de  |)reuve  ))ar  écrit  dans 
toutes  les  conventions  d'une  certaine  \aleur.  11  est  inutile  de 
dire  (pie  ces  décisions  n  ont  pas  lieu  dans  l'action  en  déclara- 
tion (le  paternité,  ré^ne  par  des  principes  liieii  ditfërents.  (1  li, 
lit'  L.,  p.  4(1.)  


INSURANCE  AGAINST  FIRE.-COHHERCIAL  NATTER. 

Col  itT  <»!•'  (,)rKKN's  JJench,  Montréal,  July,  1^45. 
Smith  rs.  Iknink. 

llilil  :   Tliiit  iiiHuraiice  ii^'iiiiiht  lire,  li\  an   iiiHunind'  ((iniiiany,  Ih  a 
couiinercial  transaction.  (1) 

(I)  V.  .ut.  :M8  1'.  1'.  (.'. 


îl^^ 


DE   LA    l'HoVIXOE    l»E   gUÉBEr 


458 


I.S44. 


ipe  exige 
lU'Xt'fU- 
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1  s4r). 


liUlV,    IH    il 


Altlio'  tlie  in<l;;iiient  in  tliis  eaus"  was  upon  a  iiiotit)n,  it 
ettntain»  a<leeisiun  nu  a  «niestion  whieli  niay  oceur  l'reiiuently, 
ami,  tiiei'efore.  is  wortli  notieitii(. 

Tlie  action  is  lir(m;,'lit  \>y  tlie  IMaintiti',  a  traiiei-,  aj^aijist  tlm 
Defeuflant,  presitlent  ni"  an  insui^ance  cnmpany,  ïov  thc 
rocoverv  ol"  tlie  insurance  kI'  a  certain  <|imiitity  nf  Hnur 
«lestroyerl  liy  tire  at  Kin<;stttn.  Tlie  l'Iaintiff  moveijt'or  a  jury, 
a)iil  tlie  motion  was  oppos 'd  Ky  the  D.'l'endant,  on  tlie 
])rinciple  tliat  tlie  insurini;  at^ainst  tire  l»}'  an  insurance 
coni|)any  was  not  a  comnii'rcial  transaction. 

Tlie  court  atloptin;;  tlie  viewsof  tlu-  l'IaintiH".  and  declariii}^ 
tliat  tliis  was  a  transaction  of  a  coniim-rcial  iiatun-,  ^raiited 
tlie  motion  for  Jury. 

Tlie  lionoraliie  judf^'e  Rolland,  liowever,  was  not  prepared 
to  apply  tliis  [»i'inci|ile  to  niutual  tire  assurance  coiiipanies. 
(1  11  lit'  A.,  p.  47.) 

RETROiCnVITE  DES  L0IS.-ENREGI8TREMENT. 

Corit  Dr  l).\\c  MF.  L.\  Kkink,  (^uélteo. 
TUKMIU,.\V  rs.  BciCII.Mîl)  et  Sl.MoN,  Opposant. 

ISiireaiix  li'eiirciiist renient.  Itétrtnictivit»'' <lo  ronlonnaiico,  4  Victoriii, 
cil.  XXX,  recniinne. 

Dans  cette  cause,  le  Demandeur  et  l'Opposant  demandaient 
tous  deux  trêtre  mis  en  orilre  de  distriliution,  sur  le  produit 
des  imiiii'uliles  du  Défendeur  :  l'Opposant,  en  vrtu  d'un  juj^e- 
meiit  tlu  I  I  avril  INIU,  ••nrei'istré  avant  le  »>remier  noveiiiKre 
|S44  :  le  Demandeur,  en  vertu  d'un  Ju<,'enient  «lu  II  «>ct«)l>re 
\H:V.\,  non  enre^dstré.  Par  !«•  projet  «le  distrilnitioii,  \'i  )|>|)i»sant, 
créancier  d'une  «late  postérieure,  était  coll«K|ué  en  jiréférciice 
au  Deiiiamli'ur  ;  «le  là,  contestation,  «le  la  part  «le  c«'  d«'inic  r, 
fondée  sur  l'antériorité  de  sa  créance.  L'Opjwisant  maintenait 
le  projet,  sur  (•«•  (jUe  l'eiire^^dstreiiient  «le  sa  cr«''ance  lui  avait 
HC«|uis  un  «Iroit  «le  préft-reiiee,  contre  t«»ut  autre  cn'ancier, 
n»êm«'  antérieur,  ipii  n'aurait  ]>as  enr«'j;istré,  aux  t«'rmes  de 
rordonnanc«'  des  lnireaux  <renreiristr«'iin'iit  <riiyp«itliei|Ues, 
4  Victoria,  cli.  .\xx,  section  4.  I^e  :{|  mars  184.'),  l.-i  cour,  à 
l'unaniiiiité,  a  niainteim  !'(  )pposant  dans  s«'s  pr«''teiitions,  et 
renv«>y«''  le  Deman«l«'Ur  de  sa  contest«'tion,  acconlant  à  la 
crt'ance  postt'iii'ure  eiiren^istn'-f  le  pas  sur  la  ci-t'-aiwe  antéiieur«' 
non  «'nre<,dstr«''«',  et  r«''solvaiit  ainsi  dans  l'atlirmative  la  «|U«'S- 
tion  de  la  i^étroactivit«''  il«'  ror«lonnanc«'  des  liui'«>aux  «l'eiire- 
!,'istr«'nient.  Aussi,  depuis,  tous  les  or«lr«'s  «»u  pr«ijets  de 
«iistriliution  ont-ils  été  laits  «lans  ce  .sens,  et  liomo|oi;nés  par 
la  cour.  (1  It  <h'  A.,  p.  47.) 
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MARIA015.-OBUOATION  DES  EPOUX. -SUBSTITUTION. 

ritiR  d'Appkk,  Quc-Ik-c,  10  mars  I.S45. 

Damk  m.  L.  K.  F,  dite  M (Dfimuiili'n'Hsi'  en  cour  iiitV'riciirt'), 

Ap|)L'ljiiiti',  rt  L.  K.  C,  «lit  C.  (Dt-ft'iulcur  eft  cour  iutV'ri- 
«•'ii'c),  Intimé. 

lu  iiiiiri  t'st  Cl  iiKlamiu'' "A  fournir  à  sa  fciunic  s('|iiin''»'  de  cdriis  et 
"  d'iialiitiitiiin,  nnc  riMitc  t't  |)('nsiiiii  aiuiiicll»M't  via;:rn' de  £.')(!  ;  ce  mari 
"  iir  piissrdt'  i|in'  certains  hiciis  <)  rlinriji  ili  siilisliliilinii,  en  vcrlii  du 
"  ti'stanicut  de  Sun  |ijrc,  i|iii  a  dit  :  "Jedéfeiidx  e\](ri!.sMéuient.  (|ue  ces 
"  biens  soient  en  aucune  manière  entra'^és,  aliénés,  iiypotliéiiués,  iioii 
"  jilns  (jue  \u  jiiuixsiniri',  iiilêrrt  oti  iimifriill  (/'iV'ci/.c,  qu'ils  (les  grevés)  reti- 
"  rerdut  jionr  leur  jtonsion  et  snlisistance,  et  jmnr  la  siil)sistani'e  et 
"  rédn<'ati(in  de  leur  famille,  sons  peine  de  nullité  de  tous  actes  (|u'ils 
"  feront  contraires  i\  mon  intention,  pour  (pie  ces  l)iens  retournent  à  leurs 
"enfants,  etc.,  et<-." 

1,'usMfruit  (le  ces  biens  est-il  allecté  au  service  de  la  rente  l't  [HMision 
de  la  femme?  Cette  (pirstion  avait  été  juj:ée  parla  Cour  du  Hanc  du 
lîoi  A  .Montréal,  en  faveur  du  mari,  la  cour  ayant  consi(léré  (pie  c'était 
le  cas  d'uiH'  substitution   tidéicommissaire  établie  par  le   testament  ; 

le  ce  (|uc  dit  l'.oritioN, /r/coc/V/i/o  (dans  le  fWc/»;// de  r.\p|>elantei,  n'était 
nullement  applicable  au  cas  actuel  ;  tpie  le  testateur  avait  double  motif 
dans  sa  ]iroliibition  d'aliéner  :  de  conserver  les  biens  dans  su  famille,  et 
d'assurer  des  aliments  A  son  (ils.  Sur  l'apix'l,  ce  ju^«'ment  a  été  intirmé. 

Nous  tirons  tWs  fifit)iiiis  imjirimés  des  parties,  l'exposé  des  faits  de  la 
cause  et  des  moyens  (pui  cliacuue  d'elles  lit  valoir. 

Ih'  1(1  jxirt  lie  rAf>j)t'l((iif(':  Elle  t'pou.sc  l'Iiitinn'',  en  novom- 

l.ie  ih:u. 

Au.x  tcniie.s  de  Icui' coiitnit  tic  mariiip',  ils  furent  soumis  au 
rc^'ime  «le  la  communaut»''  île  liiiîus.  Kii  otitrc,  l'Appelante  l'st 
"  (loui'c  d'une  somme  de  £<S(),  de  rente  annuelle  et  via^èi'e,  de 
"  donaiie  préti.x,  "  précijuit  de  XlOO,  en  faveur  du  survivant. 

Le  \2  avril  1.S42,  l'Appelante  olitientdans  la  Cour  du  Hanc 
du  Koi  à  Monti'(''al,  un  ju<fement  de  .séparation  de  corps  et 
de  Itiens,  sur  preuves  de  sévices. 

Le  (1  mai  l!S42,  elle  renonce  à  la  comnmnauté.  Par  le  rap- 
port du  iiraticien,  liomoloirué  le  21  juin  I.S42.  il  est  constaté 
(|Ue   rAp]ielante   n'avait   jxtint  <le    rejirises   matrimoniales   à 
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dait  alors,  consistent  dans  trois  emplacements  situés  dans  les 
fauliourj^s  de  .Moutn-al,  vt  h  lui  échus  par  le  ])aitaofe  des  liieiis 
de  la  succe.ssion  de  feu  .)...  C:  dit  ('...,  son  pt're,  le  dit  partage 
en  date  du  27  mai's  IM;}')  (  Pajiineau,  n«)taire):  lestjUt'Is  trois 
immeul»les,  foiinant  le  troisiènu'  lot  au  dit  pai'ta^M',  appartien- 
nent à  riîitimé,  à  charj^re  de  sulistituti«in  en  faveur  de  ses 
enfants,  ou,  à  leur  défaut,  en  faveur  des  autres  héritiers  et 
]«''<rataires  du  dit  feu  d...  C...  dit  (\..,  p«'re.  au.x  termes  du  testa- 
ment .soU'nnel  de  ce  dernier,  en  dat<'  du  22  mars  l.s;{| 
(l)«>ucet,  notaire).    Le   !'{   octolae   J!S42,  sur  conclusions  de 
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l'Appelant»',  et  sur  C()iit'es.si()ii  do  rintiiii»',  lu  cour  le  condamne 
à  pay«'r  à  sa  femnie  "  la  soniine  de  .tôO  du  cours  actuel,  de 
'■  rente  et  pension  ainnielleet  viagère, à  coinpter  du  1"  nuveni- 
"  lire  alors  prooiiain  (IH42),  |)ar  (juartier,  et  d'avance,  de  .tl2 
"  10s.  chactin." 

Les  rapports  du  sliérif,  sur  des  exécutions  de  bonis,  con.sta- 
tent  (|Ue  l'intinié  n'avait  pas  de  biens  nteuMe.s. 

Le  4  mars  l.S4îi,  il  cmane  un  numdat  d'ex«»cution  dv  tcrrix, 
en  vertu  du  ju^'cment  (pli  accord»'  la  pension  alimentair»', 
enjoignant  au  sliérif  de  ])r«'dever:  1"  la  somme  de  £12  lOs.  due 
à  l'Appelante  (formant  le  j)remier  «jUartier  de  sa  rente  et  pen- 
sion viagère):  et  2"  £<)  Kis.  4d.  dus  aux  prociuvurs  de  l'Appe- 
lante, par  distraction  de  dépens  sur  ce  demie!-  ju^^'ment. 

Ia' (S  mars  IH4."{,  il  émane  un  autre  mandat  d'exécution  </</ 
tcrrÎM,  en  vertu  du  ju<;ement  de  séparation,  enjoignant  au  shé- 
rif de  jtrélever  la  somme  de  .£I.S  î)s.  ôd.  étant  les  dépens  dus 
sur  ce  jugement,  par  distraction,  aux  procureurs  de  l'Ajjpe- 
lante. 

Kn  vertu  de  ces  deux  nuuKlats  tl'exécution  (h;  ffrris,  le  shé- 
rif de  Montréal  procé<laà  lasaisie  de  "lajotiissance  et  usufru.it, 
"  la  vie  dm-ant  du  dit  J)éfendeur,"  des  trois  inuiietiV)les  ci- 
de.ssus  mentionnés.  I^i  vente  n'eut  j)as  lieti,  en  consétpienc»' 
d'tnie  opposition  afin  d'aïuitder  tpie  l'Intimé  logea  entre  les 
mains  du  shérif,  et  .sur  hupielle  l'Ajjpelante  lia  c<»ntestation 
avec  rintinu'.  C'est  du  mérite  de  cette  opposition  (px'il  s'agit, 
le  jugement  de  la  cour  inférieure  ayant,  au  mérite,  "  main- 
"  tenu  la  dite  opposition,  avec  dépens  contre  hi  Demanderesse, 
"  et,  en  con.sé(jUence,  adjugé  et  déclaré  nulles  et  de  nul  ett'et 
"  les  saisies  et  exécutif  is  émanées  en  cette  cause,  à  la  pour- 
"  suite  lie  la  Demanden-.sse  contre  les  inmieuhles  du  dit  Oppo- 
"  .sant." 

Par  .son  opposition,  l'Intimé  prétendait  que  la  jouissance  et 
l'ustjfruit  «les  iunneuliles  .saisis  ne  peuvent  être  "  vendus, 
"  aliénés,  engagés  ou  hypothécpiés,  durant  .sa  vie  en  aucune 
"  manière  »pj»'lcon(pie."  Il  se  fonde  sur  les  dispositif »n  suivantes 
du  testament  de  son  père,  décédé  le  14  juillet  1H,S2: 

"  C^uant  à  mes  liiens  meuhles  et  immeuhles,  argent  moinioyé, 
"  dettes  actives,  actions,  et  généralement  tout  ce  (pii  m'appur- 
"  tiendra  au  jour  de  mon  «lécès,  ji' les  donn»' et  lègtu' à  tous 
"  mes  enfants,  à  diviser  également  entre  eux.  (les  enfants  nés 
"  ou  à  naître  en  légitime  mariage  lie  J...  V...  C..,  mon  fils  aîné 
"  né  de  mon  mariage  avec  feue  Josephte  R...,  repiv.sentant 
"  leur  père  potir  une  part,  excluant  le  dit  .1  ..  C. .  C..,  de  ma 
"  succession).  Et,  à  l'etiet  de  faire  la  division  de  mes  biens, 
"  d'une  manière  ju.ste  et  é(piitahle,  je  nomme  mes  amis,  les 
"  sietirs...  ou  ileux  d'entre  eux.  et,  les  lots  faits,  ils  seront  tirés 
"  au  sort,  pour  v.lt''terminer  le  lot  de  chacun  de  mes  dits  enfants, 
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"  t.'t  ilt's  cMt'jintsdu  ilit  .1...  ('...,  iiiun  tilsaîii/',  iiu\(|U(>Im  cliiuMin 
"  «les  lots  ainsi  ansiffiu's  fci-a  h'ur  part  dans  ma  siicft-ssioii.  La 
"  maison,  tciTain,  et  «U'iM-ndanccs  actuellement  en  la  posscs- 
"  siun  de  M...  A...  fera  part  de  son  lot.  à  1  évaluation  ipii  en 
"  sera  laite  pal'  les  susnommés." 

"  Kt  poiii"  assurer  à  mes  dits  enlants  une  sulisistanee  alimentai - 
"  re  et  d'entretien,  pendant  leui'  vie,  et  pi'oeurer  à  leurs  familltss 
"  unt!  ('«lueation  lionuT-te,  je  défends  expressément  (|Ue  ces 
"  lii»;ns  .soient,  en  aucune  manière,  enifa<.;és.  aliénés,  hypothé- 
"  (|ué"H,  non  plus(|ue  la  jouis.sance,  intérêts  ou  in.suiVuit  d'icoux 
"  (pi'ils  retirei'oiit  poui'  leur  pension  et  sulisistance,  /V  jtoni'  lu 
"  sithsisfdiH't'  et  Véihu'iiliini  di'  (t'K l' fdiiiilh'  sous  peine  de  nul- 
"  lité  de  tous  actes  (pi'ils  feront  contraires  à  mon  intention, 
"  poui'  i|Ue  ces  Itieiis  retouiMient  à  leurs  enfants  nés  en  léfjjitime 
"  maiiai^e,  à  diviseï"  entre  eux,  ou  en  cas  ([u'ils  décèdent,  ou  au- 
"  cun  d'eux,  .sans  enfant,  leur  part  sera  répartie  enti-e  mes 
"  autres  héritiers  ou  légataires,  excepté  la  pai't  de  M...  A.,., 
"  mil  HUe,  (pi'elle  aui'a  en  propriété  du  jour  de  mon  décès, 
"  à  {)erpétuité." 

A  cette  opposition,  l'Appelante  fit  une  réponse  sj)écialc  sous 
1h  forme  d'exception  péremptoii'c. 

Dans  rexcejition,  après  avoir  relaté  une  partie  du  testament, 
l'Appelante  disait,  en  sul>stance,(pie  "  les  juf^ements  etcréanci^s, 
en  satisfaction  des(piels  avait  été  faite  la  saisie  de  la  jouis- 
sance et  usufruit  des  dits  immenldes,  étaii'ut  fondés  sur  des 
olili^ations  imjxKsées  à  l'Intimé,  tant  pai-  la  loi  du  pays  (pie, 
particulièrement,  par  .son  contrat  <le  mariage.  olili<fatioiis  aux- 
rpiels  rintimé  est  tenu,  au.ssi  hieii  tpie  les  immeuliles  .saisis, 
conformément  à  la  loi  du  pays,  et  d'après  le  sens  et  les  ternies 
mêmes  ('u  testament  de  son  jière,  le(|Uel  testament  n'a  pu, 
d'ailleui>,  nullemeiil  tvoir  l'effet  de  faire  déroifcr  îI  ces  olilitfa- 
tions,  et   |u'en  outri-    les   Mens  ainsi    saisis  sont  les  seuls  (pie 

'"aire  d'aucun  autre." 
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La  majorité  des  trois  juives  (pii  compo.saieiit  alors  le   tril 
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sur  la  défense  "  d'enf:ja<^er,  aliéner,  et  liy[)()tlié(pier,"  telle  (pi'é 
noiicée  au  testament. 

L'un  des  princi])es  les  mieux  étaltlis  de  notre  jurisprudence 
est  (pie,  lors(prune  ])ersonne  a  <,'revé  (piehpi'un  de  ses  enfants 
de  sulistitutioii.  le  douaire  de  la  femme  du  grevé  peut,  à  dé- 
faut de  l)iens  liliris,  se  prendre  sur  les  biens  substitués.  (Vlih' 
IViTHIKK,  l>n  (loiitii i'i',u  (il.)  "  Cette  jurisprudence,  dit-il,  est 
"  fondée  sur  ce  (pie  le  désir  naturel  (pi'ont  les  hommes  de  se 
"  reproduire,  et  de  se  |)eipétuer  dans  leur  |)ostérité,  doit  faire 
"  ))résumer  (pie,  l()rs(pi'une  pei"sonne  grève  de  substitution 
"  (piehpi'un  (le  ses  enfants,  sa  volonté  n'est  pas  de  le  priver 
"  des  moyens  (pli  sont  ordinairement  nécessaires  pour  trouver 
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"  lï  fairt'  un  iiiaria^f  cinivcnalilt'  :  rtaiit  onlinairciunit  fH'ccs- 
"  taire,  ]M>ur  jiarvciiir  à  ct'tti' tin,  d'avoir  »lo  (juoi  a-ssi^ncr  à  uiif 
"  rcniiiif  un  liouaivf  coiivciiaMt',  on  iloit  pivsiijiKT  i|Ut'  iMUti-ur 
"  lie  la  sulistitution  a  eu  la  volonté  ircxccptcr  de  la  stilistitu- 
"  tion  dont  il  a  i^iwé  son  enfant,  autant  <|u'il  serait  de  hesoin, 
"  pour  assiirner  un  douaire  convenalde  à  la  feniin»-  »|u'il  épou- 
"  sera." 

V(tii'  aussi  HoriuoN,  tome  II,  Ih's  Muhstifiifiinis,  page  iSi), 
chayt.  VIII,  .section  1,  art.  I,  2,  .S. 

C^ette  doetl'ine  est  iiicolistestalile;  elle  a  été  admise  par  toJIS 
les  juges  de  la  eour  intérieure.  t|ui  ont  reconnu  (|u'après  la 
mort  de  son  mari,  l'Appelanti'  pourra  prendre  le  douaii'e  stipulé 
dans  son  contrat  de  mariage,  sur  K's  immeuldes  en  ([Uestion, 
à  déi'aut  lie  Mens  liltres  suffisants  poui"  le  remplir  ;  mais  la 
majorité  de  la  cour  n'a  pas  voulu  lui  reconnaîtri',  ])our  le 
paiement  de  la  pension  alimentaire  à  elle  accordt'-e  par  juge- 
ment, l'exercice  du  même  privilège  du  vivant  de  son  mari.  Il 
y  a  néanmoins,  ce  semlile,  la  même  raison  de  décider,  dans  liu 
cas  comme  dans  l'autre.  On  pourrait  même  direiju'il  y  a  dans 
l'espèce  ])réseiite,de  plus  fortes  raisons  di-  faire  lapplication  du 
principe  à  la  ])"nsion  alimentaire  accordée  pai-  le  jugement 
(|u'à  la  pension  aliii  eiitaire  résultant  de  la  constitution  du 
(iouaire.  Nous  désignons  sous  le  nom  de  pension  alimentaire 
le  «Iouaire  stipulé  au  profit  de  l'Appelante  :  en  cH'et,  c'est  ex- 
pre.s.sémcnt  comme  "  "enti'  annuelle  et  viagère"(pie  ce  douaire  a 
été  constitué.  Kn  out''e,  ei'la  tient  même  à  la  nature  du  «louairc 
delà  femme.  '  Ce  douiire,  "  dit  l'othii-r,  aux  n  '  1  et  ô  de  .son 
traité', est  "cM'(|Ue  lu  loi  acconle  à  la  femme  dans  les  liieiis  de 
son  mari,  /ion  r  su  .'*Hl»ÙKfnnr(',  en  CJis  (ju'elle  lui  survive.  " 

Mais,  indépendamment  de  c«'tt(>  pension  alimentaire,  (pli, 
sous  le  nom  de  douaire  est  a.ssurée  à  la  femme,  sur  les  liieiis 
de  son  mari  après  sa  mort,  le  mari  n'a-t-il  pa"  par  le  mariage 
même,  contracté  l'oliligation  de  lui  fournil'  la  même  jieiision 
de  son  vivant,  et  tant  (lUe  le  mariage  sulisiste  /  Ne  doit-il  ]ias 
fournir  des  aliments  à  sa  femme  '^  S'il  était  même  possilile  de 
supposer  un  cas  où  ce  devoir  serait  plus  sacré  (pie  dans  un 
autre,  ce  serait  .sans  doute  le  ca.s  oii  le  mari,  ])ar  sa  conduite 
et  ses  sévices,  aurait  mis  sa  femme  dans  la  dure  iK'cessite  de 
(piitter  le  toit  conjugal,  et  de  dierclier  une  j)rotection  dans 
une  sé]iaration  de  C(>i|»s  et  illialiitation.  (  )r,  cette  sulisistance 
(|Ue  le  mari,  de  son  vivant,  est  ohligé  de  fournir  à  sa  femme, 
consiste  dans  les  choses  nécessaires  à  ,sa  nourriture  et  »x  son 
entretien,  ("est  une  ])ension,  c'est  une  rente  aiiiiuelle  et  via- 
g('re.  due  pendant  le  mariage,  et  dont  celle  (pli  résulte  (lu  dou- 
aire, et  (pli,  pour  la  femme,  de\'ient  exigilile,  siais  ce  nom, 
apivs  la  mort  du  nia.ri,  nest  ])our  ninsi  dirtMpie  la  continu;ition. 
Toutes  deux,  (piant  à  hi  femine,  existent  au  même  titre,  et  déri- 
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veut  <1«!  lîi  iin'iiif  cjuisf,  l'oltli^iitioii  <lu  iiiiiri  de  pourvoir  à  la 
stiltsistiiiicf  <lt'  Hii  t"t'iinn(',)ius.si  iticn  «luniiit  h;  iimriii^i'  (|u'iipr<'H 
sa  dissolution.  Dans  l'un,  (>onini«>  «liins  l'autre  cas,  la  t'*-innic 
«loit  avoir  le  mênii'  ilroit  et  le  niônic  privilt'^c  à  t'xcrc«'r,  pour 
t'orrcr  son  mari  k  lui  foiirnir  cctti'  subsistance.  Autrement,  il 
faudrait  reconnaître  tpie  la  loi  a  permis  à  l'Intim»''  de  se  sous- 
ti'aiie,  pendant  le  mariaf^e,  à  racc'ttmplissemcnt  d»'  cette  oMi- 
•,'ation. 

Il  a  »''té  démontré  (pie  la  femme  a  le  di-oit,  tlans  cei'tains 
cas,  de  prentln;  son  douaire  sur  les  Inens  »pie  son  mari  tient  à 
charge  de  substitution.  11  faut  ajouter  (pie  cela  a  lieu  lorscpK» 
l'auttair  de  la  substitution  est  un  des  ascendants  du  mari,  ce 
(pli  est  1«^  cas  dans  resp«'ce  actuelle.  Ce  douaire  ati'ecte  telle- 
ment les  biens  substitU(''s  (pie,  (piand  il  y  a  lieu  de  l'exercer 
sur  ces  biens,  non  seulement  l'usuiruit  s'en  trouve  engaj;é, 
mais  même  la  pi'opiiété  peut  s'en  trouver  par  suite  aliénée,  au 
])r(''judice  de  la  substitution,  (pii,  dans  un  tel  cas,  ne  ])roduit 
aucun  efi'et,  (plant  à  cette  partie  des  biens  substitués  (piu  le 
douaire  absorbe. 

Mais  le  testateur,  en  civant  une  substitution,  a  voulu  (jue 
ses  biens  fus.seiit  l'ecueillis  par  les  substitu(''s.  L'e.xercice  du 
douaire,  ayant  l'eti'et  de  sou.straire  une  partie  de  ces  biens  à 
l'ojjération  de  la  substitution,  ne  p()urrait-()n  pas  prétendre 
(pie  cetttî  soustraction  est  contrain'  à  la  volonté  du  testateur  ? 
Non,  tout  au  contraire  ;  la  loi,  en  a.ssujétis,sant  au  douaire  les 
biens  sub.stitu(''s,  se  fonde  sur  la  volonté  pr(''sum(''e  du  testa- 
teur. Kn  ffrevant  son  tils  de  substitution,  au  profit  des  enfants 
de  ce  dei'nier,  le  pt'iv  est  nécessairement  censé  avoir  voulu 
(pie  son  tils  pût  s'établir  avanta<reusement,  ])ar  un  mariage 
convenable,  et  avoir,  ])ar  là  même,  tacitement  excepté  des 
effets  de  la  substitution,  telle  ])artie  de  ses  biens  dont 
l'emploi  peut  être  jugé  néces.saire  à  foi'iner  cet  établi.ssement. 
La  subsi.stance  de  la  femme  est  la  ])remière  obligation  du 
mai'i,  ivsultant  de  son  mariage.  Si  le  mari  n'a  pas  d'autres 
biens  (pie  des  biens  substitiié's,  une   ])artie  en   doit  donc  être 


enijiloyee    a 


fournir  lu  subsistance  de    la   feiini 


le. 


1 


^e    pc 


re 


auteur  de  la  substitution,  est  censé  l'avoir  voulu  ainsi.  C'est 
ainsi  (pi'une  jurisprudence  constante  l'u  soumettant  les  liiens 
substitués  au  douaire,  est  venue  en  aide  au  silence  du  testateur 
])our  expliipier  sa  volont(''.  Si  donc  c'est  par  suite  de  la  volonté 


su 


i])posee  du  testateiii'  (pie  ses  Inens,  (pioKpie  grèves  de  subs- 
titution en  faveur  des  enfants  de  son  tils,  doivent  être  em- 
]>loV(''s,  aprt's  la  mort  de  celui-ci,  à  subvenir  aux  aliments  de 


sa  veuve,  a  plus 


fort» 


('  rnison,   doit-on   dire  (pi  u  a  V( 


ou 


lu   (U 


même  (pi'ils  fussi'tit  em})loyi''s  au  même  objet,  ])endant  le 
mariage,  pui.s(pie  ce  mariage  a  été,  avant  tout,  dans  les  inten- 
tions et  les  volontc's  du   testate^ir,  et  (lUe,  sans  ce  mariage,  il 
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■îtatt'iir 
I  volniité 
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tir  i>(»uviiit  iivoir  lUic'Uiic  fHpj'-rimcc  (lUc  If  luit  (in'il  iiMiit,  fii 
substituant  sfs  Itifiis  nu  pi'oHt  dfs  fiifants  <lf  sou  tils  iinu 
fiu!oiv  niarif,  |)ût  jamais  s'acruuiplir.  S'il  n'a  pas  iinposf  à  sou 
tils,  fu  tfniifs  fxprt's,  l'olilij^jatidu  (IfUiiiloNfi*,  avant  t<nit.  à  la 
sulisistancf  «le  sa  l'finiiif  durant  If  inaria^f,  la  JDuissaiii'f  ft 
l'usufruit  des  biens  (|u'il  lui  lé<;uait,  »ï  eliar^'e  de  sultstitutioii, 
ce  n'est  pas  parce  (|u'un  tel  emploi  eût  et»'  contraire  à  sa 
volonté,  mais  liieii,  sans  (h.uti',  ])arce  (ju'il  ne  voulait  lui  l'airi' 
l'injure  de  penser  (|u'il  jxmvait  ne  ]>as  les  faire  servir  à  cette 
destination.  Cette  destination  étant  donc  c(»nfoi'me  à  la 
volonté  du  testateur,  le  mari  ne  saurait,  par  son  ]  ropre  fait, 
en  for(;ant  sa  femme  di'  se  séparer  de  lui,  rendre  '  i'tte  desti- 
natitni  sans  etiet,  et  élutler  ainsi  la  volonté  de  son  jièi'e.  ce 
(|ui  aurait  nécessairement  lieu,  si  le  jugement  de  la  cour 
inférieure  dût  êti>'  continué. 

L'A|)p»Oante  doit  fairc^  n'niart|Uer  (pu*  les  saisies  (pi'elle  a 
fait  pi'atii|U  -r,  ne  touchent  «pi'aux  revenus  des  immeulile-î.ce  i|ui 
n'affecte  en  rien  la  substitution,  tamlis  (pie,  <piand  il  y  aura  lieu 
d'exercer  son  douaire,  la  ])ro])riété  d'une  ])artie  au  moins  de 
ces  immeubles  p(aii-rait,  pai"  suite,  être  détachée  delà  substitu- 
tion. A:n>i,  <le  ces  deux  droits,  l'exercice  de  l'un  n'est  pas 
contraire  à  la  substitution,  tandis  »|Ue  l'exercice  de  l'autre 
pourra  y  porter  ])réjudice  ;  ce  (pli  tend  à  rendre  plus  favoiable, 
s'il  est  ])ossible,  la  position  ])rise  pai"  l'Appelante. 

(^uels  moyens  a-t-on  de  ivpou.s.seï-  les  ])rétentions  de  l'Appe- 
lante /  Il  semble  tpi'il  n'en  peut  exister  aucini,  à  moins  de 
.soutenir,  ])ai'  hyj.othèst',  une  proposition  (pli  sei-ait  étrange, 
celle  (pi'il  a  été  dans  l'intention  et  la  volonté  du  testateur  i^ue 
les  revenus  des  bieus  par  lui  légués  à  son  tils,  ne  seraient  jas 
employés  à  la  subsistance  de  la  femme  de  celui-ci.  Si  l'on  pré- 
tendait (pie  telle  a  été  la  volonté  du  testateur,  il  faudrait  au 
moins  trouver  cette  volonté  clairement  exprimée.  Or,  (pie  l'on 
examine  attentivement  son  testament,  et  1  on  \ erra  (pie.  loin 
de  présenter  rex])ressioii  d'une  ]  areille  volonté,  il  offre  cfllf 
d'une  volonté  tout  à  fait  contraire.  Il  fait  défense,  il  est  vrai, 
"  d'eiiiraijer,  aliéner,  liy])othé(pier,  la  jouis.sunce,  intérêt  ou 
usufi'uit  "  des  biens  It''^ni(''s  :  mais  dans  (|Uel  but,  et  coiiinifiit 
s'fxpiime-t-il  f  11  veut  (pic  ses  fiifiiiits  «rrevés  df  substitution 
retirent  cette  "jouissance,  intérêt  ou  usufruit  "  :  mais  est-ce 
])oui'  eux  seuls,  et  jiour  se  l'approprier  exclusivement  '  Non  ; 
c'est  ])our  "  leur  pension  et  sulisistance,  "  il  est  vrai,  mais  c'est 
aussi  "  p(au' la  .snlisisfavre  vt  l'(''(lucation  de  leur  fdiiiilJr." 
La  /('tt*//^' du  ^nwé  est  mentionnée  par  le  testateur;  il  n'a 
donc  pas  borné  au  ^revé  seul  sa  dis])osition  (piant  à  ICniiiloi 
(pli  devait  être  fait  de  cette  "jouissance,  intérêt  ou  usufruit  "  ; 
il  l'a  expressément  étendue  à  In  faiiiilli'  du  jjfrevé  ;  celui-ci  ne 
doit  rien  faire  (pli  pui.s.se  en   priver  cette  /"('/*m7^'.     Cette  dis- 
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position  ayiiiit  t''t(''  iiinsi  ('•t*'ii<ln)>  h  hi  fiiuilUv  <lu  ^rt'V»'',  clic 
s't'tciul  tloiic  à  lu  friiMiif  (11-  ce  (IcniitT  :  car  (|ui,  |ilus  (inCllt', 
ii)t|iarti('iit  à  cette  fiiiiiillc.'  had/'l'ciisc  d'cii^fa^fcr,  iilit'iicr  et  liy- 
|»()tlH''imcr  "  ne  rcirai'ilc  i|iic  I  acte  au  moyen  (lu(|nel  le  mari 
(r]-,.vc  "cn^a^evait,  aliénerait  ou  liy|iotliéi|Ueiait"  cette  "Jouis- 
sance, intt'iét  ou  usulVuit  '  au  |)rofit  «1  un  tiers,  et  au  préjuiliee, 
non  Hculcnieiit  <le  lui-même,  mais  encore  au  pi-cjudice  île  sa 
foiiillh',  et,  nar  consé(|uent,  de  sa  I'cmumc. 

Le  prcHident,  en  ]tronon»;ant  ju^rement,  parut  s'ap]inyer 
principalement  sur  une  décision  anté-rieuie  de  la  même  cojir, 
dans  une  cause  de  C/Kilxif  cnufri'  Dilliiii,  donnant  àcntendrc 
(|Ue  la  même  cpiestion  y  avait  é-té'  Ju^n'"!-  dans  le  même  sens, 
cepeuilant  les  deux  cas  sont  Itien  diHé'i'eiits.  Dillon,  pèi'e,  avait 
léffué'  la  Jouissance  et  l'usulruit  de  ses  hiens  à  ses  t|Uatre 
enfants,  avec  déclaration  expresse  ipie  cétait  pour  leur  servir 
daliments,  et  avec  déti-nse,  en  conséipience,  de  taire  aucini 
acte  <jui  fût  de  nature  à  les  priver  de  ces  aliments.  L'une  <le 
ses  Hlles,  non  marié'e  et  avancée  en  â^e,  cède  et  transpftrte  à 
Clialiot,  peisoinie  éti'an{,;ère  à  la  famille,  le  tpiart  ipi'elle  pou- 
vait pi'étendre  dans  la  succession  de  son  jière.  (''est  cet  acte 
«l'aliénation  «pli  fut  déclari'  nul,  comme  t'-tant  contraire  aux 
vr»|ontés  du  testateur. 

Di'Itijxiritlil'/iifinif':  ("est  ici  le  cas  d'une  sulistitvition 
Hdéiconnnissaire,  «'t  non  d'un  simple  usufruit.  F^Ji  Jouissance 
de  ces  liiens  est  aussi  donnt'e  par  le  testateur  à  ses  enfants  (les 
grevés),  ])our  leui"  sulisistance  alimentaire,  il  en  a  fait  un  le^s 
d'aliments  non  aliénaMe,  et,  par  consé(pient,  non  saisi.ssalile,  et 
il  en  avait  le  droit.  li'eff'et  de  la  saisie  de  ces  liiens  devant 
avoir  pour  résultat  une  aliénation,  et  aussi  de  |)i-iver  rintin\é 
du  revenu  d'iceux  serait  directement  contre  la  volonté  du 
testateui"  (pli  a  voulu  tout  le  contraire,  cai'  ces  Itiens  aliénés, 
il  ne  reste  rien  à  l'Intimé,  pour  sa  sultsistance  alimentaire,  ce 
(pi'a  voulu  empêcher  le  testateur,  et  il  en  avait  le  droit. 


L'A  PI 


x'iante,  en  vertu  du   jufrenient  en   séparation   de  coi-ps 


et  de  liiens  (prelle  a  oliteini  contre  l'Intimé,  et  <le  la  condam- 
nation pécuniaiif  (pii  s'y  trouve  en  sa  faveiu',  est  devenue, 
purement  et  simplement,  ci'éaiicière  de  son  époux,  et  n'a  pas 
plus  de  droit,  poui'  être  payée  sur  les  liiens  substitués  déclai'és 
insaisissaliles,  <praucini  autri'  créancier,  et  ne  jieut  être  (-(insi- 


(leree  ipie  sui'  le  même  pie<l. 

li'Intimé  cite,   à    l'ajipui   de   ses   prétentions,    les    autorité 
suivantes:   Proudlion,   vi       " 


.1.    L 


1-2,  n    Ki:  I 


e    même,   vo 


I.   II, 


!i    <S!I4;   Hé])ertoire   de  Jurisjtrudence,    rcrlxi   aliment,    ]>.   .S24 
et  ^2')  ;   Pijjfeau,  vol.  I,  p.  (il  2  et  (ir)()  :   Fiéricourt,  Vrufr  il'im- 


,hl, 


iiu'iihlcs  piii'  iircrr 


I,' 


V 


u. 


\a'   10  niai-s    I.S4Ô,  i-^t  intervenu    leju<,'ement  de  la  Cour 


f 
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;()l 


irA])])-.-!,  (|ui  iiK't  lui  iK'iuit  c't'Iui  ilu  triliuiiul  <lc  prcMiii-i-*-   iiis- 
tjUK'f.    Kn  voici  In  siilistiincc  : 

"  Lu  ('mil-  (rA|i]M'l, (•<iii.siil«''iuiit  i|Ui'  l'uMiifniit  vinifcr. 

siiisi  et  pris  cii  exécution   en  crttf   cause,  ii  In    |)uiiisuitf  <lc 


Aj.]. 


Imite,  et    luelitlulilie  ilaiis    I  <i|>pnsitl(ill    ti 


fin    il 


Il  II  II  iili'i 


I, 


•  le   riiitiiiié,  iippurtieiit   (is  vesteil)  au  «lit    liitinit',  eu    vertu 


ilu   tcstaineut  île    l'eu  •) 


lit  ( 


sou  père,  et    est  po.s- 


s<m1<'  par  hii,  l'Iutiui»'",  eu  v«Ttu  «liu!  lej^s  couteuii  au  «lit 
testauieut,  à  l'eUet  ipie  le  tlit  lutiuié  Jouira  tlu  «lit  usufruit, 
sa  vie  iluiniit,  pour  sa  provision  alimentaire,  et  poin°  la 
sulisistance   et   1  »''ilucatioii    de  sa    l'aniille  ;    et,  cousidéraut. 


aussi,  (|u'à  raison  du  dit  l»'^s,  ne  peut  être  re^rardée  comme 
exempte  tlexécution  et  de  Vente,  (jUe  telle  partie  du  «lit 
usufruit  saisi  et  i)ris  eu  ex^'ution  ('«>unne  susdit,  «pli  peut 
t'tr«'  u«''c«'ssaii'e  pour  assurer  et  lournii'  la  pr«ivisi«>n  alim«'n- 
taire  sus<lit«',  «'t  pour  la  sul>sistanc«'  et  r«''ducation  susdites, 
et  «pie  la  valeur  du  dit  usufruit  viaffcr  )>«'Ut  exc(''il«'r  ce  «pli 
peut  être  iH'cessaire  ]>«>ur  c«'h  tins  :  «'t,  c«)nsi«|érant  encore 
«pi'il  n'a  ]>as  «Hé  c«instat«'',  j)ar  aucun  ]iroc«''«lé  «le  la  cour 
intérieure,  et  «pi'il  est  tout  «le  même  incertain,  «pu-Ile  peut- 
être  la  val«'ur  du  dit  usufruit  viager  ;  et  coiisi«lérant  aussi 
«pi'il  devrait  être  constaté  si  la  vente  «lu  «lit  usufruit  via^'«'r 
«l'une  c«'rtaine  parti«'  «ai  de  certaines  parties  «les  liieiis  iin- 
UH'ultles,  «pli  y  s<»nt  suj«'ts,  ne  jiourrait  jias  a\«»ir  lieu  sans 
art'ecter  la  provisi«in  alimentaire  «pie  le  susdit  le^s  avait 
p«iur  lait  «l'assurer,  et  «pii  pourrait  êtr«'  f«airnie  à  même 
l'usufruit  «lu  reste  «les  «lits  hieiis  iinmeuM«'s  «pii  y  sont 
sujets;  et,  c«)nsidérant,  en  const''«pience,  «pi'eii  maint«'nant  la 
«lite  «)pp«»siti«»n  «lu  «lit  Intimé,  et  en  dt'clarant  la  saisie  du 
«lit  usufruit  nulle  «-t  «le  nul  effet,  sans  en«piêt«-  piralalih-  «les 
faits  en  «lernier  lieu  mentionnés,  ////(/  r/'/v///- J«n*N  le  dit 
jni/cimuif  «le  la  cour  inféri«'ur«' ;  il  «'st  décidé,  par  la  pr«''s«'nt«' 
cour,  «pie  le  jii^'eiiM'nt  d«»nt  «'st  ajtpel,  sa\i)ii',  le  ju<4;ement  «l«' 
la  Cour  «lu  lîaiic  «lu  R«)i  du  district  «le  Montréal,  n'mlu  en 
cett«'  cause,  le  li>  février  IS44,  soit  et  il  est  ])ar  les  présj'ntes 
inlirmé  «-t  annulé  ;  " 

"  Kt  cette  cour,  ])rocédant  à  rendr«'  le  pijrem«'nt  (|U«'  la  cour 
inférii'ure  aurait  «lu  rendre,  iidju^e  et  «a-doniie,  avant  d«''cisi«)ii 
finale  sur  rop|»ositi«in  susdite  du  dit  Intimé,  «pie  par 
cxp«'rts.  .  .  .  I«'s  l>i«'ns  imineuliles  dont  l'usufruit  a  été  saisi 
et  pris  en  exécution,  oomnu'  susilit.  (Suit  la  «lési^rnatioii  «le 
ci's  hieiis):  seront  visit«''s  et  examinés,  «'t  «pie  les  «lits  experts 
estim«'r«int,  étalilir«)nt  et  rapp«iiter«)nt  à  la  «lite  c«air  (cour 
inférieure),  sans  «lélai  «puds  s«)nt  ou  «plels  peuvent  êtr«'  les 
loyers,  i-evi'iius  et  pr«)fits,  «ni  la  val«'Ur  aiinu«'lle,  «)U  autre, 
de  chacun  d«'S  «lits  liieiis.  . ,  et  ce  afin  «pie  la  dit«"  L.  .  K.  .  .  . 
F.  .  .  .  puisse,  sur  et  à  même  le  pro«luit  «le  la  vente  à  faire, 
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"  VU  Vfrttl  «lu  lii't't'  «If  firi'i  fiir'ms  ômiiuh'  «'II  ci-tn'  ciHihc,  ilr 
"  telles  piii'tit'H  fies  ilits  Mfiis  iiiiiin'ulil.'s,  (|iii  seront  trmivei's 
"  exceller  en  valeur  ce  i|ui  peut  être  iiéeessiiin-  |muu'  lu  sulisis- 
"  tance  et  I  éfliiciltion  «le  l'Intimé,  et  lies  iiut.es  iiifilllil'es  i|e      i 

"  famille,  être  payve  ilu  montant  ile  son  juj^eiiient,  en  priii- 
"  cipal,  intér»*'t  et  frais,  mentionné  ilans  le  ilit  liref  île  ficri 
"  fiirios  ;  et  i|Ue,  ilans  le  cas  où  il  n'y  aurait  pas  un  tel 
"  excellant,  ou  ipie  l'excellent  ne  serait  pas  sutHsant  pour 
"  acipiitter  le  ilit  Jugement,  elle  soit  maintenue  ilans  sesilroits, 
"  concurrennnent  avec  le  dit  Intimé'  et  les  autres  nieinlires  il" 
"  sa  famille." 

Ce  jup'ment  a  été  remlu  à  I  unanimité.  Ij<'sju^es  présents 
étaient  les  lionoraMes  sir  .lames  Stuart,  liaronm^t,  ju^e  vu  chef 
ilu  Has-(  anaila,  Howen,  l'anet,  Heilard  et  Momlelet.  (I  li.  ilr 
A.,  !..  NI.) 

MM.  h.vKoNT.MXK  et  Hi:i<THKI,(»T,  aviK-ats  de  l'Appelante  ; 
M.  (Sl.VKl),  avocat  de  l'Intimé,  et  M.  ('.McriKlt,  ])laiilant  en 
appel. 
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CiK'HT  <>K  QlKKX's  |}i:n<'U,  Montréal,  vacancy  after  July  term, 

i.S4.5. 
WlJJ.I.VM  FooTNEIt  rs.  J.XMES  (!.   Meatli. 

//»/(/:  Tliat  i*  ;.-  nnt  snlliricnt  tliiit  a  vice  e.vÎKt  in  tlie  tliinjî  .snld,  it 
innst  lie  l'fa  clmriictt'r  tn  lu-  peni'ived  at  oiici'.  The  \eiiilur  is  houiiil  tu 
j:iiarantt'c  tliat  tlie  tliiii;:  .soM  i.s  lit  fur  llie  nstial  (.'eiirral  |uir|ii>si's.  Tlio 
;.'('iiiTal  nili'  is  tliat  mitliiii^' luit  prescriptinM  caii  i)ar  an  aftiuii.  it  is  fur 
tliejnrv  liisny  iftlie  tiiiii;;  snld  w  as  f\aiiiiiii'<l  witliiii  a  reasmialile 
tiine,  and  if  tlie  ai'tinii  fulluwi'd  suoii  i'ikhi^'Ii.  (1) 

Tliis  was  an  arfioii  rédliihitoirr.  IMaintiff  declared,  tliat. 
on  7tli  Novemlter.  IM44,  lie  lioiiu^ht  froni  Défendant  a  cask  of 
olive  oil,  for  £4(S  !)s.,  wliieh  lie  paid  l'or  at  tlie  tinie,  Défendant 
])romisinj;  that  the  oil  sliould  lie  ^ood  olive  oil,  Ht  foi"  liur- 
nin},f;  tliat,  immediately  aftei*  tlie  oil  was  delivered,  lie  exami- 
ned  it,  and  fourni  it  unliurnaltle  and  uselcss  ;  tliat  lie  otfered  it 
l»ack  to  Défendant  wlio  refused  to  irceive  it:  conclusion,  tliat 
J)efenilaiit  lie  ordered  to  take  it  liack,  and  to  return  l'Iaintifi' 
priée  jiaid,  witli  interest  and  costs. 

Défendant  pleaded,  tliat,  at  tinie  of  .sale,  iie  wns  a  commis- 
sion niercliant,  and  kiiowii  as  sucli  to  IMaiiititf  ;  tliat  Défen- 
dant liad  received  said  oil  in  consi^nimeiit  fi'i  m  a  liouse  in 
Kn^laiid,  and  did  not  know,  at  tinie  of  .smIc,  tliat  it  was  nti'ec- 
ted  witli  any  vice  ;  that  l'iaintitt'  saw  a  saniple  of  it.  at  the 
time  of  sale  ;  that  it   was   delivered    to  IMaintiff,  on   the   7th 

(1)  V.  iiit.  iv"..S()  ce. 
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NovriiilMT  IjiHt  ;  timt,  iiftcr  it  luul  Imm-ii  si-vi-m  ilays  iii  l'iaintitrs 
jM»H.s('HHi(ni,  lit'  pivf  |)*>l'<>iii|)iiit  II  tiot»'  for  it,  wliicli  imtc  wiis 
«rtt'rwaiils  <luiy  ]»uiil,  tlms  clusin;;  tlic  tniiiHactinn,  in  rt'H|u'ct 
ot'  llir  saiil  oil  ;  tliat  tlif  Dclcmlaiit,  lit-t'oit'  IMaiiititt' mail*' any 
Ciiiiiplaiiit,  liiul  l't'iiiittcd  t<)  liis  iirincipal  tlir  pn^-cois  of  Mie 
Hal*-  ;  tliat  l'Iai'.itiM' iiia<l<>  iin  (-(Miiiilaiiit  uiitil  six  wn-ks  aft*T 
tln'  sait"  ;  tliat  it"  tluTc  was  aiiy  vice  in  tlic  (»ii,  at  tin-  tiiin-  nt' 
tlu'  sale,  it  was  casily  UMccrtainaM»',  and  tliat  il  any  i-wcli  vicr 
«litl  fxist,  tli»'  l'IaiiitiH'.  Iiy  i-oinniun  carc,  (■(»uM  liavr  asccrtai- 
ni'il  tlif  saine,  at  tlif  tinic  ot'  tli*-  sal(>  :  tliat,  if  tli*>  oil  <liil  not 
l)nni  Wfll.  at  tli»-  tinir  of  tlflivcry,  it  was  nu'ri'ly  lit-causi'  it 
liad  not  tinic  to  scttlc,  and  not  lu-caust'  any  vicr  t-xistcii  in 
thf  oil  att'crtin^f  its  sulistancc  or  csscntial  (|ualitii's;  tliat,  loii|; 
lictort'  tlic  institution  of  tlic  artitai,  tlu-  oil  liad  Ix^  if  fit  for 
u.sc  and  tliat  it  liad  not  takt'ii  an  unrcasoiialily  lon^  linic  to 
st'ttlf,  coiisidcrin^'  tliat  it  was  sold  in  tlic  orif^iiial  -a-ik  :  tluit 
iiiort-  tlian  si\  nioiitlis  clapsi-d  lictwi'cn  tinio  o*"  -.ali-  i  nd  tiic 
action. 

Af  fhc  it'Ud. — l'iaintitt'  calli'd  WoimI,  tlu-  Did'ciidan'  civ-rk, 
wlioprc-.  tliat,  at  tli*- tini*'  of  sale,  lie  was  askid  !,is  iipi- 
nioii  of  tilt'  oil,  and  s.jd  it  was  ;roo<l,  Knt  did  not  ^iiariiiitff  it  : 
fii.-^t  coniplaiiit  niadc  iiy  l'iaiiitit!"  alunit  a  inoiitli  aft'T  pur- 
clijusc.  IMaiiitiH"  otti'rcil  Itack  tlic  oil,  lait  witiHss  rcfustMi  it  : 
Plaintitl"  s,iw  i  saniplt-  of  oil  in  aiiotlicr  nisk  ;  caiiiiot  say  tliat 
tliat  saniplc  was  liurnaltlc  ;  aftcr  IMaiiititi'i-oinplaincd  of  tlic 
oil  sold  to  liiiii,  witiu'ss  tricil  soinc  of  tlic  saint'  lot,  aiitl  it 
woiilil  Ilot  Inirn,  luit  aftfi  wanls  it  iliti,  ami  now  it  ilt>fs  Inirii. 
IMaintitTs  two  olcrks  jn'ovt'tl  tlic  oil  uiilniinalil»',  ainl  usclt-ss 
at  tlu-  tinic  IMaintiH'opciictl  it  :  it  was  trictl  fairly,  tlic  part 
trictl  licin^  tliawi'il  pfi-fi'ctly  ;  tliis  was  aliouta  fortiii^dit  aftcr 
ticlivcry  :  l'Iaintifl"  i>trcrcil  it  Itack  to  Joncs  (aiso  an  ai^'ciit  for 
Dcfciidant),  ininictliatcly  aftcrwar<ls,  Oil  sucli  as  tliis  is  intcn- 
dcil  for  liurniiii:.  No  niainifactorics  licrc  wliidi  use  or  Iniv 
sucli  oil.  IMaiiititf  lias  tlic  oil  still  in  liis  possession,  l'iaintitr 
is  now  rctircil  frtaii  imsincss.  Otlicr  witncsscs  provctl  tliat  siidi 
oil,  oil  in  siu'li  Itulk,  was  iiitcntcil  for  liurniii};,  ami  was  <;ciic- 
rally  consiilcrcd  lanipoil  ;  oiic  saiil  tliat  lie,  soinetiiiic  aftcr  sale 
to  l'iaintitf'  asked  Défendants  derk  if  lie  liad  olive  huiip  oil 
for  sale,  wlio  rcjtlieil  tliat  lie  liail,  lait  coulil  not  .scU  it,  it 
liciiiK  had.  Fiiiito.ssiliic,  for  iiicrclv  jotikiiiif  at  oil,  to  sav  wlii'- 
tlier  it  is  lniriialilc. 

Dcfeiitlant  callcd  several  witncsscs,  aiiioii;;  tliciii  Wcotl,  tlic 
Dcfemlant's  clcrk,  wlio  prt)veil  tliat  Dcfeiidiiiit  was  ami  is  a 
coiiiiiii.ssioii  iiicrcliaiit  oiily  ;  tliat  tlic  oil  sulil  to  l'iaiiititl"  liail 
Itecii  rcfcivcil  on  commission  :  tliat  aftcr  sale,  ami  licforc  vi>\\\- 
plaint  was  made,  proccctls  liail  hccn  reiiiittcd  to  j.riiicipals  ; 
tliat,  silice  tlic  actiitii   liroii^dit,  witness   askcil    IMaintitf  to  Ict 
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Inm  try  tlieoil.lmt  Phiintirt"  l'clustMl.  Plaintiff  iiuiy  nut  hiive 
knowu  thîit  Défendant  was  u  ciMiiinission  int'rchant  ;  the  bill 
of  sale  was  niade  in  tlie  naïue  of  tlu;  Défendant  simply.  De- 
fendant  luiH  a  HÎgn  over  lii.s  |)lace  of  business,  lait  the  wordw 
"  conniiission  niercliant  "  are  not  ujion  it.  '''lie  custoni  oftrade  is 
that.hy  the  ^ivin^  and  tlie  takin^of  a  no^e,  the  transaction  is 
elosed.  Otlier  witness(!s  de])osed,thattlie  Board  of  Trade  aHowed 
only  </V\'o  daysfor  exaniination.af'tei'delivery  of  ^oods  sold  :  that 
oil  lias  a  j^n-eat  sedini\;nt,  and  does  not  settle  for  a  lon^  tiiiio  ; 
that  the  oil  sold  to  Plaintiff"  lui^ht  hâve  re(|uired  till  the  sprin^ 
to  settle  properly  ;  that,  Itefoi'e  settlin^,  the  oil  nii^ht  he  unfit 
for  use,  aîthou^h  not  had.  Olive  oil  is  used  in  manufactures, 
as  well  as  for  hurninff. 

Meukdith,  Q.  C,  &  Hethine,  for  Deferdant  :  The  Plaintift" 
did  not  liuy  /</)///*  oil  expressly,account  sales  state  olive  oil  sini- 
ply.  The  oil  sold  is  not  proved  to  liave  lieeii  useless  for  a  Viiriety 
of  purposes,  for  wliicli  it  nii^dit  hâve  heen  usi'd.  Défendant 
did  not  warrant  the  oil  souiid  foi-  hurnin^,  no  fraud  is  alUged, 
and  the  luaxini  vavcat  enii>Utr  ap])lies.  l)efendant,  Imyin^  the 
oil  wlieii  lie  did,  late  in  the  fall,  and  froiii  a  (piantity  just  re- 
ceived,  niust  hâve  kncjvn  that  it  would  hâve  heen  con^ealed, 
and  not  very  clear  for  sonietinie  afterwards,  l»ut  recpiire  tinie 
for  settling.    Action  is  brouij^ht  too  late  after  settlemeiit. 

Mackav,  for  l'iaintif}':  Froin  the  nature  of  the  contract  of 
sale,  vendor  is  hound  to  guarantee  that  the  thiii^^  sold  is  Ht 
for  the  purposes  for  which  it  is  houj^ht  ;  lie  is  as  niucli  hound 
to  this,  althou^h  lie  niakes  no  ex])ress  jfuarantee,  as  if  lie  did 
niake  one.  (Trojilong,  Vcnit',  -Hl):  Hère,  the  oil  sold  wa.i  not 
nierely  inferior,  lait  unhui'nable,  useless  ;  it  was  affectcd  with 
a  vice  lati'iit.  That  it  was  liought  for  hurning,  we  niust  pré- 
sume ;  that  is  usual  iiurjutse  to  wliioli  sucli  oil  is  apj)lied  ; 
witnesses  say  that  oil  in  sucli  hulk  is  for  hui'ning.  l'iaintitf'com- 
plained  soon  eiioUf,di,  and  there  is  110  ru  le  //a;/*?'/  time  (witliin 
thirty  years)  withiii  wliidi  such  actions  shall  he  lnouf^ht,  jury 
to  judge  whetlu'r  oi'  not  tlu'  action  lias  beeii  hrought  soon 
enough.  Flaiiititi"  is  not  proved  to  hâve  dealt  with  Défendant, 
except  in  liis  owii  sole  nanie.  Wliat  if  the  oil  lie  good  now  i 
It  is  proved  to  hâve  l»een  had  wlu'ii  he  wanted  it.  If  had, 
wlien  IMaintifi'  wanted  to  use  it,  aud  when  action  iirought, 
sufhcient.  Wliat  if  IMaintiti"  paid  for  the  oil  (  Actions  like 
the  présent  are  never   hrought  luit  to  recover  a  price  ihiUI. 

Day,  J.,  ehaifred  the  juiy.  It  is  not  suflicient  that  a  vice 
exist  in  the  tliiiig  sold.  It  niu.st  he  of  a  cliaracter  not  to  l»e 
perceived  at  once.  The  vice  alleged  to  have  lieen  in  the  oil  sold 
is  of  such  a  cliaracter.  Defenclant  was  hound  to  guarantee  that 
the  oil  sold  was  fit  for  tlu'  usual  {jjeiieral  purjioses.  It  is  for 
the, jury  to  say  fia'  wliat  jmrpose   IMaintiH'pnihably  hought 
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it,  aiul  for  wliat  purposes  it  waw  probably  sold.  Estiiltlished 
that  oil  iii  Hucli  packat^es  is  generally  iised  for  Iturniiif».  A])peai"8 
clearly  that  the  oil  would  uot  Imrn  wlieii  Flaintirt' tried  it.  It 
is  for  the  Jury  todeeidtî,  whether  the  fact  tliat  the  oil  was  not 
combustible  at  the  tiine,  althou^h  it  inay,  since,  havo  become 
combustible,  is,  or  is  iiot  sufficient  to  set  aside  the  sale.  Was 
the  Défendant  bound  to  sell  oil  burnable  dt  that  time  ?  Would 
a  temporary  defect  in  the  oil  entitle  Plaintiff  to  set  aside  the 
sale,  and  seek  back  the  price  ?  It  is  said  that  the  action  is  not 
broughtintime:  thegeneral  rule  is,  that  nothing but  prescription 
can  bar  an  action.  In  causes  like,  the  présent,  usage  will  govern 
probably.  If  the  jurors  think  that  Plaintiff  examined  the  oil 
within  a  reasonnal»le  time,  and  that  the  action  has  foUowed 
soon  enough,  Plaintifi'  is  entitled  to  verdict  The  payment  by 
Plaintiff  neither  increases  nor  diminishes  the  rights  of  the 
parties,  nor  is  tlie  case  affected  by  the  Defendant's  being  a 
commission  merchant  :  Défendant  did  not  treat  with  him  in 
that  (piality,  antl  did  not  know  any  other  party  but  Défen- 
dant. The  jury  returned  a  verdict  for  Plaintiff,  granting  his 
conclusions.  (/  H.  de  L.,  p.  02.) 


LEASE.-SAISIE-GA6ERIE. 

Cot^RT  OF  Queen's  Bench,  Montréal,  July,  1845. 

ZEKiLEU  V8.  McMaHOX. 

Hihl  :  Tliat  tlie  h'HSf)r,  tn  ii.se  tlic  rijrlit  of  Sainir-gngrrir  par  droit  de 
.<.«//(',  is  Ixmiul  t(i  (U'dare  and  prove  that  tlie  k'Hsee  liaa  not  left  suili- 
cient  fiirniture  to  secure  the  rent.  (1) 

The  Plaintiff  in  this  cause,  by  deed  before  notariés,  leased 
to  the  Défendant,  a  hardware  merchant,  a  certain  house  and 
premi.ses  in  Notre  Dame  street  (Montréal),  foi-  the  term  of 
five  years,  from  the  l.st  of  May,  \>*>\'.\,  for  the  [trice  of  £l(jO, 
for  the  first  year,  and  £200,  for  each  subse(]Uent  yeai*,  payable 
by  (piarterly  paymcnts.  Tn  tlie  moiith  of  Mardi,  as  the  Défen- 
dant was  removing  tounother  place,  the  Plaintiff  i.ssuetl  against 
\\\\\\  (i  8((iHie-(j(i(jerie  par  dvoH  de  Hiiite,  setting  forth,  in  his 
déclaration,  that  the  Défendant  was  rcniorituf  <dl  his  hmise- 
hold  faniitiire,  irhich  fiirnishcd  the  said  house,  avd  were 
affecffil  to  t.'.e  pat/ment  of  the  mit  stipulated  in  the  said  lease, 
praying  that  the  said  honsehujd  furnituic,  anil  other  goods, 
shoultl  leiiiuin  saisis  (/a(/és,  for  s(>curity  of  the  rent  to  bocome 
due,  according  to  the  .said  luase. 

(1)  V.  art.  1623  et  1024  C.  C. 
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this  action  tlio  Défendant  pleadcd  a  donmiTcr,  and  tlie 
ffencnil  issue. 

Tlie  reasonH  in  support  of  tlie  detnurrer  were  !is  follows: — 

Firstlif.  Bocause,  inasnnu'h  as,  at  the  tinie  of  the  institution 
of  tlie  présent  action,  and  of  the  issuin^  of  the  writ  of  sdls'w- 
(jdift't'ie  in  tlie  said  cause,  the  l'iaintifls  admit,  in  their  décla- 
ration, that  their  was  no  suni  of  nioney  whatever  duc  or  pay- 
altle  hy  the  Défendant  to  the  HlaintiHs,  under  the  lease  nien- 
tioned  in  the  PlaintifF's  déclaration,  the  IMaintiff  cor.ld  not, 
■by  law,  sue  ont  a  writ  of  xdlsic-çfni/f'ric  a^iinst  hini,  the  De- 
fendant,  or  brin^  the  présent  action. 

SccoikHi/.  That,  inasnnich  as  it  is  adiiiitted,  by  the  said  de- 
chiiation,  that,  at  the  tinie  aforesaid,  the  Défendant  was  not 
indebted  to  the  Plaiiititf  in  any  suni  of  nioney  whatsoever,  for 
rent  of  the  preniises  in  the  said  déclaration  desci"ib»'d,  the 
Flaintifi'couM  not,  by  rea.son  of  the  transfer  toother  preiiii.ses 
of  any  part,  or  eveii  of  ail  the  household  furniture,  and  other 
effects  contained  in  the  .said  bouse,  wa^e  any  action  at^ainst 
the  said  j)i'fendant,  other  tlian  an  action  to  re.scind  the  lease 
nientioned  in  the  said  déclaration. 

T/iirtUy.  That  ii  is  not  alle^ed,  in  the  said  déclaration,  that 
tliere  were  not,  at  the  tinie  of  tlu^  institution  of  the  siiid  action, 
liousehold  furniture  and  other  chattels  suflicient  in  value  to 
answer  for  the  payinent  of  one  year's  rent  of  the  preniises 
leaseil  by  tlie  Plaintitf  to  the  Défendant. 

The  l)efendaiit  adiiiitted  that  ail  the  goods  seize<l  (forniinfr 
alniost  a  complète  stock),  liad  been  renioved  by  liini  froni  the 
l'iaintiff's   preniises  into  the  new  stoi'e,  within  the  eij^dit  days 
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dant rested  on  the  Kilh'd  article  of  the  Couiuxic  (la  Paris, 
^rantinjT  the  ri^lit  o1  saisir  ; ja; /c r.  ïor  nm'arn  of  rent  only, 
and  that,  if  then-  were  not  in  the  piemises  sutHcient  furniture 
to  .secure  the  rent,  the  le.s.sor  liad  no  other  reiiiedy  than  the 
action  of  ejecttnent,  and  insiated  on  the  necessity  of  allepng 
the  insufficiency  of  the  turn  turc.  On  the  other  jiait,  the 
Plaintift'  contended,  that  it  was  iiicuiiibeiit  on  the  Défendant, 
in  order  to  invoke  the  excejition  to  the  gênerai  principle.^ran- 
ting  the  droit  de  suite,  to  show  that  the  preniises  were  fur- 
nished  sutticientlv,  the  Plaintif!' beiiit;  leffallv'  unable  to  enter 
the  lessee's  hou.se,  to  ascertain  the  aniount  of  valu(>  of  the 
goods  and  furniture  therein,  otherwise,  it  would  be  obli^inff 
the  Plaintift' to  ])rove  a  dene^'ation,  jn'onrcr  ht  véijutive  ;  and 
that  the  allégation  re(|uire(l  l)y  the  Drfendant  wa.s  C(>ntaiin'<l 
in  tlie  woi'ds  uscd  in  tlie  declanitioii  and  above  cited.  Ami,  as 
to  the  riii'lit  of  sei/iii;r  liefovc  the  l'eut  is  due,  it    would  bc  ilc- 
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tui't'.    On  t!i  •  J  "t'.i  .luly,  I.S4Ô,  tlic  court  ruiulcRMl  the  f»>ll<)\v- 
i"K  .jn<l<,nii('nt  : 

riu'  cDurt,  coii.sidorinfj  that  therc  is  no  proof  bcforc  tli  • 
court,  or  oï  ri'coi'd,  that  tlif  liousc  ami  [)r.'iiii.ses  iu<'utit)nod 
and  dcscrilM'd  in  tlu*  Plaintitr.s  «U^claration  wt-n^  not,  at  tliti 
tinu'  oF  iH:<uin;f  tht!  stiisic-tjtiiffrii',  fravn'isW'd  for  sci'urity  ot' 
the  r^iiit  to  !)'C")Ui'^  duf  for  the  said  prciniscs,  undcr  tho  loaso 
thoroof,  froin  thi*  Plaintitfto  th  •  ])  fcnilant,  passcd,  &e.,  doth 
di'clarc  tlu'  stiisic-i/infcrU  nia<lo  in  this  causo  ludl  and  void, 
(l  H.  de  A.,  p.  î>.5./ 


DEEi)  OF  COMPCSinON. 

1\  Ti!i:  Provincial  Coiut  ok  Ai'I'KALs,  (^uoltoc,  1H42. 
CuviLLiEK  ot  iiL,  Appollants,  and  Bi'TEAr,  Rospondont. 

llihl  :  Tliat  il  (Icoil  oi"  ('(111111(18111(111,  lictwt'oii  ii  (irin  an<l  tlio  crt'ditdrs 
of  that  lirm,  lu  wliicli  11  Is  .sti|)iilat.O(i  thaï  ail  tho  croditorn  .sliall  .si^n, 
Ih  iKit  validdi-  l)liiili:i;r  uiMiiiany  oftluicreditorH,  udIosh  tlioy  ail  .sijxii.  1) 

This  was  an  action  of  assuinpsit,  hrouj^ht  for  tho  rocovory 
of  tho  suni  of  £!>()(),  aniount  of  four  sovoral  proniissory  notes 
moutionod  in  tlio  doclaration  of  thi'  l'Iaintiti's,  allo^'oil  to  havc 
boon  niado  hy  tho  Dofondant,  and  ono  Martin  Malhorhos,  at 
tho  tiiuo  of  tho  niakiii^' of  which  notes,  the  said  Défendant 
and  tho  said  Martin  Malhorhos  woro  oopartnors. 

To  this  action,  tlio  Défendant  pleadod  hy  perpétuai  excep- 
tion, periuiij>f<)ire  en  droit,  that,  by  deod  executed  at  Québec, 
beforo  Prévost  and  another,  notariés,  tlie  "2(ith  dav  of  Oetober, 
\H',V.),  th(î  copartiiorship  betwoon  the  said  J)efondant  and  tho 
said  Martin  Malherbos,  was  dissolvod  and  discontiiuiod  ;  that 
the  said  DofoTidant,  to  eiiablo  hini,  tho  said  Malhorlios,  to 
sottie  the  atiiiirs  of  tho  said  copai-tnorship,  authorisod  hini  to 
that  oti'oct,  an<l,  af^roed  that  tho  said  Malhorhos  should  us(  , 
and  dispose;  of  tho  stock-in-trade  of  tho  said  copartnerslii]  , 
upon  tlie  condition,  that  upou  such  disposai  of  tho  said  stock- 
in-trade,  Malherbi's  should  olitaii.  l'ir  the  i)efondaii*,a  t'ull  and 
entire  dischariro  froni  tho  creditors  of  tho  said  copartnorship. 

That,  on  tho  :i()th  Octobor,  bS.SÎ),  by  act,  lioforo  Doucet  and 
another,  r'otarios,  betwoon  Malherbos  of  tho  ono  part,  an<l  tl;e 
Plaintitis  and  divers  other  creditors  of  tho  copartrurship, 
bofoi'o  oxistinj^  botwotMi  the  said  Malherbos,  and  tho  said 
Buteau  of  tho  othoi'  part,  tho  said  Plaintitis  had  roh'asod  and 
dischai'm'd  the  said  Buteau  froni  ail  daims  and  d(  niands  what- 
soovor,  in  r.'Iation  to  tho  said  co  artiior.ihip. 

(\)  V.  la  ciiiisf  (le  liiauttnj  O  a/.,  vh.  A'«;<  i//«  ,  supra,  ji.  417. 
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By  spécial  ansvver  to  this  exception,  it  was  alleged,  tliat,  by 
the  (leed  of  the  .'ÎOth  of  Octolter,  1H39,  Malhcrlies  luul  uiuler- 
takeii  to  pay  the  creditors  of  the  said  c<jpartner.ship  the 
amount  ot"  their  respective  chiiins,  that  Malherhes  had  failed 
in  this  un(k;rtaking  :  that  it  was  covenanted,  hy  the  deed, 
that  ail  the  creditors  of  the  copai'tnership  shoidd  siffn  the 
sauie,  vvithin  one  month  ;  that  certain  of  the  creditors  nanied 
in  the  said  deed  had  refused  to  sign  the  saine  ;  that  the 
release  pleaded  was  conditional  ;  that  the  condition  not  having 
ben  fulfilled,  the  debt  claiined  by  the  l'iaintitfs   was  still  due. 

Tlie  main  (juestion  raised,  was,  as  to  the  vjvlidity  of  the 
deed  of  the  30th  of  October,  IKY,),  in  binding  those  creditors 
of  the  copartnership  who  had  signed  the  saine  ;  a  number 
of  the  creditors  nanied  therein,  and  who  were  to  hâve  become 
parties  thereto,  having  subseipiently  refused  their  asscnt. 

It  was  contended  ou  the  part  of  the  Plaintiffs,  that,  l)y  the 
deed  of  October,  1889,  the  covenants  contained  in  the  same, 
were  not  binding  or  any  of  tluî  subscribing  parties  thereto, 
until  ail  the  creditors  of  Buteau  and  Malherbes  had  signed  it  ; 
that  several  of  t)ie  ci'editors  having  refused  to  sign,  the  deed, 
was  null  and  void  as  to  ail  ;  (1)  no  other  agreenient  could  be 
entered  into,  because  the  deed  contained  an  assignnient  to 
Malherbes  of  ail  the  stock-in-trade  of  the  partnersliip,  and 
liow  could  a  few  of  the  creditors  assign  the  stock,  without  the 
consent  of  ail  the  creditors?  That  the  refusai  of  one  creditor 
to  sign  the  deed,  put  it  out  of  the  power  of  the  contracting 
parties  to  perfonn  the  covenants  contained  in  the  same  ;  that 
the  authority  given  by  Buteau  to  Malherbes  to  dispose  of  the 
stock,  was  upon  condition  that  Malherbes  should  obtain  a 
release  froni  ail  the  creditors. 

On  behalf  of  the  Défendant,  it  was  urged,  that  the  dischar- 
ge was  unconditional,  with  respect  to  hiiuself  ;  that  the  con- 
dition could  only  by  applied  to  Malherbes;  that  this  interpré- 
tation of  the  deeil  was  borne  out  by  the  powers  which  lie, 
the  I)efen(h\nt,  bas  intrusted  to  Malherbes,  liy  the  deed  dissol- 
ving  tlu^  co)  artnership  ;  that  the  assignnient  of  the  copart- 
nersliip's  efiects  niade  by  the  creditors  to  Malherbes,  had  had 
the  eftect  of  putting  Malherlies  in  possession  of  the  said  effects  ; 
that  this  act  of  the  creditors,  who  were  aware  of  the  powers  in- 
trusted to  Malherbes  by  the  l^efendant,  and  of  the  condition 
which  the  Défendant  had  attached  to  Malherbes  niaking  an 
assignnient  to  the  creditors,  naniely,  his  obtaininga  discharge 
at  their  hands,  was  sufficient  to  entitle  the  Defemlant  to  a  re- 


m. 


:  i 


(1)  Pothier,  Od/inafioiis,  n*  Il  ;  G  Terni  Reports,  Cooliwj  va.  Xoi/ck,  p.  '263; 
2  Bell's  Covivifv/arivs  on  the  lair  o/Scof/mid,  p.  472,  p.  12,  note,  and  p.  473, 
note  ;  6  Toiillier,  p.  625,  n.  586  ;  p.  643,n.  606. 
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loas(>  ;  that  thc  Pliiiiitiffand  otheix,  the  creditors  of  thc  copart- 
lUTship,  haviiiir  accepted  Malherbes  alone  as  tlu'ir  dehtor,  in 
tlie  place  ami  stead  of  the  copartuers,  this  was  the  sahstitu- 
tion  of  one  debtor  to  aiiothor,  whicli  had  the  effect  of  dischar- 
ging  the  copartiu'i'ship  deltt  of  Butt-au  and  Malhcrbes,  and 
consLMiuently  of  roleasing  the  Défendant. 

By  thejudgnient  rendered  in  the  Court  of  King's  Bench, 
the  action  of  the  Plaintiff's  was  disniissed,  upon  which  the 
Plaintirts  havinj^  taken  their  case  l»efore  the  Court  of  Appeals, 
that  tribunal  reversed  the  judgnient  of  the  Court  of  King's 
Bench,   and  awarded   to  the   l'hiintitfs  the   amount  of    their 


leinan< 


1.  (  1  /;.  de  L,  p.  109) 


ich  he, 
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Icopart- 
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.'ft'ects  ; 
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p.263; 
V\  p.  473, 


ATTfiRMOIEMENT.-HESOLnriON. 
Cour  du  Banc  de  la  Heine,  Québec,  81  mars  1.S45. 

Atkinson  vs.  Xesiu'it. 

.hnjè  :  tjno  lo  ternit' de  paieiiu'ut,  iixé  imr  un  acte  iraterinniement,  ost 
une  conditinn  résnliituire,  <iiii  annule  l'acte  do  |)leiM  droit,  Hans  qu'il 
Suit  besoin  d'en  lliire  prononcer  la  résolution  en  jnstii'(!,(ît  qui  doni\e  an 
créanciiM"  le  droit  de  poursuivre  (h  ii/min,  le  recouvrement  de  la  créance 
orijrinaire,  si  le  débiteur  laisse  ex|)irer  le  ternie.  (1) 

Les  Demandeurs  poursuivaient  pour  le  rocouvrem>Mt  do 
certains  billets  promissoires  consentis  par  le  Défendeur  en 
leur  faveur.  On  leur  opposa  <{ue,  par  un  acte  d'atermoienu'nt, 
ils  avaient,  conjointement  avec  les  autres  créanci(;rs  du  Défen- 
deur, consenti  à  recevoir  du  Défendetir,  en  paiement  de  leur 
dette,  une  somme  de  dix  sehellings  dans  le  louis,  payable  à  cer- 
taines époques  fixées  par  l'art.  M;  et  le  Défeiuleur,i  n  accomplis- 
sement de  cet  acte,  offrait  de  payer  l'instalmen*;  échu,  et  en  fit 
le  dépôt  eu  cour.  Les  Denumdeurs  prétendaient  (jue  le  Défen- 
deur, ayant  fait  défaut  de  payer  l'installementau  terme  fixé,  il 
n'était  plus  en  droit  de  se  ])révaloir  de  cette  act»;,  (pli  devait 
être  regardé  comme  non-advenu,  tit  (jUe  leur  droit  d'action 
pour  le  recouvrement  de  leur  créance  originaire  renaissait  de 
plein  droit. 

La  preuve  ayant  établi  ce  <léfaut,  nonobstant  les  offres 
faites  (après  le  terme  expiré),  par  le  Défendeui",  et  <|Uoi(|Ue 
les  Demandeurs  îi'eussent  jamais  mis  le  Défendeur  en  demeure 
de  payer,  par  le  jugement,  la  cour  a  débouté  le  Défendeur  de 
son  exception,  déclaré  ses  offres  insufti.santes,  et  a  maintenu 
l'action  des  Demandeurs  sur  leur  créance  originaire. 

(1)  V.  H<(inilry  it.  al  \A.  liatvil/i,  supra,  p.  447,  et  C/n'iV/iVr  »7  ri/,  v.s.  lialenn, 
supra,  p.  4()7. 
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Tlio  court,  considt'rin^  that  thc  siiid  Anthony  Atkinson, 
Williiun  Atkinson,  an»!  Oeor^i'  William  r.sltonu',  tlie  Plaintiffs, 
hâve  proviMl  and  estai )lislRMl  the  scvoral  faets  allt'^i'tl  in  thcir 
déclaration,  and  on  which  their  said  action  is  ^ronnded,  and, 
considerin^,  also,  that  the  said  ixdease  ])leaded  and  set  up  hy 
the  said  John  James  Nisliitt,  the  Défendant,  in  l)ar  ot"  the 
said  action  ot'  the  saM  Plaintitt's,  was  eonditioned  aîid  made 
to  dépend  :n\  a  condition  précèdent,  which  was  iiot  fidtilled 
hy  tlie  said  l)efen<hint,  and  that  the  temporaiy  and  i)ei-petual 
exceptions  in  this  cause  fyled  by  the  said  Defeixhint  are 
without  lepd  foundation  ;  it  is  adjud^ed  tliat  the  said  tem- 
porary  and  perpétuai  exceptions  of  tlie  said  l)et'en<lant  l»e, 
and  the  same  are  herebv  overruled  and  dismissed,  and  it  is 
further  adjud^ed  that  the  said  Plaintitis,  for  the  causes, 
niatters  and  thin^s  set  forth  in  the  said  déclaration,  do  recover 
from  the  said  John  James  Neshitt,  the  Défendant,  the  suni  of 
five  hun<lred  and  six  pounds  eleven  shillirg^  and  two  pence, 
current  money  ot'  the  province  of  Canada. 

J.  DrVAL,  procureur  des  Demaïuh'Urs. 

Lemkvkk  et  A\(JEKs,  pr(X'Ui'eurs  du  Défendeur. 

Cette  cause  a  été  portée  en  apju'l,  par  le  Défendeur,  .lais  a 
été  l'étrlée  ])ar  les  parties,  avant  d'avoir  été  ju<jée. 

Cette  décision  établit  uniformité  i!e  jurisprudence,  dans  le 
district  de  Québec  et  dans  le  district  de  Montréal,  ainsi  que  le 
constate  le  jugement  rendu  dans  la  cause  de  lUaadry  et  ni.  v.s. 
linreUle  riip[)ortée  mipra,  p.  447.  Dans  l'affaire  Hcatitlri/  et  al. 
vs.  lUirc'Ue,  on  avait  alléijué  l'acte  d'atermoiement,  et  on  en 
avait  demandé  la  nullité,  tandis  que,  dans  la  ju'ésente  instance, 
on  avait  jioursuivi  sur  la  créanc(î  ori^nnaire,  de  même  (|ue  si 
l'acte  d'atei'nioiement  n'eut  jamais  été  consenti,  et  le  Défen- 
deur fit,  de  ce  défaut  <le  demande  nullité,  un  de  ses  moyens 
de  défense.  (1   R.  de  L,  p.  111.) 


PAESCRIPTÏON.-COLLEGE. 

Coiiî  1)1-  h.\sr  DE  LA  Reixe,  Québec,  2!)  janvier  1(S45. 
La  Cohi'ok.v'I'iox  dc  Coi.i.kce  de  SAiN"rE-ANKE,7x  A.  C.  Tas- 

(•IIE15EAI'. 

Jtigê :  *.lw  l'action  des  jiréccpteiirs  des  institutions  ]nil)li(n:('s  so 
prescrit  pjir  nn  an.  (1) 

La  Demanderi'.sse  réclamait  <lu  Défendeur  .£43,  comme 
balance  à  eux  due  |  ar  le  Défendeur,  ]<  iir  la  jx  iision  de  .son 
tils  au  collèoe  de  Sainte-Anne,  pendant  les  années   iM.'iô,  l.SîUi, 


(1)  V,  (lit.  2'_>(;i  ot2'J«2(\  V. 
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Lo  Défondour  prt^tcndait  avoir  pay^  d'avance  à  nicssirc  Pain- 
C'iiand,  fondateur  du  collèj^o  Sainte-Anne,  alors  dans  de  {grands 
enibarras  pécuniaires  causés  par  les  dépenses  considérables 
(pi'il  avait  encourues  dans  l'érection  de  son  collège,  une  somme 
plus  (juo  suffisante  pour  couvrir  la  réclamation  des  Deman- 
deurs. A  répoijue  de  l'institution  de  cette  action,  messire 
Painchaud  était  mort  ;  l'administration  du  collège  avait  passé 
en  d'autres  mains,  les  entrées,  dans  les  livres  de  l'institution, 
étaient  rien  moins  que  suffisantes  pour  donner  îles  renseigne- 
ments certains  sur  les  prétendus  paiements  allégués  par  le 
Défendeur.  Tous  les  ])aiements  avaient  été  faits  sans  qu'il  eût 
été  donné  de  reyus,  plusieurs  hor-i  de  la  présence  de  témoins, 
(juel(jues-uns  par  l'entremise  d'agents  illettrés,  incapables  de 
constater  les  sommes  exactes.  Toutefois,  le  Défendeur  oppose 
à  cette  action  deux  exceptions:  1"  l'excejjtion  de  paiement; 
2"  l'tîxception  de  prescription,  savoir  la  prescription  annale, 
offrant  de  se  libérer  par  serment. 

Le  jugement  de  la  cour,  statuant  seulement  sur  l'exception 
de  prescription,  l'a  admise,  et  a  débouté  la  Demanderesse  do 
son  action. 

Cette  prescription  n'est  pas  formellement  prononcée  par 
notre  Coutume  (de  Paris)  ;  elle  est  empruntée  à  l'article  2(55 
de  la  C\)utume  d'Orléans,  à  propos  duquel  Pothier,  en  son 
Traité  de»  ohli(j(if lova,  n  709,  dit:  Et  c'est  aussi  un  droit 
coinriiv  n.  Deux  autres  Coutumes  avaient  aussi  des  dispositions 
expresses  sur  le  sujet  :  celle  de  Bourbonais,  art.  13,  et  celle  de 
Bar-de-Duc,  art.  114. 

Cette  prescription,  d'ailleurs,  n'est  qu'une  présomption  de 
paiement,  et  celui  (jui  l'allègue  doit  toujours  t)ttrir  de  se  purger 
par  serment.  (1  R.  de  L.,  p.  112.) 


:  ) 
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PROCES  PAR  JURT.— NOnVEiU  PROCES.-ASSURANCE. 
Cour  du  Banc  de  la  Reine,  Québec,  80  mai  1844. 


Tas- 

ir.cs  so 

'omme 
le  .son 
bS8ti. 


William  Dill,  Demandeur,  vs.  La  Compagnie  d'As.surance 
DE  Québec. 

.fiKjé  :  (Qu'une  i)!irtio,  qui  .succombe,  clans  un  procès  civil  devant  nn 
jnry,  n'a  i)as  droit  de  doniandcrun  nouveau  procès, il nioinw  défaire  voir 
"  évideniUKMit  "  (pie  leur  rajjport  ou  verdict  est  contre  la  j)reuve 
offerte  ou  en  contradiction  directe  avec  cette  preuve  "  ckarly  agniimt  the 
erùlt'iirr."  (1) 

Le  délai  porté  dans  les  repliements  d'une  compagnie  d'assurance,  de 
notifier  et  déclarer  l'incendie  et  ses  circonstances,  i\  la  compajinie,  n'est 

(l)  V.  art,  4'2()§  13  C.  P.  C. 
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pas,  (liins  tontes  los  circdiiHtuin'CH,  un  tormo  fatal  ot  tullcniontdo  rignoiir, 
(HU),  faiito  lie  rc!iuj)lir  "  il  la  mimito  "  cette  condition,  l'aHsnré  doive 
I>erdro  pour  tonjotirH  tout  reeourH.  (1) 

Sur  inution  pour  un  nouveau  procès,  faite  par  l'Assurance 
(le  Québec,  entendue  le  1()  d'avril  I.S44, devant  Leurs  Honneurs 
sir  James  Stuart,  juge  en  chef,  et  les  ju^es  Panet  et  Bedard. 

Le  trente  mai  IH44,  la  cour  a  rejeté  la  motion  pour  un 
nouveau  ])r()cès,  le  ju^e  en  chef  différant  d'opinion  d'avec  la 
majorité  de  la  cour. 

Nous  devons  à  l'oliliffeance  de  l'un  des  honorables  juges,  les 
notes  suivantes  à  l'appui  de  la  décision  de  la  cour. 

L'a])plication  faite  à  cette  cour  (sst  une  demande  de  la  part 
de  l'Assurance,  condanniée  par  le  rapport  du  jury  à  payer  au 
Demandeur  la  sonnne  de  £887  Kks.  lid.,  pour  un  nouveaix 
procès.  Cette  demande  est  fondée  sur  deux  motifs  principaux. 

Comme  premier  moyen  l'Assurance  allègue  (pie  le  Deman- 
deur Dill  ne  pouvait  obtenir  conti'e  elle  une  condamnation, 
parce  qu'à  défaut  de  s'être  conformé  à  la  15*  condition  de  sa 
police,  (pli  ne  lui  donnait  qu'un  délai  de  14  jours  pour  faire  sa 
réclamation  en  détail,  ce  (pli  est  admis,  il  n'a  pas  prouvé  une 
extension  du  terme  voulu  par  cette  15*  condition,  jus(pi'au  2(S 
(octobre,  jour  où  il  a  fourni  son  compte  en  détail  ;  exten.si(m, 
ajoutt*  (die,  acc(jrdée  au  Demandeur,  par  des  personnes  n'ayant 
pas  le  (h'oit  de  lier  la  compagnie.  Conune  second  moyen, 
l'A.ssurance  allègue,  de  son  C(^té,  la  preuve  de  ces  chefs 
d'exception  (déjà  jugés  (m  loi  suffisants  pour  faire  renvoyer 
l'action  du  Demandeur),  et  insiste  sur  un  nouveau  procès,  sur 
le  principle  (jue  le  verdict  du  jury  est  contraire  au  témoi- 
gnage rendu,  et  que  ce  rapport  du  jury,  est  par  lui-même,  une 
preuve  évidente  "  cV une  faiisne  déddration  "  de  la  part  du 
Demandeur,  circonstance  (|ui,  par  (îUe-même,  était  suffisante 
pour  le  faire  déclarer  déchu  de  tout  droit  de  recouvi'er  auciuie 
indenniité. 

Nous  posons  en  principle  que  c'est  à  celui  qui  excipe,  et 
qui,  en  excipant,  devient  Denumdeur,  à  prouver  ses  alléga- 
tions. C'était  donc  à  l'Assurance  qu'incombait  l'obligation  de 
prouver  les/rti^,s'  nécessaires  à  sa  défense,  et  par  elle  avancés 
comme  moyens  d'exception,  savoir,  "  que  le  feu  n'était  pas 
accidentel,  que  le  Demandeur  en  était  la  cause,  soit  par 
méfait  ou  négligence  grossière,  qu'il  avait  fait  une  faitsse 
déclaration,  en  matière  essentielle,  dans  l'intention  de  trom- 
per l'Assurance.  "  Il  n'est  pas  dans  la  bouche  de  l'Assurance 
de  dire,  que  le  Demandeur  ne  prouve  pas  que  le  feu  est  l'ettet 
d'un  accident,  "  et  d'en  conclure  que  c'est  le  Demandeur  qui 
en  est  la  cause,  ou  que,  du  moins,  on  doit  le  présumer.  "   L'in- 
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verse  «loctrine  est  lu  seule  reconinie  jmr  la  loi.  llien  ne  se 
pn^siniie  de  ee  (jui  peut  entacher  riioiuieur  trautrui,  ou  porter 
atteinte  à  ses  jours. 

Il  n'y  a  point  d'exceptictn  en  faveur  <les  Assurances  au.\ 
règles  générales  posées  dans  le  droit  romain. 

Ei  incmnbit  prohatio  qui  dicit.  Actori  incunihit  onus  pro- 
bandi.  In  (\Kceptionilius  dicenduni  est  rcam,  partibus  tirtaris 
t'ungi  oportere  :  ipsunKjue  exceptioneni  velut  intentioneiu 
iinplere  (Pand.,  lib.  XXII,  tit.  III,  De  prohationilms.) 

TouUier  (H"  vol.,  p.  22,  n"  IH)  lu;  t'ait  pn'wpie  (pie  la  traduc- 
tion de  ces  textes,  quand  il  dit:  "('elui  «pli  foiide  sa  prétention 
sur  -me  négative,  soit  en  demandant  soit  en  défetidunt  "  doit 
être  chargé  du  t'ax'deau  de  la  preuve,  sans  distinguer  si  c'est  une 
négative  de  droit,  de  fait,  ou  de  (jualité.  Baiuiis,sons  donc  de 
l'école,  et,  pour  toujours,  la  subtile  et  inutile  doctrine  des 
Glossateurs  ;  bannissons  du  barreau  la  fausse  et  ti'iviale 
maxime  (ju'on  ne  prouve  pas  une  négative.  Restons  invaria- 
blemetit  attachés  à  ce  principe  fc^idamental  dicté  par  la  saine 
raison  :  que  c'est  à  celui  (pii,  soit  par  action,  soit  par  "  excep- 
tion," fonde  sa  prétention  sur  une  affirmativt'  ou  sur  une 
négative,  (ju'incombe  le  fardeau  de  la  preuve,  sans  excep- 
tion. 

Merlin,  Rcpt.,  p.  406,  verho  police  lît  cent,  d'assurance  : 
"  Quant  un  négociant  a  fait  assurer  ses  effets  pour  une  somme 
(pli  excède  leur  valeur,  on  présume,  <lans  le  doute,  (pi'il  l'a 
fait  "  de  bonne  fol  et  par  ignorance  ;  "  c'est  pourijuoi,  lorsipie 
les  assureurs  allèguent  (ju'il  y  a  de  la  fraude  de  sa  part,  et 
qu'en  conséquence  ils  demandent  la  nullité  de  l'assurance,  ils 
sont  tenus  de  prouver  cette  fraude." 

Aussi  la  cf)mpaguie  a-t-elle  senti  la  nécessité  d'offrir  la 
preuve  des  méfaits  dont  elle  accuse  le  Demandeur  ?  Mais  à 
(jui  appartenait  de  juger  de  la  suffisance  de  cette  preuve  ?  au 
jury,  comme  l'a  très  bien  observé  le  savant  juge  en  chef  en 
son  adresse  aux  jurés.  Toutes  les  (juestions  de  fait  étaient  de 
leur  ressort,  et  ils  les  ont  décidées  dans  un  sens  contraire  aux 
intérêts  pécuniaires  de  la  compagnie.  Ils  avaient  ce  droit,  et, 
à  moins  que  l'a-ssurance  ne  puis.se  faii'e  voir  "  évidemment  " 
(pie  leur  rapport  est  contre  la  i)reuve  offerte,  ou  en  contradic- 
tion directe  avec  cette  preuve,  elle  n'a  pas  droit  à  un  nouveau 
px'ocès.  Il  ne  suffit  ))as  à  l'Assurance  de  pouvoir  dire,  <pi'il 
appert,  par  la  preuve  de  circonstances  propi'es  à  faire  planer 
des  soupçons  sur  le  Demandeur  et  difficiles  àexpli(pier,  (ju'une 
partie  du  témoignage  est  détruite  par  l'autre,  (pi'il  y  a  con- 
trariété, que  la  prépondérance  ih'  la  preuve  est  en  faveur  de 
la  compagnie,  ou  cpie  le  jury  sans  erreur  étrange  aurait  pu 
rapporter  un  jugement  différent  :  tout  cela  ne  suffit  pas,  l'Assu- 
rance doit  aller  un  pas  plus  loin,  et  montrer  évidemment"  que 
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le  riij)p»)i-t  (lu  jury  est  "fh'drli/  (ij/tiiiiKt  (Iw  cruinicr,"  en 
coiitriulictioii  avec  la  prouve  oftVrtc. 

])auH  la  cause  Siruin  vh.  I/hII,  '.hl.  Wils.,  p.  4;").  "  A  uew 
trial  was  ret'used,  tli(iu;(li  tlie  cliiet'  Ju.stici'  reported  tlmt  tlie 
strenj^th  oi'  évidence  was  a^ainst  tlie  veidict.  ' 

Dans  1  Will.,  p.  22,  l'on  trouve  cette  décision  :  "Wliere  therc 
was  évidence  on  hotli  sides,  a  new  trial  was  refused  altliou^h 
the  verdict  wasa^ainst  tlie  »»pinionof  tlie  jufi<^e  wliotrii'cl  tlui 
cause."  Mais  la  décision  an^^^laise  la  plus  analo<^ue  au  cas 
actual  se  trouve  dans  la  cause  de  Dciwlr  vs.  Ilmicock,  18 
Price,  22(i  :  "  Wliere,  Froiii  tlie  testinioiiy  liefore  tlie  court 
upon  tlie  re))ort,  it  ihirs  iiof  clfiirli/  ((pjirta'  tliat  tlie  Hndiii^ 
of  the  jury  wius  aj^ainst  the  wei^ht  of  évidence,  oi*  that  it  is 
necessary,  to  the  justice  oF  the  case,  that  tliere  should  lie  a 
new  ti'ial,  or  that  the  i-esult  would,  or  ourdit  to  be  ditierent, 
the  court  will  iiot  disturl»  a  verdict.  " 

C\'tte  doctrine  est  la  nièiiie  (|ue  chez  nos  voisins.  Doiuilus 
\H.Ji>nsi  )/,  2d  VW'ii,  ;{;52  :  "Wliere  the  évidence  is  contradictory, 
niakin^  it  the  duty  of  the  jury  to  décide  upon  tln'  credilùlity 
of  the  witnesses,  the  court  will  not  set  aside  a  ver<lict  "as 
a^ainst  the  wei^ht  of  évidence,  "  althou^h  it  seeins  to  i)rcp()n- 
derate  a^ainst  tlu-  findini,'  of  the  jury." 

Et  dans  Jackson,  vs.  Lootiùs,  12  Wen,  27,  "a  verdict  will  not 
1m^  set  aside,  unless  it  lie  "ilrcidrUij"  aj^ainst  the  weightof  tes- 
tiniony  suluiiitted  to  the  jury." 

D'après  le  rapport  (]ui  nous  est  fait  (et  nous  n'avons d'autro 
moyen  de  jui.ji'i'  de  la  ])ivuve  offerte),  nous  ne  voyons  jias  (jue 
le  "verdict"  du  jury  soit  clairement  contre  la  preuvi".  Si  nous 
étions  convaincus  de  cebi,  tout  en  nous  rappelant  (pie  trois 
si'utences  antérieures  ont  déjà  ac(piitté  le  Demandeur  des  soup- 
çons (pli  jiouvaient  peser  sui'  lui,  nous  sei'ions,  dans  une  pour- 
suite criminelle,  avec  la  même  preuve  sous  les  yeu.x,  obligés 
de  dire  au.x  jurés  (pi'il  y  a  preuve  évidente  pour  condamner  le 
Demandeur  comme  incendiaire,  meui'trier  et  parjure,  et  nous 
devrions  êti'e  prêts  à  le  condamner  nous-mêmes,  si  la  chose 
était  de  notre  ressoit  personnel,  malgré  l'opinion  du  jury, 
(^'tte  conviction  est  loin  de  nous.  Le  jury,  juge  en  mati('re  de 
fait,  ne  l'a  pas  condamné,  nous  ne  jiouvons  le  faire,  parce  ([Ue 
nous  n'avons  ])as  la  preuve  évidente  de  l'erreui"  du  jury.  Nous 
ne  voyons  jias  "f/mf  t/tc  Justire  ofilic  ruse"  exige  un  nouveau 
procès.  Trois  en(piêtes  ont  déjà  l'U  lieu.  Intcrcxi  rdpiddnxa 
lit  .s'(7  /7/)/.s'  liliiDii,  et  le  résultat  d'un  nouveau  ])rocès  pourrait 
être  une  condamnation  plus  forte  contre  l'Assurance  ;  et  que 
deviendrait  .ilors,  l'imputation  de  "folsc  Kimiri tn/".^  (Vs  oh- 
servacions  s'appli(pient  à  tout  le  "verdief  "  y  compris  cette 
di-rnière  imputation  "de  f dusse  déclaration"  (false  sivearhuj). 
Après  une  ex{)osition  claire  et  lumineuse  des  faits  et  du  dj'oit 
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sur  ce  point,  de  la  part  du  savant  jup'  en  chef  <pii  présidait  à 
ce  procès,  ci'tte  (jnestion  d»'  " fausse  ii('claration,"  connue  toutes 
li's  autres  (jUestioMs  de  fait,  a  ('t»'-  soumise  au  Jup'inent  du 
jury.  L's  jmvs  o!it  décidé  cm  faveur  du  Demandeur,  tious  ne 
pouvons  dire  cpie  cette  décision  soit  évidenniient  contre  le  té- 
nioi^niai^e.  îiC  |)emaMdeur  eonstutc  une  |  ei-te  sur  ses  inculileH, 
liaidi's,  lin»;i's,  livr>'s,  iiH-dcciiies,  instruments  de  chirur^'ie,  en 
un  ni;)t,  sur  ttnis  hw  lots  assurés  ;  i!  réclame  une  soniine  (pjel- 
courpie,  11'  rappoi't  du  jui'v  est  ^'éiK'ra',  et  ne  fait  pas  voii'  sur 
(piels  olijets  doit  être  imputéi'  la  diminitioii,  ce  tpii  serait  né- 
ce.ssaire  pour  étaMii-  roltjet  sur  leipiel  ion  poui-rait  prétendre 
(ju'il  y  a  eu  fauss-  déclaration  en  Piatière  essentielle,  et  dans 
le  dessein  de  frauder  l'assurance.  Kn  pareil  cas,  dit  Merlin, 
"l'on  supposi'  l'iifnor.inee  et  la  hoiuie  foi."  Telle  fut  la  dii'ection 
donnée  au  jury  ;  et  il  a  décidé  (piil  n'y  avait  pas  lieu  de  faire 
cett'  imputation  a\j  Demandeur.  J)e  ce  >|Ue  le  jury  a  trouvé 
(|Uele  Dem.indeur  n'avait  pas  prouvé  toute  sa  demande,  il  n Cn 
faut  pas  nécessairement  conclure  (pi'il  a  dit  "/diix,"  en  disant 
(|u'il  jioKséilit'it  tous  les  oltjets  dont  il  r(Vlatne  la  valeur. 

La  possession  d'une  chose  et  la  preuve  de  cette  possession, 
sont  deu.x  choses  làen  différeJites.  Le  jury  a  liien  eu  raison  de 
n'allouer  (pie  le  montant  prouvé  à  .sa  satisfaction  :  mais  il  ne 
faut  pas  conclure,  de  cette  cii'constance,  (pie  le  Demandeur  ne 
])o.ssé(lait  pas  d'autres  acticles  (i>>nt  il  n'a  pu  ofl'rii"  la  ])reuve. 
Il  a,  lui,  sulii  la  peine  de  son  défaut  de  preuve,  ]tar  la  (liminu- 
tion  de  sa  ciV'ance  :  l'Assurance  ne  pouvait,  "elle,"  exi^fer  la 
peine  ))our  fausse  déclaration,  (pi'en  otiriiit,  à  la  satisfaction 
du  jury,  la  pi-euve  complète  du  défaut  de  possession  de  ces 
oltjets.  La  fau.s.se  déclaration  ne  se  présume  jias  plus  (pie  le 
U'éurtre. 

La  décision,  dans  la  cause  Loi  d'-  /^a//^/r,  semlile,  comme  le 
dit  KUis,  indi(pier  <pie  la  seule  rédavtion  de  moitié  d'une  ré- 
clamation faite  sous  serment  par  un  assuré,  est  jiritiKi  farie 
jtrt'Uve  (l'aiie  f<tiisse  tlérhinition,  puis(pie  la  coui'  dans  ccttt! 
cause  a  accordé  un  nouveau  ])rocès.  Jl  faut  avouer  (pie,  si  la 
raison  donnée  ])ar  les  coii.seils  de  la  corporation,  dans  cette 
cause,  savoii',  (pie  le  fait  isolé  de  ne  jiroiirer  (prmu'  jtartie  de 
■sa  demande  iait  preuve  d'une  fausse  déclaivition,  (piant  à  la 
possession  d  autres  ai-ticles,  eût  été  adoptée  pai'  la  cour,  (pu^l- 
(pie  mauvais,'  (pie  soit  cette  raison,  elle  militerait  en  faveur 
(le  l'Assurance  de  Québec.  Mais  cette  raison  n'a  jias  été  (l(>inu''e 
par  la  cour  (pii  a  accordé  le  nouveau  ])i-ocès.  Aucun  des  rap- 
jiorteurs  ne  donne  le  motif  de  la  cour.  Oh.servons  (pie,  dans 
cett  '  caus"  rAssui'ance  avait  /'/("/  prenre  (]e  1  impossihilité  de 
la  perte  alh'n^iiée  par  l'assuré,  et  (pie  (piel(|Ue  jvutre  motif, 
meilleur  (pie  celui  tiré  de  la  dittëreiice  "enti'e  le  montant  de- 
jiK'jKlé  ('t  celui   accordé,"  a  (hl  t».xister.  (^est  ce   (pie  l'on  peut 
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intÏTcr  fl'KIlis,  (|uiiti(l  il  ujoutt-:  "A  rt-iimik  iiiiiy  lu-  iiiiulf.  upnn 
lUiotluT  siiii^iiliii'  t't'iit\irt'  il)  tliiH  chsl",  tliat  tlu-  cluiiii  in  ;^i'imtii1 
Wiis  iiiuil»',  nut  iii  it'.s|icct  (tf  ^'(mmIs  "Iuss  or  (laiim^'ni  liy  tiri'," 
liiit  in  ivsjtcct  ot"  ^'((itiJH  (ili.vf iiirfftl,  in  ('nnHfiiiit'nc»'  ol'  tlic  (tp- 
portunity  whicli  tlic  tii'c  aHoiditl.  |t  (I<t's  init  apprar  wliftlit-r 
th»'  li'arncil  JikIj,'»'  (lin-ctcii  tlic  jury  iipon  tlic  |M»int,  tln»U};li  it 
nii;;iit  lit- HU|)|iust'il  tliat  a  jury  woiihl  n<>t  liavr  t'oun»!  «laniap's, 
to.sticli  an  l'xtt'nt,  \vitli<Mit  a  iliicctinn  t<>  tliat  cH'cct.  "  D'où  l'on 

Iu'ut  pivsiniicr  (pic,  la  police  ne  .s'ap|)li<piant  pas  (  coinnic  on 
''cancc,  clic  ne  s'a]ipli(pic  pas  au  cas  «le  vol  ou  <lc  Houstraction), 
!<•  J !!;,'((  n'aurait  pas  dû  conseiller  un  vciilict  en  faveur  «lu  |)v'- 
niandeui',  dans  une  circonstance  non  jirt'-vu»'  ])ar  la  ])olicc. 
Delà,  sans  doute,  le  nouveau  procès,  et  non  de  la  mauvaise 
raison  donnée  par  les  conseils  de  l'assin'ance. 

L'assurance,  ilaiis  la  pjcscnte  cause,  ne  peut  d<»nc  |)aH  oltte- 
nir  ce  (pi  elle  dciuande.sur  le  principe  (pic  ce  verdict  est  contre 
le  t(''nioi^fna(;e,  (pKtiipie  la  preuve  lui  paraisse  vacillante.  Kn 
donnant  une  attention  s(''rieusc  à  la  preuve  (pii  nous  a  «'té  rap- 
port(''e,  il  n'est  pres(pu'  aucinie  circonstance  de  ce  niallicureux 
incendie  (pii  ne  soit  succeptilile  d'une  explication,  et  nous  de- 
vons ajouter  (pie,  (|Uand  inèine  il  sciait  ditlicile  ou  inipossihle 
(le  répondre  à  tous  les  faits,  une  cu!j)aliilité  certaine  ne  devrait 
pas  pour  cela  j)eser  sur  le  Demandeur. 

Pa.ssonH  au  2'  moyen  de  la  compa^niie  d'assurance. 

L'Assurance,  comme  deuxi('nie  moyen,  all('^ue,  (pie  le  De- 
mandeur ne  justifie  })as  de  son  droit  de  recouvrer  aucune  in- 
demnité. 

Four  réussir,  le  Demandeur,  il  est  vrai,  devait  prouver  son 
contrat,  la  perte  de  ses  effets  à  un  montant  (pielc(.>n(pie,  causée 
])ar  un  incendie,  et  raccomplis.senieiit  des  ol dilations  contenues 
en  sa  police  d'assurance.  La  difficulté,  entre  les  parties  en  cette 
cause,  n'est  relative  (pi 'à  l'extension  du  délai  de  14jours  poi-té 
dans  la  15''  condition  de  la  police.  Il  est  admis,  de  part  et 
d'autre,  (|Ue  le  Demandeur  ((pioi(pi'il  ait  donné  l'avis  du  feu 
imnu'diatement),  n'a  pas  fourni  le  compte  détaillé  de  ses  pertes 
dans  les  (piatorze  jours.  Ia'  Demandeur  invo(pie  une  extension 
de  ce  délai  à  celui  donné  par  le  jirésident  et  le  .secrétaire  de  la 
compagnie,  et  ([ui  lui  i)erinettait  d'attendre  juscpi 'au  2<S  octobre, 
pour  fournir  son  compte  détaillé. 

L'Assurance,  au  contraire,  rei'ardant  comme  un  terme  fatal 
et  de  ri<rueur,  le  délai  de  14  jours  prescrit  dans  la  15*"  condi- 
tion, répudie  l'acte  du  président  et  du  secrétaire,  comme  ne 
pouvant,  en  loi,  lier  la  compafjnie,  en  donnant  un  délai  ulté- 
rieur, et  admettant  par  hypothèse  ce  droit  dans  le  président 
et  le  secrétaire,  elle  insiste  sur  ce  (pie  le  Demandeur  n'a  pas 
fourni  son  compte  détaillé  dans  le  temps  ultérieurement  ac- 
cordé, savoir,  immédiatement  après  la  fin  d'une  eiKpiête  alors 
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coiiMiieiiP»'»»',  «avoir  le  IH  octobre,  (|u'elle  considère  coinnie  tenue 
fatal. 

Les  faits  constatés  à  cet  épird  sont  en  petit  iioiiilire.  !.,<•  feu 
eut  li  u  le  1er  (K't(»l»re.  Le  2  (K-tobre,  le  Deiiiaiideur  notifie 
rAssurance,  et  le  secrétaire  se  déclare  .satisfait  de  cette  iiKxIi- 
fication.  Le  4  octobre,  une  eii(|uéte  relative  aux  causes  de  ce 
feu  est  coinnieiicée  devant  un  iiiii^istrat.  ].ie  ré.sultat  de  cette 
eil(|Uête  poUMiit  aH'ecter  la  lilierté  et  la  vie  liieliie  du  Deman- 
deur, si  ce  résultat  lui  était  défavoralile.  Avant  l'expiration  des 
14  joui-s,  le  Demandeur,  fait  ajtjdication  au  bureau  de  la  coni- 
|)a(,Miie  pour  un  délai, [tour  fouiiiir  son  compte  en  détail,  jusi|u'à 
ce  (|Ue  reii(|uête  commencée  soit  termim'e.  Le  président  de  la 
coliijia^nie  et  le  secrétaire  aci|uiesceiit  à  cette  demande.  L'eli- 
(|uête  se  termina  le  IM.  Le  '2.S  octobre,  c'est-à-dire,  dans  moins 
(le  14  jours  après  la  tin  de  l'eiKpiète,  le  Demandeur  remet  au 
bureau  de  la  compagnie,  au  seci'étaire,  .son  compte  «'ii  détiiil. 
Aucune  objection  n'est  alors  faite  (juant  au  retanl.  Le  lende- 
main, le  Demandeur  n'tourne,  au  lieu  d'objecter  au  retard, 
l'on  demande  de  plus  amples  iid'ormations,  et  d'autres  pièces 
Justiticativcs.  Elles  sont  finirni es.  Il  retourne  au  bureau,  et  le 
secrétaire  rediire  lui-même  une  déclaration  des  faits,  (jui  »U)it 
recevoir  la  sanction  du  sernientdu  Demandeur;  cette  déclara- 
nfdi^ée  par  le  secrétaire,  est  affirmée  .sous  .serment,  et  celui  qui 
fait  prêter  ce  serment  est  U'.  [irésideiit  de  la  compagnie.  Ce 
n'est  (|u'en  décembre  suivant  (jue  les  directeurs  infoi'Uient  le 
Demandeur  ([u'ils  le  repirdeiit  comme  déchu  de  son  droit,  et 
ils  le  réfèrent  à  la  L'î"  condition  de  sa  police, 

(^uant  à  la  (|uestion  de  droit,  nous  ne  jxmvons  refjarder 
comme  invariablement  vraie  la  doctrine,  (pie  le  délai  de  14 
jours,  porté  dans  la  15"  condition  de  fiairnir  un  compte  en  dé- 
tail, l'st  un  terme  fatal  et  tellement  de  ri^ueui-  (pie,  faute  de 
remplir  à  la  minute  cette  c<  ndition,  ra.sHuré  doive  perdre  pour 
t(nijours  tout  reccairs,  et  ce  dans  toutes  les  circonstances. 

Observons  (pi'il  n'en  est  pas  du  laps  de  temps  comme  de  l'ac- 
complissement  iJ'tiiifnlt  (fiitericn r  v\'\gô  par  la  conipa^iie, 
tel  (pie  la  }iroduction  d'un  ct-rtiticat  d'un  magistrat.  L'accom- 
})lis.seinent  d'un  fait  est  une  condition  précédente,  et  alLsolue 
comme  le  prouvent  les  autorités  citées;  il  faut  (pie  le  fait  s'ac- 
complisse. Il  n'en  est  pas  de  même  du  simple  laps  de  teiiips, 
il  est  comminatoire,  suivant  les  circiaistances.  Ecoutons  les 
auteurs. 

L'Ord.  de  marine,  Ki.Sl,  prescrit,  par  .son  24''  article,  à 
l'assuré  de  signifier  inoovtinent  la  perte  survenue.  Notcnis 
que  cetti'  disposition  de  la  loi  est  trèssalutairi'.et  ({u'elle  devrait 
être  de  rlniicnr.  parce  (pie  l'Assurance  a  le  plus  grand  intérêt 
à  être  immédiatement  avertie  de  l'accident,  parce  ipi'alors  il 
lui  est  plus  facile  de  découvrir  les  causes  de  la  perte,  les  frau- 
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(k'H,  t'tc,  etc.  Les  lieux  parlent  poui'  cux-inêiiu  s,  etc.,  i  te.  "Néan- 
moins, (lit  Pot'iiier  {Des  (insu  va  liées,  n*  124),  l'assnré  n'est 
sujet  à  aucune  peine,  faute  d'avoir  fait  cette  signification 
i vronfuii'iit,  si  les  assureurs  n'ont  rien  souli'ert  ;  et,  il  lui 
suffit  (le  la  faire  par  son  exploit  de  demande." 

J)aiis  notre  di'oit,  ces  restrictions  à  un  temps  donné  sont 
re(^ard(''es  comm(^  connninatoires.  Ainsi,  une  faculté  de  rachat, 
à  une  épocjuc  fixe,  dure  trente  ans  après  le  temps  fixé,  s'il  n'y 
a  [)as  eu  deiriande  en  déchéance  de  ce  droit,  et  condamnation. 

Les  l'tiorts  faits,  en  France,  par  les  rédacteurs  du  code,  pour 
laisser  aux  tribunaux  le  moins  de  discrétion  possible,  et  les 
ohlii^er  à  suivre  la  lettre  de  la  loi,  plut(U  (pie  de  s'en  rapporter 
à  leur  proj)iv  conscience,  ont  rendu  plusieurs  jurisconsultes 
plus  sévères,  et  il  s'en  trouve  (pii  iie  veuK'ut  pres(pie  plus 
reconnaître,  comme  connninatoire,  aucune  clause  d'un  contrat. 
Ils  invo(iuent  le  "summum  jus,"  mais,  connue  bien  souvent  le 
"  suinnuuii  jus"  est  "  suiinna  injurias,  "  ils  sont  forcés  de  dire, 
avec  le  célèbre  pr(''sident  Favr(%  cité  par  Troplouff,  en  parlant 
du  devoir  des  mairistrats  :  "  Il  n'en  est  pas  un  (pli  iw,  compose, 
"  et  ([ui  n(i  doive  même  composer  avec  les  faits,  et  tempérer  le 
"  droit  par  les  circonstances  de  la  cause." 

Voyons  les  auteurs  modernes  (pli  traitent  des  contrats  d'as- 
surance, et  des  conditions  à  ivmplir  par  l'assuré.  Les  prejiiii'r.s 
à  citer,  (!riin  t't  .Joiiat,  Traité  ilax  ((ssitraiiccs  ferrestrex,  page 
280,  n"  287,  chap.  iv,  sect.  8,  s'expriment  ainsi  :  "  Dans  (piel 
"  délai  d(»ivent  être  faites  ces  dénonciations  et  déclarations  de 
"  ra.sisuiv  ':  L'  code  de  commerct»  (loi  positive)  porte,  ai't.  874, 
"  (pii!,  diuis  le  cas  d;  tous  accidens  aux  ris(pies  des  a.ssureurs, 
'•  l'assuré  est  tenu  de  signifier  dansî  les  trois  jours  à  l'assureur 
"  les  avis  (pi'il  a  re(;us. 

"  Plusieurs  des  compagnies  d'assurances  teri'estres  ont  fixé 
"  des  délais,  y  attachant  la  />(''nit'  de  la  déeliéanre.  Ainsi,  la 
"compagnie  d'assurance  mutuelle,  ainsi  l'article  18,  de  la 
"  police  de  la  compagnie  d'assurances  générales,  ])()rte  <pie,  si 
"  dans  les  80  jours,  à  compter  de  l'incendie,  l'aissuré  n'a  pas 
"  rempli  les  formalités  de  la  déclaration  et  de  la  traiisnu.ssion 
"  à  la  coin[)agnie,  ou  à  son  agent  (en  France  on  admet  ({ue 
"  l'agent  lie  le  principal,  le  mandataire  le  mandant),  il  est 
"  déchu  de  ses  droits,  à  moins  (riui[)ossibilité   constatée. 

"  La  police  de  la  com]»agnie  du  Phéiiix  veut  (pie  l'assuré 
"  dénonce  l'incendie  'nnuieiliatemenf,  et  fasse  sa  déclaration 
"  au  juge  de  paix  sans  ilé/ai,iii\n  (pi 'elle  ne  prononce  aucune 
"  forclusion.  Ainsi,  un  simple  l'etard,  dans  raccomplis.seinent 
"  de  déclarer  et  de  notifiei' à  l'assureur  l'incendie  et  .ses  circons- 
"  tances,  ne  soumettrait  l'assuré  à  aucune  peine.  C'est  ce  que 
"  décidaient  Valin  et  Pothier,  .sous  l'empire  de  l'ordoimance 
"de    l(i<S|,(pii   ordonnait  à   l'assuré  de  sigiiifier   iîH'onlini'nt. 
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"  ('('pi'iidîint  on  imV'oiinaîtniit  ot  les  tornios  ot  l't'sprit  des 
"  polices,  on  t'uvoriscriiit  lu  négli^n'nce,  et  peut-être  la  fmude, 
"  si  l'on  ne  donnait  pas  ([iieh^u'etiet  à  la  clause  de  ((énoiict'r 
"  iinriiédiatcment.  Le  mot  imniédidfcvwnt  in<li<[ue  (ju'il  est 
"  indis])ensal»le  que  la  déclaration  soit  remise  aussitôt  (pie  le 
"  désoi'dre  innévitaMe  de  l'ineendie  pi'rmet  à  \ui  pro{)i-iétaire 
"  de  satisfaire  à  cette  ol»Ii{;^ation,  dans  un  temps  le  plus  raj)- 
"  ))roché  de  l'événement,  et  (pli  ))uisse  laisser  aux  ex;  erts  des 
'■  traces  propres  à  l'aire  connaître  la  véritable  situation  des 
"  choses,  d'appréciei",  en  consé(jUence,  le  dé^ât,  et  d'en  estimer 
"  la  valeur,  à  cet  égard,  c'est  a\ix  juj^'es,  et  aux  arhiitres,  à 
"  prononcer  .s'(n'  la  vdiisc  du  irturd,  l'on  sent  (pie  les  cireon- 
"  stances  pourront  seules  «U'cider  leui' jugement,  et  leur  faire 
"  rejeter,  ou  admettre,  la  demande  d'indemnité,  selon  (pie 
'■  l'assiué  dura  été  néijl'Kicnf,  oii,  qv'U  dura  été  d<iiiK  rinr/xis- 
"  ■slhilifé  d'iKjlr.  \J\w  absence  forcée  peut  être,  suivant  les 
"  circonstances,  considérée  comme  une  cause  d'empêchement, 
"  à  moins  (pi'une  stipulation  exprese  n'ordonne  à  l'assuré  de 
"  se  faire  rem])lacer,  pour  la  déclaration  du  sinistre,  par  une 
"  tierce  persoinie." 

lioudis(piié,  i\v\  n"  240,  p.  2!S5,  est  plus  rigoureux  ;  il  pose  en 
principe  (pie  la  peine  de  déchéance  est  la  loi  des  ]>arties,  et 
(ju'elle  doit  être  exécutée,  ("'est  le  "  sumnnnn  jus"  (pi'il  ado])te 
en  ce  passage  ;  cependant  cette  opinion  est  modifiée  dans  une 
autre  partie  de  son  ouvrage,  n"  bSi),  p.  2"2!>  :  voici  ce  (pi'il  dit 
en  pai'lant  de  la  sti[)ulation  d'un  délai  em])ortant  déchéance. 

"  L'assureur,  (|ui  impose  à  l'assuré  l'obligation  de  dénoncer 
"  l'incendie  dans  un  délai  fatal,  est  forcé  de  lui  accorder  un 
"  délai  assez  long,  sans  (juoi,  cette  disp(jsition  trop  sévère 
"serait  considérée  comme  jnirewent  rornnihidfdire,  et  les 
"juges  clK'rcheraieiit  à  l'éluder.  Il  ne  .se  mit  pas  juste,  en  effet, 
"  (|ue  l'assuré  de  bonne  loi,  (pii  se  ti'ouve  momentanément 
"  absent,  au  monivutde  l'incendie,  ])ût  être  victime  d'un  retard 
"  (pli  ne  suppose  u\  fi'dvdc  ni  ■né<jli;ie)hr  de  sa  part  :  il  faut 
"  lui  donner  le  temps  nécessaire  pour  être  averti,  pour  se  traiis- 
"  portei'  sur  les  lieux,  et  reni[)lir  ses  oliligations,  ou  envoyer 
"  des  ordres  à  cet  effet,  s'il  est  retenu  ailleui's.  " 

(Persil,  Des  (isi<ii nnio's,  p.  212,  21  :i)  :  "La  police  de  la  compa- 
"  gnie  du  l'hénix  impose  à  l'a.ssiiri'  une  déclaration  innnédiate. 
"  L'article  l'>]  est  ainsi  con(;u  ;  "  L'incendie  doit  être  annoncé 
"  imiiiédidieiiiciit,  et  par  («crit,  au  directeur  de  la  compagnie, 
"  si  l'événement  est  ari'ivé,  dans  le  dé|)artement  de  la  Seine  ; 
"  et  à  rdijcnf  d'arrondissement,  s'il  a  eu  lieu  dans  un  autre 
"  département.  Nous  ne  dirons  pas  avec  l'othier  et  Valin, 
"  coiinnentateui's  de  l'ordonnance  de  l(iM,  (pie  l'aliseiicr  de 
"  toute  forclusion  ne  soumet  l'assuré  à  aucune  [)eine.  Nous 
"  croyons,  avec  MM.   (Jriin  et  Joliat,  comme  nous  venons  de 
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"  le  soutenir  [«mr  la  conipai^nii-  (rassunincos  mutuelles, 
"  (|Ue  la  )iuniV(tiH('  foi  eridcnfc  de  l'assuiV'  doit  entraîner 
"  la  résolution  du  contrat,  (piant  à  sa  ])ersonne,  c'est-à-dire,  la 
"  iiei'te  de  tout  droit  à  l'indeinnité.  MM.  (îriin  et.Toliat  citent 
"  à  l'appui  de  leiu'  opinion,  une  senti-nce  arltiti'ale  (pii  pio- 
"  nonce  la  décharge  des  assureurs,  pour  rau^e  de  retard  (ùins 
"  l<i  Ilot ific((f  Ion  ré<nilih'i'  du  sinistre."  "La  sentence  arbitrale 
"  nous  ])arait  un  peu  sévère.  Priver  un  ])r()priétairi'  assuré  de 
"  l'indenniité  (pii  doit  lui  revenir,  en  cas  de  sinistre,  c'est, 
"  croyons-nous,  useï'  d'une  l'igueur  exti'ao)"dinaii'e.  S'il  y  avait 
"  eu  intention  ériilcnte  de  ne  pas  accomplir  les  oliligations 
"  imj)o.sées  par  les  statuts,  aloi's  il  y  aurait,  sans  aucun  doute 
"  lieu  à  la  tlécliéance  du  droit  d'indi'uniité.  Mais,  pour  n'avoir 
"pas  fait  les  p  rein  II' vs  arien  tendant  à  constater  la  réalité 
"lia  sinii^tre,  pour  n'avoit-  pas,  en  s'alisentant  pmir  une 
"  canne  quelconque,  uonuné  des  tiers  charifés  d'accomplir,  en 
"  cas  de  sinistre,  ses  oliHifatioiss  envei's  la  eoni]iM<fnii',  c'est 
"  entendre  un  peu  trop  strictement  les  dispositions  de  la 
"  police.  Car  avec  ce  système,  on  on  viendrait  à  l'exclusion  de 
"  toutes  les  explications.  Le  cas  fortuit  nu^ne  ne  serait  plus 
"  une  excuse.  Car,  toujours,  on  jKmrrait  dire,  il  fallait  faire 
"  avertir  la  compagnie  par  des  tiers.  Wnirbuii,  Jortnitus  casnn 
"  ext  c  ai  non  pot  est  rexinti,  et  rai  praraveri  non  potest.  Cujas, 
"  sur  la  rul>ri(|Ue  du  code,  de  locato,  ^;.s/  quoqne  quod  fato 
"  contingit,  et  cairix  pat rifinnilias,  qiuonvis  diiiyentitiniinu, 
"  postiit  contiiKjere." 

Boulay-Paty,  Droit  ronnnerrial,  vol.  IV,  après  avoir  dit  (jue 
le  délai  de  vinn-t-ipiatri'  heures  est  de  rigueur,  et  cpie  la  ///;  de 
non-rereroir  a  lieu,  ajoute  :  "  Si  des  propositions  d'accommode- 
ment avaient  eu  lieu  entre  les  parties,  et  (pi'en  conséquence, 
on  eut  ditl'éi'é  de  faire  ses  réclamations  dans  les  vingt-(iuatre 
lu'ures,  la  tin  de  non  recevoir  ne  siérait  })as  ac(]uise.  " 

D'après  l'avis  de  ces  jurisconsultes,  la  peine  île  déchéance, 
(|Uoi(iue  stipuléi',  n'est  donc  pas  absolue  et  de  strict»'  rigueur. 
S  il  vu  était  ainsi,  li'  Ciis  d'alisolue  nécessité  ne  formerait  pas 
même  exception,  ainsi  les  héritiers  d'un  honniu'  enseveli  dans 
les  ruines  de  sa  pi'o]>re  maison  ne  })ourraient  rien  recouvrer, 
j)ar('e  (pie  ses  héritiers,  demeurant  à  J..ondivs,  n'auraient  j)as 
j)U  foin-nir,  à  (c^)uéhec,  leur  compte  détaillé  dans  les  14  jours. 
Ainsi,  si  le  Demandeur  eût  été  jeté  dans  une  prison,  le  jour  du 
t'en,  sur  une  accusation  de  meurtre,  par  l'assurance,  et  ([u'il  y 
eût  été  déteiui  15  jours,  faute  de  pouvoir  trou\t'r  caution,  et 
<|Ue,  sorti  après  ce  délai,  il  eût  présenté  son  compte  et  ses 
pièces  justificatives,  on  lui  eût  ilit  t|Ue  le  ilélai  était  i'X])ii'é. 
En  [)areil  cius,  comme  en  cas  de  mort,  l'A-ssurance  pourrait 
dire  :  le  terme  est  un  ternu'  fatal  et  de  rigueur,  et  il  est  expiré, 
ïel  était  notre  contrat;  vous  y  avez  acipiiescé,  c'était  à  vous,  à 
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tout  prévoir,  et  à  noimnei'  un   exécuteur  testiunentaii'i!,  un 
aiçent,  en  cas  de  mort,  etc.,  etc.      Xou.s  ne  pouvons  souscrire  à 
une  pareille  doctrine,  et  l'opinion  des  jurisconsultes  cités  nous 
paraît  seule  conforme   aux  princi])es  de    la   justice.     I/on  ne 
peut  imputer  au   Demandeur  aucune  né^li^ence,  et  l'on  peut 
dire  (ju'il  y  avait  pour  lui  impossibilité  de  fcnn'uir  ce  compte 
plus  tut.     11   n'y  a  pas  de  néfjrli^ence,  il   va  demander  cette 
extensi<m  avant  <|Ue  le   délai  soit  expiré.      Kt  peut-on   exiger 
(jue   le  Demandeur,   sur  la  tète   <bi(Hiel   l'on  fesait  peser  «les 
soup<;ons   de  meurtre,   eut  l'esprit  assez  libre,  au  inilieu  tl'une 
eJKpiête    dont    le    résultat    pouvait    aftectei-    ses  jtuu's,    pour 
s'occuper    des   détails    d'un   compte  i     11    devait    être   dans 
VivipoHHihillté  inonde  de   préparer  cet  état  en  détail  :  et  le 
prési.lent  et  le  secrétaire  en  accordant  au  Demandeur,  sous 
ces  circonstances,  ini   délai  ultérieur,  ont  agi   comme   ils  de- 
vaient le  faii'e.      Mais,  disent  les  conseils   de  la  compagnie,  ce 
délai  n'a  été  dotuié  (jue  jus(|u'à  la  tin  de   l'enriuête,  et  il  ne 
peut  être  étendu  au  delà  de  ce  terme,  .savoir:   le  1<S  d'octobre. 
Ntms  pensons  tjue  les  observations   précé<lentes  relatives  à  un 
terme  fixe  et  positif,  porté   nommément  dans  la  Jô"    con<li- 
tion  de  la  police,  sont  api)licables  à  l'extension  de  temps  donné 
par  l'assurance  dui'ant  l'enquête,  et  (pie  cette  nouvelle  conven- 
tion doit  recevoir  une  interprétation   raisonnable  d'après   les 
circonstances  et  non  mic  intei-prétation  de  l'igui'ur,  et  en  cas 
de  doute  cette  convention  doit  s'interpréter  contre  la  compa- 
gnie, comme  le  disent  les   auteurs,  parce  cju'elle  e.st  la  partie 
contractante.   Renuinpions  ipie  cette  convention   n'est  pas,   île 
la  part  de  1  Assurance,  une  l'enonciation  à  lui  droit  acipiis,  car 
à   l'époi|ue  où    le  Demandeur  a   obtemi  ce   nouveau  <!éiai,   il 
n'était  pas  en   retai'd,  i!  jivait  encore  plusieurs  jours  devant 
lui,  et  la  CH)mpag!iie  n'a\)iit  acipiis   aucun  droit  de   «léchéance 
contre  lui. 

Le  président  et  le  secrétaire,  en  acconlant  cette  extension, 
ne  pouvaient  avoir  d'autif  motif  (|Ue  celui  de  donner  au 
DeiiiîMideur  le  loisir  <le  veiller  librement  à  cette  en(|uête,  <[ui 
mena(;ait  ses  jours.  C'eût  été  une  nnxpierie  de  lui  diri',  (piil 
avait  juscjuà  la  tin  de  renijuête  pour  fournir  son  ét»it  détaillé, 
mais  cepeiidîint  t|U(',  ilurant  et  pendant  cette  en(|uête,  il  devait, 
s'occu|)er  de  ce  soin,  faire  la  reeliei'elie  îles  pièces  justiticati\  es, 
poui-  1  induire  le  tout  "  à  la  minute,"  l'emiuête  finie.  Faute 
de  cette  explication,  ce  délai  doit  être  ceii.sé  avoir  été  un  délai 
raisonnable  "  après  I  empiète  tiiiie.  "  Kt  qui  dira  qu'un  délai 
de  dix  jours,  dans  ces  circonstances,  est  exorbitant.  Ce  ne 
peut  être  cette  cour,  parce  ipie  la  comj  agnie  elle-même  ne  l'a 
]>as  regardé  comme  tel  :  |)ar(e  que  la  conqingnie  a  acc(i)téle 
compte  du  Demandeur,  sans  aucune  objretion  à  cet  égard, 
parce  que  la  compagnie,  loin  d'oltjecter  alors,  n'a  di  mandé  (pie 
31 
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de  nouvollos  pièces  justificatives,  parce  ((u'ajjrès  avoir  i'e(,'u 
ces  nouvelles  pièces  justificatives,  le  secrétaire  n'a  plus  exigé 
(lu  ])enian«leur  ([u'une  déciai-atioti  par  écrit  ré<ligée  par  le 
secrétaire  lui-même,  et  afiirmée  en  présence  du  président  de 
la  compagnie,  agissant  alors  en  sa  douille  capacité  de  président 
et  <le  juge  de  paix;  parce  (| n'en  doiniant  eux-mêmes  à  cette 
convention  la  même  interprétation  (pie  celle  donnée  par  le 
Demandeur,  ils  sont  censés  y  avoir  ac(|uiescé,  et  l'avoir  sanc- 
tionné de  nouveau.  Reste  mie  autre  «piestion  de  droit  soulevée 
par  la  compagnie.  Le  président  et  le  secrétaire  n'avaient  pas  le 
droit  de  changer  on  altérer  les  conditions  de  la  police,  d'accor- 
der un  nouveau  délai  ;  il  ne  paraît  pas  (|u'ils  fussent  autorisés 
à  le  faire,  jiar  consé(|Uent,  la  compagnie  ne  peut  être  liée  pur 
une  convention  faite  sans  leur  participation,  disons  même, 
contre  les  ordres  privés  dormes  aux  président  et  secrétaire. 

Cette  difficulté  est  facile  à  résoudre  par  l'axiome  "  qn  l  furit 
per  (diiuii  facit  per  se."  Il  n'en  est  pas  de  la  compagnie  d'as.su- 
rance  de  Québec,  comme  de  certaines  autres  assurances  dont 
les  iigeiUs  sont  novnnés  par  l'acte  (]ui  les  incorpore.  Les  seuls 
agents  (pie  peuvent  avoir  ces  compagnies  par  la  loi,  .sont  les 
directeurs  nommés  jiar  la  loi,  eux  .seuls  peuvent  lier  la  compa- 
gnie. La  loi  (|ui  gouverne  ces  compagnies  le  veut  expres.sé- 
meiit,  et  voilà  la  raison  des  décisions  citées.  11  n'en  est  pas  de 
même  de  rAssiiraiiC(!  île  Qu 'hec.  Elle  n'est,  aux  yeux  du  public, 
(ju'uiie  association  de  commerce  (Umt  les  membres  ne  .sont  pas 
connus,  et  (pli  agit  au  moyen  il\i<i('iits  on  ma inlcfai irf<  nom- 
més et  reconnus  publiipieiiieiit  par  la  C()nn)agnie.  Le  pul)Iicne 
connaît  rien  des  règles  privées  de  l'association,  il  ne  connaît, 
et  ne  peut  connaître  (pie  les  agents.  La  police  d'assurance  porte, 
en  tenues  foi'iiiels,  (pie  \v  j)  réside  ni  et  xeerétaii'e  sont  dirnienf 
ouloriKén  (l  l'e.récuter  ;  elle  porte  qu'aucune  altération  de  la 
police  ne  peut  avoir  lieu,  excepté  au  bureau  de  la  société,  (et 
c'est  le  vrai  domicile  h'gal  de  la  société),  avec  l'approbation, 
non  ])as  des  directeurs,  mais  l'approbation  et  consentement  <lu 
i^errétaire  ok  ((t/enf  de  la  coiiipagnie  :  elle  réclamait  même,  à 
défaut  de  scerétaire,  "  un  déi)iité."  L'Assuranc(.'  ne  poui'rait  pas 
ivpudier  une  police  (pie  .ses  agents,  président  et  secrétaire,  au- 
l'aient  accordée,  sans  inséivr  la  15''  condition,  et,  k fortiori,  si  les 
agents  de  l'Assurance  ont  le  droit  de  lier  l'Assurance,  en  omtit- 
tant  en  entier  la  15"  condition,  ils  avaient  droit  de  la  modifier, 
et  de  donner  à  leur  modification  une  interprétation  raison- 
nal)le. 

.Si  le  pré.sideiit  et  secrétaire,  ou  les  agents  de  la  compagnie, 
Nont  au  delà  de  leurs  instructions,  la  coiiH)agnie  a  son  secouir 
contre  eux  :  mais  le  public  n'a  rien  à  faire  avec  les  règles  .se- 
crètes de  l'association  il  n'est  ]ias  obligé  de  les  connaître,  et, 
lorsfpi  il  contracte  avec  les  agents  de  1  assurance,  si  les  agents  en 
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contractfiiit  (notons  1(*  mot)  pdi'dissfiif  se  rcnFcrnicf  duns  les 
bornes  de  leur  niiiii<lat,  les  niiii'chands  (la  compu^nie)  sont  liés. 

(^)uel(iues  citations  sutlii'ont  pour  ])rouver  cette  doctrine. 
Ihilhiz,  vei'bo  )iiaii<l(if,\).  :i2!),  n"  4(îO:"Pour  que  le  mandataire 
"  ol)li(fe  le  mandant  t'uvi'rs  celui  avec  ([ui  il  contracte,  il  suffit 
"  ([ue  le  contrat  nu  il  a  Fait  avec  lui /xy/vn-sw  reiiiermé  dans 
"  la  procuration,  quoitjuo  le  mandataire,  par  des  raisons  incon- 
''  nues  à  ce  conti'actant,  aient  excédé  les  lioi-nes  du  mandat: 
'■  ainsi,  si  mon  mandataire,  cliaryé  d'emprunt<'r  ])our  moi 
''  ,£/000,  emprunte  cette  somme  d'un  premier  prêteur,  puis 
''  pareille  sonniie  d'un  second  |>ivteui-,  il  m'oblige  envers  ce  der- 
"  nier,  (pii  ne  savait  i)as  (pie  le  second  emprunt  excédait  les 
"  pouvoirs  de  mon  mandataire." 

(Arrêt  de  1ÔS!>. )  Mornac,  in  L.  fin  D.  de  exercitoriâ  act  : 
Poth.  n'  .Sî)  :  Touiller,  tom,  VIII,  n"  2()(),  4(jl.  "  A  plus  Forte  rai- 
"  son,  le  commettant  serait  lié  par  le  contrat  fpie  .son  manda- 
"  taire  aurait  fait  avec  un  tiers  en  vertu  d'une  procuration 
"  (pli  lui  ilonnait  un  )>ouvoir  indéfini  ;  mais  (pie  restrein;tiaient 
"  «les  insti'uctions  secivtes  dont  il  n'est  pas  prouvi-  (jue  le  tiers 
"ait  eu   connaissance  contractant."   Potli,  Ohli;/.,  n     71); 

Merlin,  0,  rcrhi)  transcription,  H/A,  n°  4(i2  :  Il  a  même  été  ju<fé 
que  les  "  tiers  ne  sont  pas  tenus  de  s'eiKpiérii' des  modifications 
"  ou  restrictions  qui  auraient  pu  êtn-  apportées  par  le  maii- 
"  dant  à  l'exercice  des  pouvoirs  d'un  mandataire  (les  présidi-nt 
"  et  s.crrétaire  de  la  companfiiie)  agissant  en  cette  cpialité, 
"  d'après  l<i  iiofor'iéfé  jnihlitint'." 

De  plus, à  moins  de  présumer  que  le  piésideiit  et  le  secrétaire, 
en  donnant  un  délai  ultérieur  aient  a^i  ù  l'insu  des  directeurs 
et  coiitri'  leur  instruction  (la  chose  [)araît  impossil)le  d'après 
les  circonstances),  il  était  du  devoir  de  la  eompaf.;;nie  de  s'oppo- 
.ser  à  toute  modification  des  conditions  et  à  toute  extension  de 
délai,  sans  attendre  au  milieu  de  décemlire  pour  Faire  une 
objection  tardive.  L'aut(»rité  de  Poth.,  cité  par  J)alloz,  n  4(i7 
s'ap]»li(pie  en  ]iareil  cas.  , 

■'  La  ratification  est  taciti-,  lorsiprelle  résulte  de  hi  roiidv  ih' 
"  du  mandant.  On  doit  supposer  (piil  a  voulu  ce  (pi'il  n'a  pus 
"  empêché.  " 

l)'a])ivs  ces  considi'rations,  l'Assurance  ne  doit  ])as  dans  l'opi- 
nion de  la  cour,  obtenir  le  nouveau  procès  (pi'elle  demande. 
(I  Ji.  de  L.,  p.  113.) 
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Cour  di'  Banc  dk  la  IIkink,  Montmil,  2()  septembre  1S45. 
Alexis  Benoit  ilit  Makc^i'et,  et  iixor,  vs.  Joseph  Marcile. 
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Une  fciiinu',  roiiiimiiu^  on  liions,  k'';;ii<'  tdiiH  «es  bicim  à  son  nuiri, 
"  j)()iir  coïKMKliuit  n'en  pimvnir  disposer  en  jilciiic  iiroprirté  (lu'cii  faveur 
(Ici  leurs  (leii.x  enfants,  lui  laissant  néanmoins  le  jionvoir  tW  les  avaii- 
ta>;er  très  inéjialenient,  et  de  la  manière  ((u'il  croira  et  jii>;era  conve- 
nable ;  "  et  l'institue  son  "  ItVatain^  universel." 

Après  la  mort  de  sa  femme,  le  mari  fait  ù  son  (ils,  le  Défendeur,  une 
donation  entrevifs  de  trois  immeubles,  dont  deux  avaient  été  conciuéts, 
et  aussi  de  ([uebiues  efU^ts  mobiliers;  jiuis,  jiar  son  testament,  il  con- 
firme cette  donation,  et  kV'ue  au  même  tous  les  autres  biens  "(lui  se 
trouveront  lui  ajijiartenir  et  (|u'il  délaissera  au  jour  de  son  décès." 

JiKjé:  (iue  cette  donation  et  ce  testament  ne  sont  jias  censés  com- 
prendre, dans  leurs  dispositions,  les  biens  de  la  mère  prédécédée.  (1) 

Le  14  février  1H14,  iiiari}i<j;t'  de  Louis  Murcilc  iivec  Marie 
Fraii(,H)ise  Leinonde. 

Aux  termes  de  leur  contrat  de  inariaf^e,  1°  coiiiiiiuuauté  de 
biens  entre  eux,  avec  clause  d'anieulilissenient  de  deux  iiuiueu- 
Ijlea  appartenant  au  mari  et  désif^nés  au  contrat,  2"  douaire 
coutumier,  ou  douaire  ])rétix  de  mille  francs. 

Le  2<S  avril  IM.SG,  testament  solennel  de  la  dite  Marie  Fran- 
çoise Lemonde,  avec  la  clause  suivante: 

"  Je  donne  et  lè^ue  au  dit  Louis  Mai'cile,  mon  époux,  tous 
^généralement  les  1  tiens  meubles  et  immeubles,  même  les 
sommes  de  deniers,  de  (juchpie  nature  et  (jualité  qu'ils  soient 
et  puis.sent  être,  (pli  se  trouveront  ni'appartenir  et  que  je 
délaisserai  à  mon  décès,  pour  cependant  n'en  pouvoir  disposer 
en  pleine  propriété  qu'en  faveur  de  nos  deux  enfants,  lui 
laissant  néanmoins  le  pouvoir  de  les  avantager  trî's  inéfrale- 
ment,  et  de  la  numiî're  (lu'il  croira  l't  jugera  convenable,  et  le 
dispensant  de  faire  inventaiir  des  biens  de  notre  communauté  : 
le(iuel  dit  Louis  Marcile,  mon  époux,  j'institue  mon  légataii-e 
universel.  Je  nomme  mon  dit  époux  exécuteur  de  mon  pré- 
sent testament,  me  démettaTit  entre  ses  mains  de  tous  mes 
biens,  suivant  la  coutume." 

Le  15  mai  bS.SG,  décès  de  la  dite  Françoise  Lemonde, 
laissant  vivants  les  deux  enfants  îudi(jués  dans  son  testament, 
savoir  la  Demandert'sse  et  le  Défendeur.  Après  sa  mort,  et, 
en  vertu  <le  son  testament,  son  niui'i  demc^m'e  en  possession 
des  biens  (pii  com])osaient  sa  succession. 

Le  27  juillet  1.S41,  donation  entrevifs,  faite  par  le  dit  Louis 
Marcile,  au  Défendeur,  .son  fils, de  trois  immeubles  dont  deux 

(1)  V.  la  cause  ilc  Viijirc/  lu.,  et  l'o/hkr.  L'ouï'  dWppel,  C,!ucl)cc,  .'{(1  avril 
1830,  rftpp(irt(;c  suitrii,  p.  319, 
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('biicnt  les  inrinos  (|IK'  coiix  (|ui  iivait'iit  «'>t(''  amt'ubli.s  par  l»> 
contrat  ilf  mariai;('  du  dit  liouis  Mairilc.  (\'ttf  donation 
t'ntivvit's  eoinproiiait  aussi  plusieurs  niculiles  vt  etlets  uiubilit-rH 
énumérés  on  l'acte. 

L'une  des  ehart^es  imposées  au  Dét'ejideur,  par  ci't  acte  de 
donation,  était  "de  payei- à  Fran(;oise  Marcile,  sa  sieur  (la 
J)enianderesse),  aussitôt  après  le  décès  du  dit  donateur,  la 
somme  de  500  livres,  ancien  cours,  (|ui  lui  tii'iidi-a  lieu  du 
<louaire  (pi'elle  pourra  ])rétendre  en  les  biens  du  dit  «lonateur 
son  père,  en  renon<;ant  à  sa  succession.  " 

Le  même  jour,  27  juillet  1(S41,  testament  soleiniel  du  dit 
Louis  Marcile,  contenant  la  disposition  suivante  : 

"  J'approuve,  confirme  et  ratifie,  pai'  le  [)résent,  l'acte  de 
donation  entrevii's  (juo  j'ai  coiisenti  à  Joseph  Marcile,  mon  fils 
mineui",  demeurant  avec  moi,  devant  maîtrt' ('.  Têtu,  notaire 
soussigné,  et  son  cont'rèi'e,  en  date  d'aujourd'hui  ;  et  d'ahondant, 
je  donne  et  lé^ui;  au  dit  Joseph  Marcile,  et  à  ses  hoirs  et  ayants 
cause,  tous  les  biens,  meubles  et  immeubles  ([ue  je  lui  ai  iléjà 
donnés  par  le  dit  acte  de  donation  susdaté,  le(|uel  jt;  le  prie 
de  remplir  et  exécuter  dans  les  termes  (piil  est  conçu  ;  et, 
(plant  à  tous  les  autres  biens,  meuldes  et  immeultles,  sommes 
de  deniers,  et  autres,  diMpiehpie  nature  et(iualité  (pi'ils  soient 
et  puissent  êtiv,  (pli  se  trouveront  m'apjiartenir  et  (pie  je 
délaisserai  au  jour  de  mon  décès,  je  les  donne  et  h^^ue  an  dit 
Joseph   Marcile,  mon    fils,   (pie  j'institue  mon   Kwitaire  uni- 

. 

Louis  Marcile  est  d(''cédé  le  28  avril  1(S44.  Le  Défendeur, 
son  fils,  a  appréhendé  sa  succession,  comme  son  légataire 
universel,  et  en  cette  (pialité  il  a  été,  depuis  ce  temps-là,  en 
possession  tant  des  biens  (pii  composaient  la  succession  de 
son  père  (pie  de  ceux  (pli  composaient  la  succession  de  sa 
mère,  dont  son  père  était  lui-même  resté  en  possession. 

Le  1(S  juillet  1<S44,  acte  devant  notaires,  par  leipiel  la 
Demanderesse,  sous  l'autorisation  de  son  mari,  reconnaît  avoir 
re(;u  du  Défendeur  à  ce  ])r(>sent,  "  la  somme  de  500  livrer 
ancien  cours,  (pi'il  était  oltli^é  de  payer,  en  sa  (pialité  de  It'^a- 
taire  universel  de  feu  Louis  Marcile,  son  jù're,  suivant  le 
testament  solennel  de  ce  dernier,  re(,'U  devant  maître  C  Têtu, 
notaire,  et  témoins,  en  dat(;  du  27  juillet  1(S41,  et  la  donation 
aussi  de  ci;  dernier  au  dit  Joseph  Marcile,  de  même  date,  et  à 
hi(pielle  le  (lit  testament  réfère,  à  la  dite  Fran(;oi.se  Marcile, 
sa  soMii-,  et  «pli  doit  lui  tenir  lieu  du  douaii'e  (pi'elle  pourrait 
prétendre  en  les  biens  du  dit  feu  Louis  Marcile  son  père,  à  la 
succession  du(]Uel  elle  renonce,  par  c  's  pivsentes,  au  moyen  de 
la(|uelle  somme:  sans  préjudice  à  ses  di-oits  dans  la  siicc(^s.sion 
de  feue  Fran(,'(jise  Lemonde  sa  mère.  " 
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Cet  acte  du  IH  juillet  1844,  poi'tant  ivnoiu'iiition,  a  Hô  <lue- 
iiicnt  insiuut''. 

l'ous  CCS  faits  (''tiiient  (''uoucés  diius  la  (l(''clai'ati<»n  des 
Demaiuli'urs,  dans  la(|U(!llL'  ils  ajoutaient:  C^Juc  le  dit  Louis 
Marelle  était  décédé  sans  avoii",  cont'onuéinent  à  la  faculté  (|ui 
lui  eu  était  donnée  ])ai'  le  testament  de  son  é|)ouse,  «lisposé,  en 
aucune  manière,  en  laveur  île  ses  dits  deux  ejifants,  de  la 
propriété  des  lùeus  de  sa  dite  épouse,  que,  tous  les  biens  qui 
com[)osaient  la  succession  de  la  <lite  Fran(;oise  Lemonde,  et 
dont  son  mari,  comme  en  ayant  la  jouissance  et  l'usufruit, 
était  l'esté  en  possession  juscju'à  sa  mort,  aj)|)artenaieiit  en 
pleine  pro])riété  à  la  Demanderesse  et  au  Déft'ndeur,  chacun 
])our  une  moiti»'. 

Kntin  la  1  )emau(leresHe  concluait,  contre  le  Défendeur:  1"^  à 
une  recldition  «le  compte  de  la  successit)n  moliilière  de  Fran- 
çoise I^emonde  ou  an  ])aiement  d'une  somme  de  VM){)  courant, 
pour  en  teuii*  lieu  :  2°  à  être  déclarée  i)ro))riétaire  d'un  (piart 
des  dits  trois  immeubles,  et  à  la  restitution  des  fruits  et  reve- 
ims  de  ce  i|uart,  depuis  la  mort  di'  son  père,  etc.,  l'tc. 

Le  Défendeur  fit  à  cette  action  deux  exceptions  ])éi'em]i- 
toires. 

Dans  la  première,  il  invocpie  le  contr.it  de  mai'ia^e  les 
Demandeurs,  (pii  est  en  date  du  24  si'j)tembre  l.s;}7,  et  aui|uel 
est  présent  le  dit  Louis  Marcile,  y  stijiulant  pour  sa  tille 
mineure.  Dans  ce  contrat  est  la  classe  suivante  :  "  Les  biens 
(|ue  la  futui'c  épouse  apporte  au  pré.sent  mai'ia^fe  consistent 
en  les  l;iens  meubli's  et  objets  mobiliers  (pie  sou  dit  pèn;  lui 
donne  en  pur  don  et  libéi'alité,  sans  (pi'elle  soit  tenue  de  rien 
rapporti'r  à  la  succession  future  de  son  dit  père,  advenant  le 
partage  définitif  d'icelle,  s.avoir  (Kiiif  la  iiicnfion  di's  ('//o.sv.s" 
ilonnéo^):  les(juels  meubles,  animaux  et  oitjets  mobiliers  ont 
été  estimés  entre  les  parties  à  une  sonnne  de  75(5  livres  cours 
ancien:  en  outi'e  en  les  bardes  etlino-esde  çoi-ps  de  sa  défunte 
mèi'i!  (pie  son  dit  pèi'e  lui  donne:  et  lesipiels  biens  le  ])èi'e  de 
la  dite  futui-e  épouse  a  ameublis  à  l'effet  d'eiitivr  en  la  dite 
future  conniinauté.  " 

Le  Défendeur  allè<,aie  (pie  "  ces  meubles  et  eti'ets  moltili(.'rs 
faisaient  partie  de  la  communauté  (pii  avait  existé  entre  le 
dit  Louis  Marcile  et  la  dite  Marie  Fran(;oise  Lemonde  à 
laquelle  ils  appartenaient  ))our  partie,  en  outi'e  des  lino-es  et 
liardes  de  corps  (pli  apprrteiiaient  à  ladite  Fraïu/oise  Lemonde:" 
"  que  d'après  les  termes  du  testament  de  Françoise  Lemonde, 
le  dit  Louis  Marcile,  ]iouvait  (lis])oser  de  la  totalité  des  biens 
])ar  elle  délaiss(''s,  en  faveur  du  Dél'endi'ur  seul,  et  à  l'exclusion 
de  la  Denianderes.se,  qui,  en  consér|uence,  n'est  aucunement 
fondée  à  rien  demander  ou  ])rét"n(b'e  en  iceux  :  "  "  (pi 'au  sur- 
plus,  et  eu   supposant   (pie   le  dit  Ijouis    Marcile  fût    tenu   de 
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disposer  en  l'iivcur  <U'  la  ])('iiian(li'ivss(!  <rnucun('  pai'tic  dt-s 
Itieiis  à  lui  ié^^ués  pai-  sa  dito  épouse,  il  a  satisfait  à  et.'tte 
oltlipitiou,  en  (lis[)osant  des  meubles  et  eflets  nK)biliers  sua- 
mentioiniés  eu  faveur  de  la  Deinaiuleresse. 

Dans  sa  seconde  exception  péreniptoiri',  lo  Défeiideui"  a  dit, 
(|Ue  l'uM  des  trois  iinnieuliles  était  un  propre  eu  la  personne 
du  dit  Louis  Marcile,  lui  ayant  été  doiuié  par  sa  nièi'e,  par 
acte  de  donation  du  îi  juin  1M!}4,  et  qu(î  cet  immeuble  n'avait 
point  fait  partie  de  sa  comnuniautéde  biens  avec  la  dite  Fran- 
(;oise  Leiiionde.  Aussi  la  demande  a-t-tdle  été  écartée  (piant  à 
cet  inuneuble.  La  dernière  partie  de  cette  seconde  exceotion 
est  une  l'éclamation  du  Défendeur  pour  remboui'sement  d'im- 
penses et  améliorations  ([u'il  prétendait  avoir  été  faites,  tant 
par  lui  (jUe  i)ai"  son  père,  sur  l'un  des  immeubles  ameublis,  et 
])our  des  fiairnitures  et  avances  aussi  faites  par  eux  à  la 
Demandei'esse. 

Le  2()  septiMubre  1845,  la  cour,  à  la  majorité  de  deux  ju^es 
contre  un  (M.  Kolland  dittérant  d'opinion),  rendit  son  juge- 
ment en  favtïur  des  prétentions  de  la  Demanderesse.  Kn  voici 
le  considérant  : 

"  La  cour,  considérant  que  la  Demanderesse  et  le  Défendeur 
sont  seids  lé<^ataires  universels  de  feue  Fi'ançoise  Lemonde, 
leui"  mère,  et  (jue  Louis  Marcile,  leur  pè]-e,  étant  décédé  avant 
d'avoir  distrilaié  entre  eux  les  dits  biens  maternels,  suivant  le 
testament  <le  la  dite  Marie  Françoise  Lemonde,  le  ])arta^e  des 
dits  biens  doit  se  faire  conformément  aux  lois  et  coutumes  du 
Bas-Canada,"  condanuie  le  Défendeur  à  rendre  compte  de  la 
succession  de  leixr  mère,  et  déclare  la  Demanderesse  propiùé- 
taire  d'un  quai't  de  tous  les  biens  meubles  et  innneubles  <pii 
avaient  coni])()sé  la  connuunauté  ci-devant  existant  entre  la 
dite  Marie  Françoise  Lt-monde  et  son  mari. 

Le  ])résident  (le  la  coui-,  M.  Vallières  de  St-Rédl,  en  pronon- 
çant le  ju<;ement.  dit  en  sul)stance: 

"  Il  est  vrai  que  la  testatrice,  mèi'e  des  parties,  a  U^ué  tons 
ses  biens  à  leur  père,  comme  léf/ataire  un irn'HcI .  Mais,  l'ayant 
cliarp''  de  n'en  pouvoii'  dispose)'  (pi'en  faveur  de  leiu's  deux 
enfants,  elle  a  réduit  ce  let^s  univi'rsel  à  un  simple  usufruit. 
La  dispense  de  faire  inventaire  eût  été  inutile,  si  le  legs  eût 
été  en  pi'opriété  ;  car  nul  n'est  tenu  faire  inventaire  de  ce  qui 
lui  appartient. 

"  Le  legs  en  propriété  est  au  profit  des  enfants  de  la  testa- 
ti'ice,  avec  faculté,  à  leui'  déhnit  père,  de  partager  les  biens 
maternels  inégalement  entre  eux  {  mais  le  père  des  parties 
n'a  pas  usé  de  cette  faculté,  et  les  parts  ne  pouvant  plus  être 
faites  par  le  père,  la  loi  a  repris  son  empire,  et  le  partage  doit 
se  faire  suivant  la  loi. 

"  Le  père  n'a  d(anié  à  son  tils,  il  ne  lui  a  légué,  et  n'a  pu  lui 
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l('pn('r,  ou  lui   tloiiinT,  i|u<'  ('<•  (|ui   appartenait  au  pt-i-c  et   non 
k'H  hicns  niatcrnfl.s  It'-trut's  par  lu  nii'i'f  à  ses  cnt'iints. 

"  Le  père  n'a  donn»'  à  lu  Dv'inundcrt'HSf  uucunc  ))ortion  «les 
l»ions  inutornels.  Il  lui  u  «lonné  500  francs,  poui'  lui  tenir  lieu 
<lu  douaire  (pli  est  une  dette  de  lu  Hiiceession  puternelle. 

■'  Les  uutrcH  menus  objets,  il  les  lui  u  donnés  de  son  cliet",  et 
nullement  comme  sa  |)ortion  héréditaire  muternelh^. 

■Je  pense  (pi'il  faut  conflamner  le  J)éfendour  suivant  les 
conclusions  des  Demandcuis. 

Son  Honneur  le  jii^e  Rolland,  en  l'xprimant  son  dissenti- 
ment, l'uccompuf^nu  de  (|U«'l(pies  oltservutions.  Après  uvoir 
exposé  les  faits  sur  les([Uels  l'oulait  la  contestation,  l'hono- 
rable ju^e  cherche  (pielle  est  la  nature  et  l'efi'et  du  le^s 
contenu  au  testament  de  la  mèi'e.  "  Est-ce  une  substitution 
tidéicommissaire  '.  V.  Ricard,  rrrha  substitution,  n"  ;{2f),  et 
suivants,  ]>.  '^22,  et  suivantes. 

"  Le  mari,  légataire  universel,  a  acquis  la  propriété,  car 
l'héritier  ^revé  de  substitution  est  propi'iétaire  et  usufruitier. 
IjCs  biens  ne  sont  donc  plus  de  la  succession  de  la  nièi-e,  mais 
les  appelés  à  la  substitution  n'ont  d'autre  titre  (jue  la  substi- 
tution. 

"  Pour  connaître  s'il  y  a  substitution  tidéicommissaire,  il 
faut  saisir  l'intention,  sans  trop  s'attacher  aux  mots.  Il  me 
paraît,  (pie  l'intention  de  la  m('rt!  était  de  transmettre  sa 
succession  à  .ses  enfants.  Il  y  a  (piehpie  chose,  dans  la  dispo- 
sition, (pli  comporte  (pi'idle  entendait  (pie  les  enfants  tinssent 
de  leur  père,  (1)  et  non  pas  d'elle,  lui  laissant  le  pouvoii'  de 
les  avantager  tirs  in(''^alement.  Elle  .semble  charger  son  li'^a- 
taire  (son  mari)  de  donner  (ju  léguer  les  biens;  mais  toujours 
est-il  chargé  de  les  remettre,  et  c'est  ce  (pli  constitue  la  substi- 
tution fidéiconnni,s.saire. 

"  Il  y  a,  dans  Thévenot,  un  chapitre  où  il  est  parlé  de 
rélecti(jn  lais.sée  au  j^revé,  entre  les  ap])el(''s,  c'est  le  (iM"  cha- 
pitre, p.  884,  au  ^  4,  n"  1015,  où  il  dit:  "Si  le  (rrevé  ne 
choisit  personne,  ils  viennent  tous  au  fidéicommis.  L.  24,  S. 
de  légat.  2.  Si,  nomlnera  el'ufat,  etc. 

"  Ce  n'est  pas  précisément  le  cas  ici,  mais  il  y  a  deux 
appelés,  et  (juoi(pie  le  grevé  n'ait  pas  formellement  le  choix, 
il  a  le  droit  d'avantager  l'un  plus  (pie  l'autre,  cela  ne  change 
pas  la  nature  de  la  (lisposition.  C'est  donc  une  substitution 
fldéicommi.ssaire. 

"  Maintenant  vient  la  (piestion  de  savoir  si  le  père  s'est 
conformé  au  testament,  et  à  la  volonté  de  la  testatrice  telle 
(ju'on  doit  l'interpréter. 

(1)  Vide  Tht5veiiot,  Dex  substitufioiix,  p.  7,  n°  11,  ch.  i,  et  aussi  le  n"  7  :  "Il 
faut,  pour  (JUS  le  ficUncommis  ait  lieu,  que  le  second  donataire  reçoive  de  la 
luaiii  du  premier  donataire,  et  non  de  celle  de  l'auteur  du  tid^iconiniis." 
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"  Il  a,  (lit-un,  ohli^fô  son  tils,  le  Dt-fcnilcur,  à  tloniuM*  £500  k 
Htx  sd'ur,  en  fiiisiint  an  l)t''f('n<lc\ir  donation  de  tons  ses  l>i('ns, 
t't  pnis  il  a  cnsnitc  l'ait  nn  Icj^s  luiivciscl  (pii  coiMprcnd  le 
même  avanta;;»'  à  sa  fille.  Si  ces  CôOO  »''taient  partie  des  hiens 
(le  la  succession  de  la  mère,  il  y  aui'ait  plausiltilité  dans  la 
]>rétention  d»i  Défendeui' :  mais  cette  somme  est  domiée  à  la 
tille,  poiH'  Ini  tenir  lieu  de  douaire;  et  comme  elle  ne  peut 
réclamer  l'un  et  l'autre,  il  s'ensuit  «pie  le  père  ne  'ni  a  donné 
que  ce  qui  lui  appartenait,  et  (pie  le  douaiiv  étant  pris  sur  les 
biens  du  pt-re,  cette  donation  de  Cr)()()  n'étant  d'aucune  partie 
des  liiens  de  la  s\U'cession  de  la  mère,  le  p('re  ne  Faisait  (pi'ac- 
(piitter  une  dette  dont  ses  propres  hiens  étaient  cliai^fés. 

"  La  ])rétention  du  Défendeur  <pie  son  Jh-i'c  a  pu  ne  rien 
laisser  à  sa  fille,  sans  contr(!venir  au  testament  de  son  épouse, 
offre  une  difficulté  plus  ^i-ande. 

"Ricard,  Snhstidifion,  traité  111,  ch.  Xl,  part.  11,  p.  450, 
n"  (58  étalilit  (pie,  dans  le  cas  où  un  p('re  est  chargé  de  laissi'r 
les  biens  à  s(\s  enfants,  il  peut  choisir  entre  les  enfants,  et  satis- 
fait k  la  volonté  du  testateur,  et  cela  dans  tous  les  cas  où  la 
disposition  est  dirigée  à  la  personne  du  ^revé. 

"  Elle  l'est  très  foi'tement  au  cas  actuel,  |  uis(iue  la  ti'sta- 
trice  lui  laisse  le  pouvoir  de  les  avautajjer  iné<(alement. 

"  En  supposant  le  cas  (prdle  n'eût  rien  dit  de  cela,  et  se 
fût  contenté  de  dire  (pie  son  mari  ne  pourrait  disposer  de  .ses 
biens  (pi'en  faveur  de  leurs  enfants,  alors  on  p(nn'rait  préten- 
dre (pie  le  mari  avait  le  clioi.x.  En  disant  (pi'il  pourrait  les 
avanta<fer  in(''^alenieut,  il  semble  (pi'elle  ne  clian<fe  ])as  la 
disposition  de  la  loi,  mais  lui  donne  plus  de  force,  puisipi'elle 
veut  qu'ils  ne  soient  pas  appelés  pour  une  jmrt  ali(piote  des 
biens,  mais  pour  ce  (pi'il  plaira  à  son  mari  de  donnera  cliacun  ; 
et,  (pioi(|u'il  soit  i)lausible  de  dire  (pi'elle  S(unble  vouloii'  (pie 
chacun  de  ses  deux  enfants  ])articipe,  pour  (]Uel(|Ue  chose,  au 
le^s,  comme  cette  part  est  des  plus  minimes,  il  seiidilerait 
plut('tt  (pi'elle  a  v(ailu  laisser  au  père  ce  (ju'un  pt're  ])eut  faire 
de  sa  propre  succession,  donner  à  ([ui  bon  lui  semble  de  ses 
enfants. 

"  Ricard,  jui.v  additions  sur  le  mênie  chapitre,  p.  4(!0,  cite 
l'opinion  de  M.  D'Olive,  liv.  V,ch.  xiv,(prun  mari  institm''  par 
sa  femme,  et  chargé  de  l'endre  l'hérédité  à  leurs  enfants,  peut 
élire  qui  bon  lui  semble,  si  les  substitiK's  sont  nomm<''s  en 
f^énéral  .sous  le  nom  d'enfants,  mais  (pi'il  n'en  serait  pas  de 
même,  s'ils  étaient  j)ai'ticulièrement  exprimés  chacun  parleurs 
noms  propres.  En  effet,  ajoute  Ricard,  il  n'y  fi  pas  d'inconvé- 
nient qu'encore  (pie  la  liberté  de  choisir  n'ait  pas  été  expressé- 
ment donnée  par  le  testateur,  l'on  ne  la  puisse  présumer  par 
les  conjectures  tirées  de  la  dispositi(-)n.  Plus  loin,  j).  Mi'],  Ricard 
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('•talilit  (|Uc  riiistitutioii  «riicriticr  tient  lieu  <r(''li'cti<)n,t'tH't'tt'n<l 
aux  liifiis  suji't.s  à  rt'stitiitiuii. 

"  l'oiir  ntli)|)ti'r  iiiu-  «lécisioii  en  l'uvciir  ilu  Déffiiflctir,  il  ne 
rcHteniit  plus  (|u'ini  doute,  savoir  si,  ayimt  |)arl«''  «le  seH  deux 
oifdiitn,  ee  n'est  pas  la  iiiêine  chose  que  si  elle  les  eût  uoiniués 
par  leurs  noms.  Il  senilile  (pie  non  :  elle  ne  l'ait  (pie  nieiition- 
nei'  le  nonilire  de  ses  eidants,  et  ee  nonilire  auiait  pu  t'tre  de 
huit,  ou  dix,  coinine  de  deux. 

"  Si  l'on  doit  prf'sunier,  par  des  conjectures,  de  l'intention 
delà  testatrice  de  laisser  à  son  mari  le  choix  entre  ses  eniants, 
certainement  (pi'il  y  a  li  -u  ici  de  le  t'air".  hien  j)lus  (pie  si  elle 
n'eût  ri-'ii  dit  d'un  parta^n-  ini''^fal  entre  ses  entants. 

La  Demanderesse  poursuit  le  |)(''t'endeur,  en  (pialitt''ile  hVa- 
Uùn\  univer.sel  du  père  commun  et  i)rod  t  un  testament  pass<'' 
devant  un  notaire  delà  pi-ovince  du  ( 'anada.  Le  Dt'd'endeur 
ne  nie  pas  cette  (pialit*'  et  )>roduit  le  mt*'nie  acte.  La  cour  ne 
p(aivant  d(''clarer  mil  cet  acte  dont  les  ])arties  rec()nnaiH,sent  la 
validitc' ;  et,  iiu^'ine  dans  cela,  elles  recomiaisseiit  (ju'il  y  a  un 
le/fs  universel  du  ])('i-e  au  fils,  et  c'est  sur  cet  aveu  (pi'on  doit 
adju^'er.  (1   h',  de  A.,  p.  140.; 

Di-  1(1  |)!irt  lies  DoiiiiiiicIciii'M,  les  iiutoritrH  wuiviiiift'H  (Hit  tH»'-  citi'ea  :  Ricard, 
t.  II,  /)i.-i  SiihM/l>ii/ii„is,  p.  4.')7  l't  «iiiv.  ;  lli'iirvN,  t.  III,  liv.  V,  cil.  Ml,  ([UCHt. 
Uî,  \t.  7<1  ;    l'otliiiT,  l>is  Siilisii/iitiiiii.^.  ('(l.  in  4',  p.  4lti. 


ENREGISTREMENT.-RETROACnVITE. 

('huit   I)i;  'ri;i{|{i:i«)NNE,  M  .septemlire  184.5. 

M.  le  JU0(.  ('.  M()NI)KLKT. 

iM.AKIK  M.  L.M.SON  et  al.    rs.  C'.\T1IEHINK  BkL.VNOEK. 

.\cii(iii  liypdtlu'ciiire  ihiim'  le  r(>c(nivreiiioiit  de  £11.' KIs.,  iiKHitant  (la 
(loiiaire  pirlix  cDiistitiit''  en  faveur  de  11  iiicr(i  de  la  |)eiiiaiider(\ss('. 

Jiii/é:  (iu'iiii  tiers,  (iiii  a  aiMniis  un  i''''rila^'e,  avant,  et  non  .nûmé- 
ijHciiniiiiit  au  !'''■  Mdveiiilirc  1S44,  u'>  pivit  >\  pd.si'r  A  raction  du  cn'ancicr 
liNpdtlK'cairc,  une///*  (//•("<)/-)■('•/ (wc,  fondé.' .sur  ce  (|ue  le  titre  n'a  pas 
('tt''  inscrit  avant  li^  1er  nuM'inlire  isil.ti  rine  li.xé  pour  rinscrijjtion, par 
l'di'd.  4   \'ict.,  cil.  XXX,  sec.  4.  (1) 

La  Défenderesse  a  acfpiis  l'héritage  dont  il  est  (piestion, 
avant  le  l""""  n(,vend»re  |S44. 

La  Défendi'ivsse  a  ))laidé  (pie  le  contrat  de  mariage  par 
lecpiel  le  douaire  est  constitué,  n'a  pa.s  été  enregistré  (inscrit) 
avant   le    !''' novemlire  1S44,  et  (px'en  consé(pience,   l'héritage 

(1)  Cette  orilonnance  n'est  ])lns  eu  force  ;  nous  trouvons  aujourd'hui  les  lois 
(renrtîgiHtrenu'Ut  aux  articles  'iOS'i  à  2ir>7  ('.  ('. 

V.  la  cause  de  Tremblay  va.  liour/ianl  t/  Sitiioii,  opp. ,  rapporti-e  supra,  p.4ô3. 
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imiriu^'f,  est.   iiifiiiitciiiiiit   lilin-  ilf   riiy|M)tlii"'i|Ut'  <|Uf    veulent 
faire  vuloic  les  Dciimiidriiis  ('((ntif    la  Dérciulcn-sHt'  i|ui   !♦• 

1 


)i)SSt'i|l' 


lioniiii^r,.!-,  iiMicnt  «If  la  I)(''rj['n(lt'it's.s(',  a  |)ivt<'inlu  <|Uc  le  mot 
siihsefjiK'iit,  <|iii'  l'on  tfoiui'  dans  la  -i''  hcc,  de  lOrd,  4  Viet..  cli. 
xxx.dnit  s'a|)|)li(|Uer  à  l'.ii  c|u»''retir  .snlisé(|ueiit  au  titi'e. 

Turt^euii,  tK'cu|iant  |HMir  les  Deinaiideuis,  a  soutenu,  au  ('(ni- 
traire,  (|u'il  n'est  ([Uestion.ilans  cette  clause,  (|ue  de  l'aciniéreui- 
sul)si'Miuent  au  ti-rnie  tixé  poui-  l'enfei^istreinent. 

"  La  ("oim.  :  \jn  Un  (4  \'ict.,cli.  xxx,  sec.  4),  a  eu  |H)ur  iiut  du 
fain'  connaître  à  ceux  «|ui,  jxii'Ik  ,v*/ //f,  achèteraient,  lesliy|Mi- 
tlièques  dont  seraient  alors  grevés  lus  liérita^jes  :  cai\  (|Uant  à 
Ceux  i|ui  îivaient  déjà  ac(|uis,  ils  avaient  t'ait  leur  condition. 
vVinsi  celle  (|ui,  dans  l'espèce  actuelle,  a  ac(|uis  avant  le  temps 
fixé  par  rordonnancc  pour  l'inscription  d'actes  faits,  coniuic  à 
i'aii'e,  n'a  j)as  à  se  plaimlre,  il  ne  lui  a  été  porté  aucun  l)réju- 
dice. 

"  11  faut  se  rap])(  Ici-,  en  intci-prétant  cette  clause,  (pie  la  loi 
(pie  l'on  cite  est  us.sez  en  delioi's  des  ])i'incipes,  c'est-à-dire  ayant 
un  effet  ré'troactif  dans  ceitains  cas,  sans  (pi'il  faille  l'étendre 
(l'une  espèce  à  une  a\itrc  ;  il  faut  jirendre  les  termes  telscpi'ils 
sont,  et  ne  les  a])pli(pU'r  (pi'aux  clioses  dont  il  y  est  cpiestion. 

( Jrannnaticalement,  le  mot  sultséipieiit  doit  être  l'apporté 
aux  mots  (pli.  dans  la  même  plii-ase,  expi'inieiit  une  id(''e  (pli 
le  précèile  le  ])lus  procliaineiimiit.  Or,  en  prescrivant  l'inscrip- 
tioii,  voici  ce  (pie  renferme  cette  4''  section  : 

"  And  everv  sucli  notarial  olilijfation,  coiitract,  instrument 
in  writiii;.;,  judi^iiient,  rcco^nizance,  Jiidicial  act  or  pr(H'eedin(.j, 
prisile^c  or  liypothecury  rit,dit  or  claim,  wliereof  a  memoi-ial 
sliall  not  lie  reeistt'reil  witliin  tlie  period  last  meiitione(l,  sliall, 


roin  ai 


id    after  tlie   lapse  of   tlie  said   period,  lie    inoi)erativ( 


•!• 


void  and  of  no  eti'ect  wliatevcr,  a^^ainst  any  suli.siMpient  hom} 
fidc  ])urcliaser,  e-rantee,  moi-te-jin-cc,  hypotliecary  or  privileifeci 
creditor  or  inciimliiMiicer,  for  or  u]>on  valual»le  considérations.  " 
Oi",  il  est  assez  apparent  (pie  les  mots  siihscipiciif  hoiiâ  fîilc 
rapportent  à    '  f rom  and  after  tlie    lapse  of  tli( 


/' 


■/- 


iiirr/iiiser    se 


s  lid  period."  Car  nous  trouvons  ce  (pii  touche  l'iififun'i'n  r 
niihs('.(iiiriif  ininuMliatenicntà  la  suite  de  l'expression  d'une  idée, 
ou  plutôt  d'une   volonté,  celle  de  lii  législature,  <HU',  (/ans  un 


nii ftx  I 


(lit,  H 


(lit 


I  iisci'i  1)1  ion . 


(.pliant  à  l'interprétation  1.  ^ale,  ou,  ])lut(')t,  (piant  à  ra[)pli- 
cation  du  ])rincipe  d'inter|)rétation,  il  faut  dire  que,  j)uis(pril 
s'a<;it  de  rétroactivité,  les  termes  doivent  ('tre  re(;us  tels  (pi'ils 
sont,  et  interprét(''s,  non  pas  par  extension,  par  analogie,  mais 
dans  leur  sens  naturel. 

Il  est  (l'ailk'urs  facile  de  s'apercev(jir  (|uc  le  mot  Hiihmpient 


;i 


1;''ff 
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ne  doit  pas  véreMsalrp.ment  se  rapporter  au  titre,  cai"  sup]iosons 
l'espèce  (pli  suit:  une  ol)lii(<ition  est  consentie  il  y  a  six  ans  ; 
la  loi  en  exif(e  l'inscrijition,  disons  sous  trois  ans.  Avant  l'ins- 
cription, celui  qui  a  consenti  rol)li^ation  vend  la  terre  liypo- 
tluHjuée.  Après  la  vente,  et  nu^'nui  a{)rès  le  temps  prescrit  pour 
l'inscription,  le  créancier  fait  inscrire  .son  obligation,  il  con- 
serve son  liypotliè(iue,  car  le  défaut  d'inscription  ne  rend  pas 
l'obligation  nhsoliuaent  sans  effet,  void,  mais  seulement  rela- 
flrcment,  c'est-à-dire  quant  à  l'acquéreur  .sub,sé(pient.  Donc, 
pour  atiranchir  l'héritage  de  rhypothè(]ue,  il  ne  suffit  pas  cpie 
l'accpiisition  par  le  tiers  soit  subsé()uente  au  titre,  mais  il  faut 
(pi'elle  le  soit  au  ternie  Hxé  pour  l'i'iscriptitm. 

La  cour  est,  par  conséquent,  d'avis  (pie  l'exception  est  mal 
fondée,  et  l'action  bien  intentée. 


'm. 


.JUGEMENT. 

"  Li  cour,  considérant  (ju'aux  termes  de  l'ordonnance  du 
conseil  spécial  de  la  ci-devant  province  du  Bas-Canada,  de  la 
-t*  année  du  règne  de  Sa  Majesté,  ch.  xxx,  sec.  4,  dont  les  disposi- 
tions, quant  au  ternie  ])rescrit  pour  l'in.scnption  des  titres  et 
autres  documents  y  mentionnés,  ont  été  étendues  et  contiimées 
jusqu'au  1*""  novembi'e  LS-i-i,  la  J)éfenderesse  n'a  ac(|uis  aucun 
droit,  ni  /i»  (l'^  noa-reœvoir,  à  l'encontre  de  l'hypotlÙMiue  des 
Demandeurs,  siu'  l'héritage  que  la  dite  Défenderesse  prétend 
être  libre  de  la  dite  hypotluMpie,  faute  d'in.scription  avant  le 
1'"''  novembre  1844,  du  conti-at  de  mariage  mentionné  en  la 
déclaration  des  Demandeui's,  le(piel  est  du  21  janvier  1.S09, 
attendu  (jue  la  dite  Défenderes,se  avait  acquis  le  dit  héritage 
avant  le  dit  l''""  n()vend)re  1S44,  et  non  aubsé(|uennnent  au 
temps  prescrit  pour  l'inscription  su.sdite,  l'envoie  la  dite  excep- 
tion, et  ordonne  (pi'il  soit  [)rocédé  à  la  preuve." 

L'on  vtj.  a,  par  ce  rapport,  (pie  la  rétroactivité  de  l'ordon- 
nance 4  Vict,,  c'\  XXX,  sec.  4,  n'est  aucunement  mise  en  (piestion; 
mais  l'espèce  doi.t  il  s'agis.sait  éUiit  toute  particulière,  et  la 
difficulté  surgissait  de  ra})plication  du  mot  .^othséq tient  (pli  se 
rencontre  dans  la  s.^c.  4.  Ce  jugement  n'est  tout  au  plus  (pi'une 
exception  à  la  règle  générale  de  rétroactivité  établie  par  la 
s(^c.  4,  et  (pie  personne  ne  révoque  en  doute.  (  1  R.  de  L.,  p.  14(5.) 
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Tlie  riKL'iiix  Assurance  Company,  Conseil  privé,  13  mai 

182!») 188 

APlMiL.  tinoiijii'un  acte  de  la  lôgislature  |iaHsé  après  le  jii^'einent 
rendu  dans  la  cour  <lc  première  instance,  })uisse  atlecter 
les  droits  d'une  partie  tels  qu'ils  existaient  lors  de  l'ins- 
titution do  la  jioursuite,  on  ne  peut  invoquer  cette 
circonstance  sur  un  appel  de  ce  jugeniet.  (Donejiani  et 

Donegani  tl  al.,  (Jonuril  privé,  2  février  18;î5) 433 

■     "        AL'    CONSEIL  l'RlVÉ.  Lors(iu'une  loi  de  la  colonie   a 

limité  le  droit  d'appel  à  un 
montant  déterminé,  le  conseil 
privé  ne  recevra  pas  d'appel 
dans  une  cause  d'un  montant 
inférieur  à  celui  mentionné 
dans  l'acte  de  la  colonie. 
(Cuvillier    et  Ayhvin,   Conseil 

privé,  'jy  novend)re  1832) 301 

AKlilTKAtiE.  Un  rapport  d'arbities  auX(|uelK  une  des  ])arties  aura 
lionne  à  boire  et  à  m.'.nger,  sera,  pour  cette  raison, 
déclarée    nul.     (Délorme    et    Moufle,    l'rév.    de 

(/«éftfc,  1"  octobre  1737) 13 

"  Une  senten<e  arbitrale,  rendue  par  la  majorité  de 

trois  arbitres,  lorsque  le  comjiromis  soumettait 
la  décision  tl  la  majorité  des  arliitres,  est  légale 
mais,  si  le  compromis  soumettait  la  décision  à 
trois  arbitres  généralement,  ils  devraient  tous 
être  présents  lors  de  la  reddition  de  la  sentence, 
bien  (|ue  la  majorité  puisse  la  rendre.  (Meiklejobn 
r/>.  Young  et  al.,  (J.  B.  lî.,  Qvéiee,  10  avril  1811)....  120 
"  : — l'i(/('  AssruANCK. 

A U1>LNTA(  JE :—  Vide  Ikms.uiE. 

AfcfSE^SIJîLKE  LKCil^'LATIVE.  l'ne    personne  emprisonnée   par 

l'assendilée  législative,  durant 
bon  plaisir,  est  décbargée  par 
la  prorogation.  (Monk,  re([ué- 
rant,   ('.  Ji.   IL,   (Juéher,  22   uuirs 

1817) 107 

ASSIGNATION.  Ne  peut  se  faire  de  nuit.  (Par  l'art..").")  C.  P.C. 
l'assignation  ne  peut  être  donnée  avant  sej)t 
heures  du  matin,  et  après  sept  heures  de  l'après- 
midi,  uKiis  cette  disposition  ne  s"appli(|ui>  pas 
au  cas  de  eujnuii  <i<l  nsjiondinduin.)  (McCiibbon 
r».  St- Louis  dit  Lalam|K<,  C.   B.  H.,   Québec,  20 

juin  1843) 450 
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comnu*  les  autres  contrats,  et,  lorstju'il  y  a  une 
garantie  expresse,  il  n'y  a  pas  lieu  ù  interpréta- 
tion. (Scott  C".  ïhe  (Québec  Pire  Insurance  Com- 
pany, C.  B.  B.,  (Jiiéljtr,  20  octobre  1S21) JKI 
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ASSURANCE.  Une  condition,  daiiK  une  police  d'assurancp,  par 
iaiiuelle,  en  cas  de  difRcnlté,  un  arbitraire  doit 
avoir  lien,  ne  prive  j)a.s  le.s  tribunaux  de  leur 
juridiction  sur  la  (|nestion.  iScott  ri>.  Tiie  IMiœ- 
nix  Assurance  Company,  ('.  li.  li.,  Quf!HC,'2() y.in- 

vier  1X28) 184 

"  La  condition  dans  une  police  d'assurance  oblijreant 

l'assuré,  avant  de  recouvrer  l'assurance,  de  fournir 
un  certificat  d'un  niaj;istrat  ou  notaire,  compor- 
tant (ju'il  connaît  le  caractère  de  l'assuré,  et  (ju'il 
croit  que  l'incendie  a  en  lieu  sans  fraude,  fait  de 
la  production  de  ce  certificat,  une  condition  préa- 
lable au  recouvrement  du  montant  de  l'assn- 
.   rance.    (Scott  vk.  The   Pliu-nix  Assurance  Com- 

l>any,  Cou.  privé  de  Sa  MojiMê,  lo  mai  182!») 1S8 

•'  Dans  une  assurance   contre   l'incendie,  l'assureur 

doit  payer  toute  la  perte,  si  elle  n'excède  pas  le 
montant  de  l'assurance,  ([uoiiine  les  eflets  assurés 
soient  d'une  plus  jirande  valeur.  (Feddie  rit.  The 
liuel)ec  Fire  Insurance  Company,  C.  B.  B.,  Quéluc, 

•JO  juin  1824) 1!)S 

"  Le  délai  porté  dans  les  règlements  d'une  Compagnie 

d'Assurance  et  ses  polices  dans  lesquels  avis  et 
déclaration  de  l'incendie  doivent  être  donnés, 
n'est  i)as,  dans  tous  les  cas,  un  terme  fatal  et  tel- 
lement de  rigueur,  que,  faute  de  remplir  A  la 
minute  cette  condition,  l'assuré  doive  penlre  tout 
recours.    (Dill  r."!.  La  Comjiagnie  d'Assurance  de 

Québec,  C.  B.  K.,  Quilnc,  '.V)  mai  1844i 471 

ATERMOIEMENT.  Le  déliitcur,(|ui,dans  un  acte  de  compc  sition, 
obtient  de  ses  créanciers  remise  d'unes  par- 
tie de  sa  dette  et  termes  de  paiement  i)our 
le  reste,  ù  la  condition  (|n'il  paie  le  montant 
de  la  composition  au  temps  fixé,  sera  tenu 
de  payer  le  montant  de  tijutes  les  créances, 
s'il  n'a  pas  fait  les  paiements  de  la  com|)(si- 
tion  au  tem|)S  convenu,  quoi(iue  après  l'éché- 
ance des  termes  de  paiement  de  la  (•(inij)nsi- 
tion,  il  ait  fait  offre  de  faire  ces  paiements. 
(IJeaudry  it  al.  rs.  l'.areille,  C.  /?.  li.,  Mont- 

rt'i/,  janvier  184')) 447 

"  Le  terme  de  paiement  fixé  par  un  note  d'atei- 

moiciucnt    a    l'effet   de    ren<lre   la    créance 
originaire  exigible, si  le  débitonr  n(>  fait  pas 
ses  paiements  an  temps  convenu.  (Atkinson 
r>>.  Nesbitt,  C.  Il  li.,  Uuéhii;  31  nuirs  1S45)...     4t;!t 
AXiRAINE  :— r/'/.  l>uorr  canaoika. 
A  VLS  1)'A(  TIUN  -.—  Viili  Coi.i.wtki  u  iii;s  hoianks. 
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BAIL  -.—Vide  I/juaoe. 
BAILLET'R  -.—  Vid,'  Lor.uiK. 

BANC  l)'É<-iLlSE.  L'iiîiiô  des  fils  d'un  concessionnaire  d'un  banc; 
a  droit  de  l'ocouiier,  après  le  mariage  de  la 
veuve  de  son  père,  ati  prix  aticjnel  il  est 
adjuf.'é   ensuite.     (Borne    rs.   ^Vi]Hon  (■(    al., 

C.  li.  R.,  Uuihrc,  20  février  1819) 173 

BANQUEROUTE  :— Iw/c  Faiimtk. 
BATEAU  A  VAPEUR:— T'iV/.CoLiisios. 

BÉNÉFICE  D'INVENTAIRE.  L'héritier,  qui  a  accepté  sous  bénc- 

tice  d'inventaire  pourra  être  tenu 
de  payer  un  créancier  coniplcte- 
inent,  si  ce  dernier  fournit  cau- 
tion de  rai)porter,  en  cas  de 
contribution.  (Perrault  (7  Ruette, 
Préroxlé  de  QuvIkc,  11  mars  17o<S.)  17 
BILLET  PROMISSOIRE.    Le    jiorteur    d'un    billet    promissoire, 

(pli  est  endossé  [tour  une  somme 
moindre  que  le  montant  du  billet, 
ne  {wut  rien  recouvrer  contre  l'endos- 
seur.   (McLeod   Vf.   Meek,    C.    B.  R., 

i^iéhec,  '_'()  juin  LS:U) 353 

«  •*  Une  action  basée  sur  un  billet  promis- 

soire (pli  a  été  transporté  après  qu'une 
saisie-arrêt  a  été  signifiée  au  promet- 
teur, à  la  connaissance  du  cession- 
nuire  du  billet,sera  renvoyée.  ( Liquart 
et  Nouette,  VriroMédv  liuéhir,  8  janvier 

1743) L'L' 

"  •'  Le  i>aiemcnt  fi  :t  d;' bonne  foi,  et  sans 

avis  de  fraude,  au  jiortenr,  par  le 
prometteur  d'un  billet  promissoire 
payable  A  l'ordre  du  trésorier  d'une 
société  et  end(  ssé  et  tran.sj)orté  ])ar  ce 
dernier,  aj)rès  échéance,  ])our  une 
dette  de  jeu.  sans  Fauti  risation  de 
la  société  est  valable  (art.  L'L'S7  C.  C). 
(Ferrie  H  The  Wardens  of  the  llouse 
of  Industry,    Cour  d'Api„l,    Quêluc, 

juillet  1S4Ô. AA{\ 

"         •  "  : — UiV/r  Termi:  i)K  l'AïKMKNr. 

HORNAtîE.  Si    les   liornes    ]i(:sées  ont  été  eidevées,  le   tribunal 
ordonnera   à    un    arpenteur    d'aller    les    replacer. 

(Rouer  et  Paj:é,  Préiwté  de  (iitéhec,  1»  août  1737) 12 

"  Un  bornajxe  et  arpenta>;e  .-ieront  déclarés  informes, 
faute  <le  mention  des  titres  des  parties.  (Anetil  it 
(irondin,  l'rêv.  de  Qnéinc,  28  juillet  17"i(i) 2(i 

"  : — U/'/'    RlMR  1)K  VKNI'. 

BORNES  -.—  Vide  Bokxaok. 
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CANAL: — Fitff  Ex tertise. 

CAPIAS  AD  RESP0>;DENDUM.  On  doit  invoquer  une  irrégula- 
rité dans  Vajffidai".t  sur  lequel 
est  basé  le  capias  par  une 
motion  et  non  par  une  excep- 
tion à  la  forme.  (Barney  vs. 
Harris,  C.  B.  R.,  (Québec,  10 

juin  1811) 134 

"  : — Vide  Assignation. 

CAS  IMPRÉVU:— Fn/i"  Preuve. 

CAUTIONNEMENT.  Celui  qui  consent  une  obligation  n'est  pas 

tenu   de  fournir  caution,  s'il    ne  s'y   est 
obligé.    (Fortier  et  Gourdeau,  Cou.  S.,  (^'é- 

bec,  3  août  ^744) 42 

"  La  caution  a  recours  contre  son  cofidéjusseur, 
pour  sa  part  de  ce  qu'elle  a  i)ayé  jMiur  le 
débiteur  principal,  et  ce  recours  constitue 
une  créance  personnelle.  (Jones  r».  J<aing  d 
Hébert,  opposant,  C.  B,  R.,  Quibic,  20  octo- 
bre 1818) 109 

"  : — Vide  Ubi'friitier. 

CERTIORARI.  Le  certiorari  diffère  de  l'api)el.  Par  l'appel,  les 
procédés  du  tribunal  inférieur  sont  soumis  au 
tribunal  supérieur,  avec  la  preuve  sur  laiiuelle 
le  jugement  est  rendu,  et  ce  dernier  tribunal 
prend  en  considération  les  faits  de  la  cause, 
et  décide  sur  le  mérite.  Sur  le  certiorari,  au 
contraire,  le  tribunal  supérieur  ne  fait  qu'ex- 
aminer les  procédés  de  la  cour  inférieure, 
et  décide  s'ils  sont  conformes  à  la  loi,  mais  ne 
s'entiuiert  pas  des  faits.  Il  peut  s'enquérir  si  la 
dénonciation  contient  une  cai:se  de  plainte,  qui, 
par  la  loi,  est  de  la  juridiction  du  tril)unal 
inférieiir,  et  si  les  procédés  contre  le  Défendeur 
ont  été  tels  que  la  loi  l'exige  ;  s'il  a  été  dnement 
a.ssigné,  et  si,  ayant  comparu,  il  a  eu  un  jour 
pour  plaider,  et  permission  de  prod)iire  et  de 
faire  entendre  ses  témoins,  et  de  transques- 
tionner  ceux  à  charge;  mais  il  ne  ])eut  s'er<iué- 
rir  du  mérite  de  la  cause,  et  décider  si  le  tribunal 
inférieur  a  tiré  une  conclusifin  exacte  des  faits 
prouvés.  Le  tribunal  inférieur  ne  peut,  par 
certiorari,  examiner  le  mérite  d'une  condamna- 
tion pour  mépris  de  cour,  clia(|ue  tribunal  infé- 
rieur est  le  seul  juge  de  ces  méi>ris.  Les  juges  de 
paix,  en  session  générale  ou  de  (juartier,  ont  le 
32 
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I)ouvoir  de  condainuer  à  reinprisonneu.jnt,  pour 
le  temps  de  leur  session,  pour  mépris  de  cour 
commis  en  préseiice  de  la  cour.  (Vallières  de  St- 
Kéal,  requérant  certiorari,  V.li.R.,  Troh-IlivièrcK, 

18  septembre  1834) 425 

CERTIORARI  -.—  Vide  Commissaikek  i'olk  l'ékkction  des  écu.ises. 
CIERGE  -.—  Vide  Pain  bénit. 

CODE  DE  JNIARINE.  N'eut  plus  en  force  en  Canada,  il  a  été  rempla- 
cé par  les  lois  anglaises  sur  l'amirauté. 
(Baldwin  r».  (iibbon  et  McCallum,  oppo- 
sant, C.  B.  A'.,  f^t^^tr,  19  juin  1813) 148 

COLLECTEUR  DES  DOUANES.  Dans  une  action  contre  un  col- 
lecteur des  douanes  ])our  re- 
couvrer une  somme  d'argent 
exigée  par  lui  comme  hono- 
raire d'office,  il  n'a  pas  droit 
à  l'avis  d'un  mois,  et  il  ne  jieut 
non  plus  objecter  que  l'action 
aurait  dû  être  intentée  dans 
les  trois  mois  du  temps  où  il  a 
exigé  cette  somme.  (Price  rs. 
Perceval,    C.  B.  R.,  Québec,  0 

septembre  1824) 201 

"  "  Une  action  i)eut  être  maintenue 

contre  lui,  pour  recouvrer  une 
somme  d'argent  qu'il  a  exigée 
sans  droit.  (Perceval  et  Pater- 
sons  et  al.,  Cowr  d^ Appel,  Qué- 
bec, 18  janvier  1828) 213 

"  "  Une  action  peut  être  maintenue 

contre  un  collecteur  des  doua- 
nes qui  refuse  de  passer  à  la 
douane  des  marchandises,  con- 
formément aux  droits  établis. 
(Patcrsons  et  al.  vs.  Perceval,  C. 

B.  R.,  (/uêhec,  2(»  avril  182(i) 211 

COLLISION.  Le  vaisseau  qui  esi  en  faute  doit  payer  les  dommages. 
(Maitland  et 'àl.,  rs.  Molson  <t  al..  Cour  d'Appel,  (Qué- 
bec, 20  novembre  1830) 344 

"  : — Vide  Coi'u  dk  ^'ICE-AM1RA^TÉ. 

COMMERÇANT  -.—  Vide  Lkttrk  de  ciianoe. 

COMMISSAIRE  ENC^UÊTEUR.  Le  tribunal  peut  autoriser  quel- 
qu'un, en  dehors  de  la  cour,  à 
prendre  l'affirmation  d'un 
compte.  iVignaud  dLamaletie, 
J'rêr.  de  Québec,  28  avril  17ôO)..  2.') 
COIMMISSAIRES  AUX  SAISIES  RÉELLES:— Iv/.  Saisie  réelle. 
(031MISSAIRES  1  r  0ClYERNEMENT:—r7V,  Mandat. 
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COMMISSAIRES  TOUK  L'ÉKECTION  DES  ÉGLISES.  11  n'y  a  pas 

lieu  au  rertiorari  pour  défaut  do  juri- 
diction et  illégalité  dans  leurs  procé- 
dés. [lloK  vn.VnuiJ^riis  et  ixl.,  Cour  d'Ap- 
pel, (juéhcc, '2\>  iinlliit  lS3\i) 413 

CÔ.MMISSIOX  DE  BAN(.il'KliOUTE:— r^dt'FAiLUTK. 
COMMrNAUTÉ  DE  BIENS.  Si  la  veuve  recèle  des  ellets  de  la 

communauté  et  ne  les  entre  pas 
dans  l'inventaire,  elle  sera  privée 
de  sa  moitié  dans  ces  effets.  (Cre- 
net  dit  iîeauvais  et  al,  et  Vergeat, 
iWro.i<(«r/(;  (^ùc,  19  février  1740).  18 
"  :—  Vide  Maiu. 

COMMUNICATION  DE  riÈCpS:— Hc/f  Contrainte  i-ak  corps. 
COMPENSATION  :—ride  Demandk  incidente. 
COMPLAINTE.  N'a  pas  lieu  pour  trouble  dans  la  possession  d'un 
banc  dans  une  église,  par  un  paroissien  contre 
un  autre.  (Auger  es.  Oingras,  C  B.  li.,  Québec,  13 

avril  1819) 174 

CO:\IPOSITION  -.—  Vide  CoNcouixvr. 
COMPK()MIS  :— FWe  AKHiTKACiE. 
"  : — Vide  Assurance. 

CONCORDAT.  Un  acte  de  composition  fait  par  un  débiteur  insol- 
vable et  quel(iues-uns  de  ses  créanciers  à  la 
condition  (lue  tous  les  créanciers  y  consentent, 
n'oblige  pas  les  créanciers  ([ui  ont  signé,  s'il  y  en 
a  d'autres  (jui  n'ont  i)as  consenti.  (Cuvillier  <  (  al., 

('«  Buteau,  Cour  d'A]>pel,  1842) 4ti7 

"  : — Vide  Atermoiement. 

CONCrKÉGATION    PKESP.YTÉUIENNE  :-T  «à-    Registres    de 

l'AROISSE. 

CONSEIL  LÉCHSLATIF.  A  droit  d'emprisonner,  pour  violation 

de  ses  privilèges,  dans  un  cas  de 
libelle.  (Tracey,  requérant,  Cour  d'Ap- 
pel, y  février  1832) 3()5 

CONSEIL  PRIVÉ  -.—  Vide  Ai'pei.  \v  Conseii,  i-rivé. 
CONSENTEMENT  :—Vide  Démence. 

CONSTITUT.  Le  débiteur  d'un  coiistitut  peut  être  cnndaunié  d'en 
faire  le  remboursement,  s'il  ne  paye  pas  les  arréra- 
ges de  la  rente.  (Hiché  et  Lajoue,  l'révostù  de  Qué- 
bec, 22  avril  1732..) 7 

CONTRAINTE  PAR  CORPS.    A  lieu  pour  refus  de  remettre  des 

pièces  communiquées  par  la  par- 
tie ad  verse.  (Maufait  (Y  Chapeau, 

l'réroMé  de  Québec) 10 

"  "         11  n'y  a  pas  lieu  à  la  contrainte  par 

corps  contre  les  femmes  mariées, 
pour  le  principal,  l'intérêt  et  les 
frais.  (Scott  et  ux.,  et  Prince,  C<jur 
d'Appel,  Québec,  25  j uillet  1831  ). . ..    358 
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CONTRACTEUR  :—Ftrfe  Mandat. 
CONTRAT:— Fi(/e  Lex  Loci. 

"        : —  Yide  Effeth  des  œNTRAi  s. 
CONVENTION  D'UNE  NATURE  MERCANTILE:— Frdfi  Matière 

COMMERCIALE. 

"  "  "      : —  Vide  Procès  par  jury. 

CORPORATION  \—\ide.  Société  p.vr  aotions. 

COUR  DE  VICE-AMIRAUTÉ.  A,  sous  le  statut  57  George  III, 

ch.  X,  s.  8,  juridiction  dans  les 
causes  pour  pénalité,  et  confis- 
cation sous  cet  acte.  (Wilson  vf. 
Norris,  Cour  de  Vice- Amirauté, 

Québec,  11  août  1823) 192 

"  A  juridiction    dans  un    cas  de 

collision  arrivée  dans  le  fleuve 
St-Laurent,  près  de  la  cité  de 
Québec.  (Howard  rs.  Camillus, 
Cour  de   Vice-Amirauté,  (Québec, 

26  janvier  1823.) 189 

"  A  juridiction    dans   un    cas  de 

collision  arrivée  sur  le  fleuve 
St-Laurent,  infra  corpus  comi- 
tatug,  concurremment  avec  les 
tribunaux  civils  ordinaires, 
(Ritcbie  vs.  Orkney  et  ux.,  C.  B. 

iî.,  Qit^tec,  20  avril  1835) 438 

"  : — Vide  Prohikition. 

COURONNE.  La  couronne  peut  recouvrer  l'intérêt,  dans  les  cas  où 
un  particulier  le  peut.  (Rei  et  Black,  Cour  d'Appel, 

QtKSftrc,  30  juillet  1828) 282 

CURATEUR  A  SUCCESSION  VACANTE.  Ne  peut  payer  la  récla- 
mation d'un  créancier, 
sans  avoir  le  consente- 
ment des  autres.  (Pa- 
caud  et  Guiguière,  Frê- 
vosté  de  Québec,  24  sep- 
tembre 1737) 13 

CURE.  Un  curé  qui  a  été  canoniquement  pourvu  à  la  cure  d'une 
paroisse  a  le  droit  d'y  être  maintenu  par  le  tribunal  s'il 
n'a  pas  résigné.  (Soupiran  &  Lechasseur,  Con.  S.,  Québec, 

14  novembre  1740) 36 

CURÉ:— Fide  Cure. 


DÉCLARATION  -.—Vide  Procédure. 

DEMANDE  INCIDENTE.    Une   demande    en   dommages  pour 

l'inexécution  d'une  convention  pour 
le  transport  de  certaiiiB  effete,  ne 
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peut  f'tre  plaiiléo  à  imo  action  pour 
fret  d'imo  partie  des  effets  transpor- 
t^'S.  Le  Défendeur  doit  j)r()(t'der  par 
la  demande  incidente.  (Uuay  r», 
lînnters,  C.  B.  R.,  Quihcc,  U\  (èvrïer 

IHIO) 7a 

DEMANDE  INCIDENTE.  Si  le  Demandeur  incident  no  fait  pas 

voir,  dans  sa  déclaration,  (jue  sa 
demande  incidente  est  liée  à  la 
demande  i)rincipale,  le  Défendeur 
doit  s'en  i)révaloir  par  exception  à 
la  forme,  et  s'il  ne  le  fait  pas,  mais 
conteste  au  mérite,  il  renonce,  par 
là,  à  se  prévaloir  de  cette  irrégula- 
rité.   (Turner  H  al.,  rx.  Whitfield, 

C.  li.  R.,  (/iiêhiT,  20  avril  1811) 130 

DÉMENCE.  Une  donation  sera  déclarée  mdl<^  s'il  est  prouvé  que, 
lorsqu'il  a  fait  cette  donation,  le  donateiir  était  en 
démence.  (L'article  98<)  C.  C.  dit  que  les  i)ersoinu'8 
aliénées  ou  souffrant  d'une  aberration  temporaire 
causée  par  maladie,  accident,  ivresse  ou  autre  cause, 
ou  qui,  à  cause  de  la  faiblesse  de  leur  esprit,  sont 
incapables  de  donner  un  consentement  valable, 
sont  incapables  de  contracter.)  (Hiclié,  demandeur, 
et  Guillot  défendeur,  et  Ilaimard,  intervenant;  Prév. 
de  Québec,  2  mars  1731,  et  Co7i.  S.,  11  décembre  1732.  G 
DIVISIBILITÉ  :—Vi<le  Solidarité. 

DOMMAGES.  Le  père  peut  réclamer  des  dommages  de  celui  qui, 
par  imprudence,  a  blessé  son  enfant.  (Courtant  et 

Sert,  Prêrosté  de  Québec,  19  juillet  1740) 19 

: — Vide  Coi-Msiox. 

"        DbMAXDK  IXCIDENTa 
"       OlU.IOATIOX  rÉXAl.H. 
"       Ol'FICIER  rUBLIC. 

"     Preuve. 
"     Procédure. 

"     Responsabilité. 

"       SAISIK-EXÉCn'IOX. 
"        SlIÉRlK. 

DONATION.  Si  le  donataire  n'accomplit  pas  les  charges  de  la 
donation,  elle  sera  révocpiée.  (Leblond  et  al.,  et 
Drouin,  Prêrosté  de    Québec,   24   novembre    1741, 

Conseil  sujiérieur,  l(i  avril  1742) 21 

: — Vide  Démence. 
"     Obligations. 

DOUAIRE.  La  femme  survivante  n'est  pas  privilégiée  pour  son 
douaire  et  son  préciput.  (Lapointe  et  Depleine,  Cou. 
«.,  Qm^6cc,  4  juillet  1735) 30 
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nOUAlKE.  Une  sentence  ordonnant  le  paiement  et  le  remploi 
d'iindouairo  i)rt'fi.\  .sera  aiiinilt'e.  Lanoix  et  llermier 
et  al.,  Von.  S.,  Quélnc,  'Jd  novcndirc  ITô.'îi 47 

DROIT  CANADIEN.  Il  no  jieut  ôtro  oontcstô  (pravant  1 1  ((\s,sion 

du  Canada,  le  droit  français  ('-tait  en 
général  la  loi  du  Canada  comme  une  des 
colonies  de-  la  France.  11  a|)pert  aux  (dits 
de  JAtuù  A'yr,  jaibliés  en  uiarH  et  avril 
l()()!>,(pi'ajirè8  (pie  la  corn]  af;nie  du  Canada 
eut  cédé  au  roi  français  les  colonies  de  la 
Nouvelle-Erancc,  Louis  XIV  a  nommé  un 
conseil  souverain  en  Canada,  lui  donnant 
pouvoir  " povr  y  juyir  Kounrdiiuhinti  il  m 
dernier  ressort,  selon  les  lois  et  ordonnances 
de  votre  roiittume."  Le  droit  fran(,'ais  en 
force  en  Canada,  coinj)renait  le  droit  ti'au- 
baine,  et  depuis  le  statut  14,  George  Jll,vh. 
],xxxiii,le  droit  canadien  est  l'ancien  droit 
fran(,'ais  comprenant  le  droit  d'aubaine. 
La  cession  du  Canada  à  l'Angleterre  a 
modifié  le  droit  d'aubaine, seulement  ipiant 
à  ce  qui  concerne  le  souverain  du  pays. 
Lorsque  le  Roi  d'Angleterre  est  deveiui 
le  roi  du  Canada,  ceux  (pu  étaient  nés  en 
Canada  sont  deveinis  ses  sujets,  et  les 
Italiens  et  les  autres,  qui  étaient  nés  en 
dehors  de  la  souveraineté  du  royaume 
d'Angleterre,  8(jnt  devenus  des  étrangers 
en  Canada  ;  et  à  partir  de  la  cession,  c'est 
le  droit  anglais,  et  non  pas  le  droit  fran- 
çais, qui  doit  décider  la  question  de 
savoir  qui  est  étranger  en  t.'anada.  Mais, 
lors(]Ue  la  ipiestion  de  savoir  ([ui  est 
étranger  a  été  décidée  suivant  le  droit 
anglais,  les  consé(|uenccs  civiles  de  cette 
condition  sont  déterminées  par  le  droit 
local  du  Canada  qui  est  l'ancien  droit 
français.  Par  le  droit  d'aubaine,  le  roi 
Buecède  à  l'étranger  qui  ne  laisse  pas  d'en- 
fants ou  descendants  tpii  soient  sujets  du 
Roi.  (Par  l'art.  IT)  C.  C.  l'étranger  a  main- 
tenant droit  d'acquérir  et  de  transmettre, 
à  titre  gratuit,  (tu  autrement,  ainsi  (pie  j)ar 
succession  on  i)ar  testament,  tous  l)iens 
meubles  et  immeubles  dans  la  province  de 
Québec,  de  la  même  manière  (|ue  le  ikui- 
vent  faire  les  sujets  britanni(]ues  nés  ou 
naturalisés.)  (Donegani  et  Donegani  et  al., 
Conseil  privé,  2  février  1835) 4B3 
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DROIT  D'ACCESSION:— rN?<Puoi'uiÉTÉ. 
DliOIT  D'Ari5AINK:— r/'/.  DnuircANADiKN. 

B 

KFFKT  DKS  ((  »NTHATS.  l'iic  vont»'  <nie  l'iino  dos  jdvrtios  a  pro- 

inis  t'iiiro  ratifier  par  un  tiors,  sera 
dtîdaréo  nulle,  si  elU^  n'est  [)aH  rati- 
fiée, (de  Cliavigny  delà  TesHerie  (7 
«  DeHprés,iWro«/^(/<' r^^/«r,  !"■  octobre 

1737) 14 

EFFKT  DES  OBLKJATIONS.  L'ol.litration  n'ud'etlVt.iu'entre  lo8 

parties  contraetaiites.     (Oaitley 
rs.  iMorroi,'ii  et  al.,  (J.  li.  R.,  (^her, 

20  février  1«10) KM) 

ÉCÎLISK  PHKSRYTÉKIKNNE:— FiV/e  Khoistheh  de  i-auoissb. 
ÉGLISES  (ATHOLKirES  -.—  Vide  MAKnirii,i,iKK,s. 

"  "  "     Pain  ukmt. 

ÉGOUT.— F(V/r  Exi'EimsK. 

ENFA.N'T.  Le  pè.  ^  peut  poursuivre  pour  le  salaire  de  son  fils, 
(l'ortin  (7  Amvut  d(î  N'incelotte,  Prêrontc  di-  Quél>cc,  31 

décendire  ]7;)7).., KJ 

"  : — Vidr  Priss.vxcH  i'aternbli.b. 

"  "     Kemi'onsauimtk. 

ENKKGISTPKMKXT.  L'ordonnance  d'enrogistrement  4  Victoria, 

cli.xxx,H'apj)li(iuaitaux  actes  antérieurs 
à  sa  jiassation.  (Trend)lay  rs.  liouohard 

et  Simon,  opposant) 40'! 

"  Vu  tiers  (pii  a  ac(iuis  un  héritage  avant  le 

1"  novendjre  1S44,  no  i)eut  opposer  à 
l'action  du  créancier  hypothécaire,  une 
fin  de  non  rercrnir,  fondée  sur  ce  (juo  le 
titre  n'a  pas  été  inscrit  avant  le  l^novem- 
bre  1844,  ternie  fixé  pour  l'inscription, 
par  l'ordonnance,  4  V.,  eh,  xxx,  s.  4. 
(Lauson  et  al.,  rs.  Bélanger,  Terrehonne, 

8  .sej)tend)re  184.')) 4<)0 

ENVOYÉ  ÉX  POSSESSION:— l'iV^' A  USENT. 
ÉPOUX:— F((if  Mari. 

"  "    Témoin. 

EXCEITION -.-Vide  Puklve. 
EXCEPTION  À  LA  FORME 


EXCEFriON    DILATOIRE. 


433 


:—]'ide  CaI'IAS   ad   RBSfONDBNDtJM. 

"     Demanj^e  incidente. 

"  Nom. 
Lorsqu'une  poursuite  pour  saisie 
d'effets  est  pendante  devant  un 
tribunal,  et  qu'une  action  endom- 
mages, &  cause  de  cette  saisie,  est 
intentée  devant  un  autre  tribunal, 
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îo  TV'fondour,  (laiiH  rettflilorniôro 
action,  pourra  par  une  «(xceptioii 
dilatoire,  (U'inandor  la  HuspeiiHion 
des  procèdes  jiisijii'à  la  décision 
d(!  la  pniiniùro  cauHe.  (IlartKliorn 
et  al,  rs.  Scott  et  al,  C.  B.  A'.,  Que- 

h,r,  12  février  1810) 55 

EXCEPnON  DILATOIRE.     -.—  Viilf  Vautikh  bn  caihe. 

"  "  "       l'iKICRDI'H». 

EXCEPTION  PÉKEMPTOIHE  EN  DROIT  :—Vide  I^rocédirb. 
EXCEITION  PRÉLniINAIRE:— rùZt'  Dkmaxdk  incidkntk. 
EXÉCUTION  CONTRE  LES  MEURLES.  Sous  le  rî^gno  françuia, 
dans  la  l'rf  intê  di'  (Jnébcr,  le  propri^'-taire  d'effets 
mobiliers  saisis  connue  appartenant  à  un  tiers, 
I)ouvait  les  revendiiiuer  par  action  dirigée  contre 
le  gardien.  (Aujourd'hui,  sous  l'article  582  C.  P.C., 
on  procède  par  oi)position  il  tin  de  distraire).  (  Voy- 

er(7  Pichet,  Prév.  df  (^téber,  11  mars,  1728) 3 

EXÉCUTION  DES  MEUHLES  -—Vide  Luv.wk. 
EXPPjKTISE.  Sera  ordonnée  pour  constater  comment  un  égout  doit 
être  construit.  (Damour  et  al,  et  Jehanne,  C'on.  S,, 

Québec,  20  juillet  1748) 46 

EXTRADITION.  Le  pouvoir  e.Téeutifiieut,  en  l'absence  de  traité 
d'extradition,  remettre  il  un  état  étranger  un 
fugitif,  qui  est  accusé  d'avoir  commis  un 
crime  dans  la  juridiction  de  cet  état.  (Fisher, 
C.  B.  R.,  Montrkil,  20  juin  1827) 238 


P 


FABRIQUE  :—Vid>  MAnauiu.iERs. 

FAILLITE.  Une  commission  de  banqueroute  émanée  d'Angle- 
terre, a  son  effet  en  Canada,  comme  cession  volon- 
taire, de  la  part  du  failli,  et  le  syndic  {)eut,  en  con- 
sé(iuence,  recouvrer  les  créances  dues  au  failli. 
(Bruce  f<  Anderson  et  al,  C.  B.  R.,  Quéoec,  20  octobre 
1818) 170 

FAUX:— Fw^cPheuve. 

FLEMME  MARIÉE  : —  Vide  Contrainte  par  corps. 
"  "  "    Mari. 

*'  "  "    Substitution. 

"  "  "      TÉMOIN. 

FIDÉJUSSEUR  :—Vide  Cautionnement. 
FIERIFACIAS:— Fif/t  Shérif. 
FRAIS  DE  JUSTICE  -.—  Vide  Louage. 
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GAOE.  Le  Kajro  pont  ('Iro  vendu,  à  la  poiirnutte  d'un  crZ-anfior 
ordinaire  du  dtH)iteur,  Hujot  an  privlUV®  •!"  tT<''aiu'ier 
nagiHto.    (l'rat  (/   l'etrinioiilt,  <'<>n.  S.,  (^liliec,  12  juin 

1743) 

: — Vidr  Pkivii.kcîk. 

Ci ARANTI K  :—  Viilf  Vkntk. 

GAliDlKN  J)'KFFKTS  SAISIS 


GARDIEN  JUDICIAIUE. 


GRÈVE  -.—  Vùk  Rivière  navigable. 


nie,  pondant  (jn'i.  est  ^rouver- 
nenr.  (  llarvey  vs.  Aylnier, 
C.  B.  R.,  Québec,  7  janvier  1833) 


41 


Peut  >Hro  contraint,  par  corpH,  à 
les  re{)r('Honter,  ou  il  payer  les 
causes  de  la  saisie.  (Gour- 
denu\  lit  DcHinolier,  l'rév.  de 

rju.'"  .  31  décembre  1743) 22 

Le  nanlien  de  meubles  saisis  a  droit 
dV'tre  déoliar>,'é  de  la  t;arde,  si  lo 
Demandeur  no  les  fait  pas  vendre 
dans  les  deux  mois  do  la  saisie. 
(Duburon  et  Chatimereau,  Prévonté 

,1,;  <iuêh,'r,  G  mai  1732) 8 

GOUVERNEUR  PROVINCIAL.  Une  action  ne  i)eutôtro  main- 
tenue contre  lui  dans  la  colo- 


402 


238 


170 


IIABEAS  CORPUS  -.—Vide  Assemui-ék  i.éoisi-ative. 
HÉRITIERS  -.—  Vide  Ohi.uiations. 
II ÉRITI ER  PRÉSOMPTI F  :—  Vide  A  usent. 

HÉRITIER   SOUS   BÉNÉFICE    D'INVENTAIRE:— FiJ?  Réné- 

kice  d'inventaikk, 
HONORAIRES  D'OFFICE:— Ftde  Officier  i'ubmc. 
"  "    Vice-Amirauté. 

HUISSIER.  Doit  inscrire  les  réi)onses  des  parties  sur  les  origi- 
naux et  copies  de  significations.    (Lagroix  et  lia- 

nouiller,  Con.  .S'.,  Québec,  12  janvier  1750) 49 

: — Vide  Offres  réelles. 

"    Rébellion  à  justice. 
"    Saisie-exécution. 
HYPOTHÈQUE.  Un  acte  reçu  en  brevet,  devant  notaire,  ne  crée 
pas  liypotbèque.  (lii'lair  vs.  (Jandreau  et  nxor, 

C.  R  R,  Çiuébec,  20  février  1810)  88 

"  : —  Vide  Vente. 
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INJONCTION  :— IWe  Notaiiie. 

INJUKK.  liU  partie  qui  ii  injurié  (lueltju'un  peut  être  oondamn<»e  à 
faire  réparation  d'honneur.  (Simard  et  Cotton,  Cotik.  ,S., 
Quêhcc,  22  avril  174:5;  Liard  cl  al.  is.  Leuris  tt  al.,  Vrév. 

de  Québec,  22  avril  1738) 17  et  40 

INJTKE  DANS  UN  PLAIDOYER.    Ordre  de  biffer  d'une  requête 

le  terme  "  extorqué  "  à  l'a- 
dresse de  l'une  des  par- 
ties. (Charest  et  Charly, 
Frévostê  de  Québec,  15  octo- 
bre 17:57) 15 

INSCKIFnON  EN  FAUX.    Le  dépôt  doi^  être  fait,  par  la  partie 

inscrivant  en  faux,  avant  que  sa 
re(iuéte  soit  reçue.  (  Voyer  et  Miche- 
Ion,  l'révoKté  de  Québec,  25  novembre 

1735) 9 

••  "  -.—  Vide  Preuve. 

INSPECTEUR  DES  CHEMINS.    ITne  action  contre  un  inspecteur 

des  chemins  doit  être  intentée 
dans  les  trois  mois  de  la  date 
où  le  droit  d'action  a  pris  nais- 
sance. ((,'annou  vfi.  Larue  et  al., 
C.B.li.,  (M'^'cc,  20  octobre  1828.)    2% 
INSTITUTEUR  -.—  Vide  PnKa-uiPTios. 
INTERPRÉTATION  DES  LOIS:— T'/(?c  Statuts. 
INTERPRÉTATION  DES  OHLKJATIONS  -.—  Vide  Assurance. 
INVî^NTAIRK,  est  nul,  faute  d'avo'r  appelé  le  tuteur  des  enfants 
mineurs  d'un  premier  lit.    (Ljnoix  et  Girard, 

rréronté  de  Québec) 11 

"  : — Vide  Communauté  uk  uiens. 

IVRESSE  ■.-Vide  Démence. 


JONCTION  D'ACTIONS:— T'Wf  Actions  possessoires. 

JUGE.  Les  tribunaux  n'ont  pas  juridiction  sur  un  juge  que  l'on 

poursuit  en  dommage   pour  des   actes  commis  en  sa 

capacité.  (Dickerson  rs.  Flett^her,  C.B. IL,  Trois-Rwières... 

"       Il  n'y  a  j)as  d'action  contre  un  juge  pour  un  acte  fait  par 

"  lui  dans  les  limites  de  sa  juridiction.    (Gugy  vs.  Kerr,  C. 

"  n.  R.,  Québec,  20  février  1S28) 

JURIDICTION  -.—ride  Assurance. 

"  "     Cour  uE  Vice-amirauté. 

"  "     Juge. 

JURY  : — Vide  Matière  commerciale, 


254 


264 
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15 


11 


254 


264 
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LETTKE  DE  CHANGE.    Le  tireur  d'une  lettre  do  change  est  res- 

ponsiible  des  dommages,  conformé- 
ment à  la  loi  du  pays  où  la  lettre  est 
tirée.     (Astor  vu.  Benn  <t  al.,  (.'.  //.  Ji., 

r^wé/xr,  L'O  avril  1S12) 140 

"  "  lie  tireur  est  un  commerçant  quant  à 

"  "  <'ette  lettredecljanjçe.  (Georfrenr's.lNIc- 

"  "  Carthy,  r;.7y.7^,  r^t(^//,r,  2  octobre  ISll).    135 

LEX  LOC'I.  La  loi  du  pays  où  le  contrat  est  fait  en  rèf,'le  les  effets, 

dans  les  causes  commerciales.  (Allen  rs.'Scaife  et  al, 

(;.  n.  R.,  (^iêl»r,  W  octobre  181G) 163 

LITISPEXDENCE.  Dans  un  état  étranger  ne  constitue  pas  une 
exception  à  une  action  instituée  dans  la 
province.  (Kussel  et  al.,  et  Field,  Cour  d'Ap- 
pel, Québec,  21)  juillet  1S;53) 412 

L*^      ''Allî!*;  : — Viih'  OiM'osirioN  À  ki\  i>k  ciiarok. 
LOlfe  (".{LMINELLES.  Le  statut  imi)érial  14  (ieo.  111,  cli.  i.xxxm, 

a  introduit  <lans  cette  jjrovince  cette  par- 
tie du  droit  criminel  qui  est  d'une  ajjpli- 
catioa  générale.     (Housse,  recpiérant,  C. 

B.  R.,  Québec,  21)  juillet  1828) 280 

LOUAGE.  L(>  locateur  ne  peutemj)éclier  la  vente  sur  saisie-exécu- 
tion, des  effets  mobiliers  affectés  à  son  privilège  do 
bailleur,  (art.  r)H2  ('.P.C.),  mais  le  jiroduit  de  la  vente, 
déduction  faite  des  frais  de  justice  et  de  garde,  doit 
lui  être  remis  en  i)aiement  de  son  loyer  [«lur  autant. 
(L'art.  li)!J4  C.  C.  met  les  frain  de  juMice  et  toiitm  lex 
déperiKCH  faite»  dans  Vintérêt  commun  au  premier  rang 
des  rrêavces  pririléyUes  sur  les  biens  imubles,  et  il  met 
/(/  créance  du  locateur,  suivant  les  dispositions  de  l'article 
20(T),  au  huitième  rang.  L'article  (>()6  C.  1*.  ('.indique 
l'ordre  qui  e^'t  observé  qtuint  à  laoollocation  des  frais 
de  justice.)  (Voyer  f'<  l'ichet,  iV^r.  (A-  (j^iêbec,U  nuirs 

1728) ;{ 

"  l'n  faiseur  de  gnidciies  peut  être  obligé  à  vider  les  lieu.x 

par  lui  loués,  s'il  y  a  des  plaintes  du  bruit  (pi'il  peut 
faire.    (V.  art.  1(124  C.  C.)     (Léger  r«  Monfils,  l'rée.  de 

(Québec,  i;i  avril  1728) 4 

"         Les  réparations  nécessaires  à  une  maison  doivent  être 
constatées  par  des  experts.    (Simon  tf  L.irue,  l'rérosté 

de  Québec,  (j  août  17:!7) i] 

"        : — Vide  S.\isiK-(i.v(ii;uiK  iwu  nuoir  \>k  si  in:. 
LOUAGE  DE  SEKVICE.  L'engagé  (jui   ne  fait   pas  son    temps 

devra  j)erdre  son  salaire.    (Clesso  et 
(iatel,  l'rér.  de  Québec,  22  avril  1758^..      28 
LOYER:— !'/(?,'  Loiach:. 

"  "      BAIKJE  OAClKItlIC  l'AU  DltOIl    Oli  SUITK. 
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TABLE   ALPHABÉTIQUE   DES   MATlkUES. 


M 


MAINMORTE  -.—Vide  Testament. 

MAISON  D'ÉDUCATION  :-Firfc  Ohuuations. 

MANDAMUS,  ne  sera  pas  ai'cordé  contre  un  sli^'rif,  pour  l'obliger 

à  publier  dans  la  fxazctte  oflicielle,  les  avis  de 

vente  du  shérif,  lorsciu'il  n'appert  i)as  (ju'il  n'y  a 

pas  d'autre    ren)ùde  lè^iû.     (Neilson,   reijuérant 

mandamus,  C.  B.  A'.,  Quél'cc,  1'»  j"iii  lf^24) 195 

MANDAT.  Un  contracteur  d'une  bâtisse  publiijue  peut  maintenir 
une  action  contre  les  commissaires  qui  ont  fait  cons- 
truire, si  ces  derniers  ont  re<;u  du  >j;ouvernement  les 
deniers  (jui  <''taient  dus  à  l'entrepreneur.  (Larue  vs. 
Crawford,  C.  B.  A'.,  Québec,  20  octobre  1811») 177 

"  : — 1 '('(/(■  Ol'KUriER  ri'HMC. 

MAUGUILLIEKS.  Les  anciens  marguilliers  jKUivent  être  con- 
damnés A  faire  les  poursuites  de  ce  qui  est 
dû  à  la  fabrique.  (Cette  décision  ne  serait 
pas  suivie  aujourd'hui.  C'est  aux  marguil- 
liers  en  office  à  faire  les  poursuites  des 
créances  dues  à  la  fabri(iue,  (luoiqu'elles 
Soient  devenues  exigibles  avant  leur  entrée 
en  oltice.)  (lioutin,  marguillier  en  charge  de 
la  paroisse  de  l'Ancicnne-Lorette,  tt  Bon- 
homme i't  al.,  ci-devant  marguilliers,  Brèr.  de 

Quéhec,  (■)  juillet  17l'(>) 5 

MARI.  Le  mari  n'est  pas  obligé  de  payer  un  l)illet  consenti  par  sa 
femme  sans  sou  autorisation  ou  consentement  (art.  1L\S0, 
§  2,  C.  C).  (Jérémie  d  Bellorget,  Brév.  de  Québec,  11  juillet 

1727) 2 

: — Vide  SriwTrri'TioN. 
MARIA(!E.    Un  mineur  ne  peut  contracter  mariage  s'il  n'est 
assisté  de  ses   jtcre,  lucro,  tuteur  ou    curateur. 
(Baudouin  et  André,  Von.  ^'.,  (Québec,  12  juin  1741).      37 
"  -.—  Vide  PuEiVE. 

"  "      SrnsTiTi-TioN. 

MATIÈRE  COMMERCIALE.  Une  assurance  contre  le  feu,  par  une 

compagnie  d'assurance,  est  une 
matière  commerciale,  et  un  pro- 
cès par  jury  jnnit  avoir  lieu  dans 
une  jiction  f()n<lée  sur  cette  assu- 
rance. (Smith  ?'.i.  Irvine,  V.B.R., 

Montréal,  juillet  lcS45) 452 

"  "         :— U/'/'' LKx'i,ofi. 

"  "  "       PltEWR 

Un  membre  du  i)arloment  n'est 
pas  exempt  d'arrestaticm  pour 
praticiues  traîtresses.  (Bedard, 
reiiuérunt  C.  B.  B.,  Québec,  17 
avril  1810) 102 


MEMBRE  DU  FARLEMENT. 
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MÉPRIS  DE  COUR.  La  partie  qui,  contre  la  bonne  foi,  offre  d'afflr- 

mcr  qu'elle  ne  doit  rien,  tandis  qu'elle  doit, 
peut  être  condamnée  à  la  pênalit*''.  (Arguin 
et  Jean  dit  Tourangeau,  l^iroMé  fie  (ixinbec, 
14  novembre  1741,  et  Conmil  KVpêrievr,  18 
décembre  1741) 20 

"  Celui  qui  manque  de  respect  à  la  justice,  en 
menaçant  son  adversaire,  devant  la  cour, 
jjourra  être  condamné  à  une  amende.  (  Abel 
et  (rirard  dit  Breton,  l'rcroMé  de  Québec,  11 
août  17.")0) 26 

"  Les  juges  de  pai.x,  en  session,  i^euvent  con- 
damner pour  mépris  de  cour,  et  la  Cour  du 
I5anc  du  Roi  n'interviendra  pas,  vu  que 
tout  tribunal  est  juge  de  ses  mépris.  (Val- 
lières  de  St-Réal,  t\  li.  A'.,  Trois-Rinères,  17 
8eptend)re  1834) 425 

"  Un  artidavit  soumis  à  des  juges  de  paix  en 
session,  alléguant  que  plusieurs  des  juges 
de  paix  sont  les  ennemis  de  l'accusé,  et 
demandant  que,  par  rertiorari,  les  procédés 
soient  transmis  à  la  Cour  du  Banc  du  Roi, 
no  constitue  par  un  mépris  de  corr.  (Yal- 
lières  de  St-Réal,  recpiérant  certiorari, 
C.  B.  R.,  Trois-Rmhr/<,  IH  septembre  1834, 
Eowen,  .L) 432 

"  : — Vide  Certiorahi. 

MINEUR  -.—  Vide  Mahwc.y.. 

"  "      PriSSANCK    r.VTKUXF.M.K. 

MINISTRE    DISSIDENT  D'UNE  CONlfRftCrATION    PROTES- 

TANTE: — Hf/c  Rkchstkes  db  taiioisse. 
IdINUTES  DES  ACTES  DE  NOTAIRE:— Témoin. 
MISE  EN  DEMEURE:— rW.'  ATKKMotKMiîXT. 

MUR   DE    CLOTURE.  Le  voisin  est  tenu  d'y   contriliuer  pour 

séparer  la  cour  juscju'il  la  hauteur  de 
dix  pieds  du  rez-de-cbaussée,  compris 
le    cliaiteron.     (licrtlielot    (7   Sabourin, 

rrêroslé  'le  QHélier,{]u\ni  1755) 27 

MUR  ^MITOYEN.  Une  action  pour  argent  payé,  peut  être  main- 
tenue, par  le  projjriétaire  du  nnir  înitoyen 
contre  son  copropriétaire,  pour  sa  part  du 
montant  dépensé  pour  la  réparation  du 
mur,  si  ce  dernier  a  imi)licitement  consenti 
à  ces  réparations.   (Latouche  ri>.   Rolhnan, 

C.  B.  R.,  Québec,  17  avril  1722) 182 

♦'  Le  voisin  est  obligé  de  fournir  neuf  pouces  do 

terrain   pour  la  construction  d'un  mur  mi- 
toyen et  de  contribuer  usa  construction  dans 
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sa  proportion  Kiir  uni'  liuuteur  de  dix  pieds. 
(Boisseau  r.t.  Hubert  et  al,  Von.  IS.,  (i^iêbec, 
7  juillet  1738) 35 

N 

KOM.  L'erreur  de  nom  ne  i)eut  être  plaidée  par  une  exception  à 
la  forme.  (Jones  vk.  RlcNally,  C.  B.  K.,  Quiltc,  8  octobre 

1811) 137 

NOTAIRK.  11  i)eut  être  fait  défense  à  une  jjerHonne  "instrumenter 
connue  notaire,  si  elle  n'a  pas  qua.;té  à  le  faire. 
(Le  Procureur  du  licji  d  Bcllevue,  Prêrosté  de  (juéhcc, 

'.'avril  1748) L'4 

"  ÏA'H  actes  jiassés  ])ar  les  notaires  du  BuK-Cainidn,  s'in- 

titulant  notdins  du  ('(inada,  sont  nuls.  (Aujourd'hui, 
les  n(jtaires  s'intitulent  uotdirin  jivhlicn  jiotir  la  jiro- 
rhwe  df  Québec.)    (Ik'audry  r.s.  (Smart  (7  al.,  (.'.  B.  A'., 

3/o?i/r^((/,  juilloL  îb4o) 451 

"  -.—  Vide  rnKLVii 

"      TÉMOIN. 

NorVEAl'  l'KOCKS:— r('</r  l'uwiis  i-.\n  .iruv. 


UHJ,l(iATI()NS.  i,es  hcriticrs  d'un  donateur  qui,  dans  un  acte  de 
fondation,  a  cliar^'u  une  maisr,i  d'éducation  de 
recevoir  ù  j)eri)ttuité  deu.x  enfants  de  sa  famille, 
(jui  seront  pn'sentcs  à  la  dite  maison  jjar  ses 
héritiers,  pour  y  faire  leurs  études,  et  y  être 
ensei<.'né8,  ])ourroiit  faire  condamner  les  direc- 
teurs de  cette  nuiison  à  recevoir  à  iierpétuité,et 
l)référal dément  à  tous  autres,  deux  des  enfants 
de  la  fannlle  du  donateur  (jui  leur  seront  pré- 
sentés par  la  famille,  jiour  y  faire  leurs  études 
et  y  être  enseijinés,  aux  clauses  et  conditions 
portées  au  dit  acte  de  donation  (art.  1028  et 
s.  C.  ('.)  (lla/.enr  et  a\.,it  Lion,  de  St-Feréol, 
supérieur  du  séminaire  de  C^uébec,  Frérosté  de 
(Juêhee,  11  mars  17:i8;  et  les  supérieurs,  direc- 
teurs et  ecclésiastiques  du  sénumiire  des  Mis- 
sions étrangères  établi  à  Québec,  et  Hounuinde, 
('o7i.  S.,  2  avril  175'J.) 3  et  52 

OBLKiATlO>'  ■.—Vide  Assljjanci;. 

*'  *'    Atkkjioiemhnt. 

"  "    M.uu. 

"  "    Tkumk  i>k   1'aii:mem'. 

OBLKrATloN  CONDITIONNELLE.     Celui  qui   promet  quelque 

chose  à  un  tiers,  au  cas 
où  un  événement  iuipré- 
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vu  arriverait,  ne  s'oblige 

qu'an  cas  (le  l'événement. 

(Denis  <t  Iliché,  Con.  *'., 

r>nTT..  4,n,....  '  <^6<c.  14  octobre  1737)..      33 

OnLKJATIOX  DES  K POUX  :-  Vide  Slbstitition. 

OBLIGATION  PÉNALE.   La  convention  de  peine  n'empêche  pas 

la  partie  de  réclamer  des  dommages 
contre  celle  (jui  a  refusé  d'exécute- 
son  ol)ligation.  (Mure  et  al.,  et  Wileys 
et   al.,    V.   li.   R,    Québec,   20    février 

1810) ,)1 

OBLIGATION  SOLIDAIRE  :—F;,/(.  Soi.iOAUiTf:. 
OFFICIER  PUBLIC.    Qui  contracte  comme  tel  n'est  pas  resi^n- 

sable  ])ersonnellement.  (Scott»;/!.  Lindsay, 

t*.  B.  li.,  Québec,  L'O  octobre  LSll) \'    140 

Une  action  en  dommage  contre  nn  oflicier 
I)ublic,  ne  jieutétre  maintenue,  parce  qu'il 
aurait  exécuté  un  jugement  d'un  tribunal 
inférieur,  si  ce  tribunal  avait  juridiction 
sur  la  matière,     ((ioudie  rs.  Langlois,  V. 

li.  li.,  Québec,  20  octnhralHh)) 17s 

"  Ne  i)eut  exiger  des  honoraires.à  moins  qu'ils 

n'aient  été  établis  par  l'autorité  législa- 
tive, ou  par  un  ancien  usage  qui  fait  i)ré- 
Kumer  l'autorisation  législative.  (Price  m. 
P^rceval,  C.  B.  B.,  Québec,  IS  avril  1S2Ô)..     l'04 
"  :— T'iV/r  Coi.i.K(TK!i{  ni;suorANK.s. 

OFFRES  REELLES.    On  peut  faire  des  offres  réelles  à  l'huissier 

porteur  d'un  exjjloit  d'a.ssignation  (la 
jurisprudence  établit  le  contraire  aujour- 
d'hui.)   (Vincelotte  et  Dupré,  BrêroKté  de 

Québec,  20  janvier  1733) s 

OPP(JS1TION  A  FIN  DE  CHARCiE.  Le  locataire  d'un  inameublë 

saisi  n'en  i)eut  arrêter  la  vente,  i)ar  une 
opj)osition  à  fin  de  charge.  (Bogie  et  al., 
et  B(Mienfant  et  al,  opposants,  C.  />'.  B., 

f/ué/«r,  14  février  1810) '      ^j-j 

OPPOSITION  A   FIN  DE  DISTRAIRE  -.-Vide  ExÉcinox  a.Niiu.; 

I.KS     MKim.KS. 

ORDONNANCE  DE  COMMERCE.  Etait  suivie  par  la  Prévnsté  de 

Québec.  (Ilavy  ,t  VvrrAwM,  BrémMé  dr 
(/«é^<c,  16  octobre  173(1) iq 

P 

PAIN  BENIT.  Les  habitants  catholi(|ues  dans  une  paroisse  sont 
tenus  de  faire  et  présenter  le  pain  liéiiit  ù  leur 
tour,  et  d(^  fournir  un  cierge,  et  une  (jucteuse  ])(,iir 
quêter  co  jour-là  dans  l'église.  (Cette  obligation 
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ne  pourrait  exister  que  dans  les  paroisse  où  c'est 
l'usape.)  (IJoutiii,  marjruillier  en  cliarge  de  l'An- 
cienne-Lorette,  et  l^iopel,  J'riroKtê  de  Qvcfu'C, 
(\  juillet  172H) 5 

rAKTIE  DANS  L'N'K  CAVHY.-.—  Vnle  l'i'ocÉmuK. 

PARTIES  EN  CAl'SE.  Tne  poursuite  n'est  jias  irr^'jruliîïre  i)arce 

que  (U'K  parties  qui  devaient  être  mises 
en  cause  ne  l'auraient  été  qu'au  cours  de 
l'instance.  (  Vibrer  r/ ux.,  (7  Potliier,  Cour 

iVAjqwl,  Uvélec,  30  avril  1830) 319 

PEINE  : —  Vidi'  Ohmoation  i-ën  vI.k. 
PENSION  YIACrÈPE  :—yvh-  Siustitvtion. 
PÈlîE: — Vide  Puissance  i'ati\rnki,i,k. 
POSSESSION  -.—  Vide  Prkscuii-tion. 
PKÉCirUT -.—  Vide  DorAinic. 
PKÉ(  KPTEUPS  -.—  Vide  Phkkciu i'tion. 

PEESCPIITION.  On  peut  plaider  la  prescri])tion  à  une  réclama- 
tion contractée  dans  un  pays  étranger  sans 
égard  îl  la  loi  de  ce  pays.  (Ilnpan  vk.  Wilson. 

C.  B.  li.,  Qnêhec,  il  octobre  1820) 170 

"  Le  possesseur  de  trente  ans  n'est  pas  tenu  de 

produire  un  titre,  ni  de  prouver  sa  Ixmne  foi. 
(Séminaire  de  Québec  m.  Patterson,  C.  B.  li., 

Qk^^t,  9  octobre  1.S20) „...     180 

'•  L'action  des  i>ré(epteurs  des  institutic--     .  indi- 

ques, pour  pension  et  éducation  des  enfants 
est  prescrite  par  un  an.  (L'article  2201  (.'.  C. 
dit  que  l'action  des  j)récej)teurs  et  institu- 
teurs, ])()ur  enseignement  y  compris  la  nourri- 
ture et  le  logement  ])ar  eux  fournis,  est  pres- 
crite par  deux  ans.)  (La  Corjioration  du 
Collège  de  Ste-Anne  c.f.  Tascbereau,  C  B.  Ji., 

Quéhec,  29  janvier  1845) 470 

"  : — T'iVr  PvMH  nie  vknt. 
PKEI'V'E.  Dans  une  action  pour  reco\ivrer  le  montant  d'un  billet 
promissoire  perdu,  le  Défendeur  peut,  d'oflice,  être 
re(|uis  d(>  déclarer  sous  serment,  s'il  doit  le  montant 
réclamé,  et  s'il  refuse  de  le  faire,  il  sera  condamné, 
(L'article  12!î!)  (".('.  dit  (jue  la  preuve  testimoniale  est 
admise  dans  les  cas  où  la  jireuve  écrite  a  été  jierdue 
par  cas  imprévu.  L'article  1254  0.  C.  ditcpit  le  triliunal 
peut,  dans  sa  discrétion,  examiner  sous  serment  l'une 
ou  l'autre  des  jiarties  jiour  compléter  h:  preuve  né- 
cessaire, soit  pour  la  décision  de  la  cause,  soit  pour 
déterminer  le  montant  de  la  condamnation,  mais 
seulement  dans  les  cis  où  il  a  été  fait  (piehiueiireuvc 
de  la  demande  uo  de  l'exception.)  (Trépagny  rt 
Dauteuil,  l'rêv.  de  U'éhec,  23  décembre  1727) 2 
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PREUVE.  Les  livroH  de  ctunpte  dvn  nuirvliuiulH  iiciivciit  (■tic  re- 
çus ou  i)r('iiv('  foiitro  les  aclictciii-s.  (lîrianl  et 
Payés,  ('i)H.  S.,  (^nélxc,  11  s('i)toinl)re  ITÔli) 47 

"  On  ni' peut  n'it'ror  le  serment  îl  l'encontre  «l'un  acte 
uutlunti<|ne.  (("unuet  et  Kevol,  l'on.  S.,  (^néhic,  10 
avril  17511) 50 

"  Le  Statut  îles  fraudes,  "statut  impérial,  2!M'.  H,  eh.  m, 
s.  17,  (|ul  lait  jiartio  du  droit  an<.dais  t'st  en  force  (ui 
l'anadii,  dans  les  causes  commerciales  (Art.  IL'I!.") 
('.  ('.)  (Ilunt  rx.  Bnu'V  et  al.,  C.  li.  IL,  Quéhcc,  11!  fé- 
vrier  ISlOi 57 

"  ],cs  transactions  entre  commerçants  et  artisans  sont 
des  matières  commerciales,  et  sujettes  aux  rendes  du 
droit  anglais  sur  la  preuve,  (i'o/er  ci.  .Meiklejolm,  C 
li.  A'.,  (Jv(:h,r,  14  avril  1S(I«,I) .5!) 

"  l'ne  écritiM-e  sous  sein»;  iiri\é  peut  être  vériliée  par  des 
experts  nommés  ])ar  le  tribunal,  i)ar  comparaison 
d'écritures.  (Uouillard  it  al.,  it  l.evas.seur,  C(i)i,  S., 
(Jiiéliri;  17  juin  17:!7) [V2 

"  l'ne  itideuture  d'élection  n'est  i)a8  un  acte  :iutlienti- 

(pic,  et  ne  fait  i)as  jireuve  jiar  (dle-méme  dv  l'éhïction. 
(Hedard,  re(iuérant,  C.  II.  li.,  (jué!>n;  17  avril  ls](i)....     Ki^ 

"  L'n  notaire  ne  peut  être  forcé  de  témoljiner  contre  son 

acte,   dans    une   inscription    de    faux.     (Houlier    »/ 
Holiitaille,  <'((«/•  (r^y/yw/,  f^((^/»r,  17  novendire  is;;(l).    \\4o 

"  Dans  une  action  juair  inexécutitm  de  pritmesse  de  ma- 

riage, il  faut  un  commiuicement  iW  jircuvo  ]iar  écrit. 
(Asselin  i-k.  lîelleau,  C.  li.  A'.,  (Juéh'c,  L'O  février  JfS44).     45l> 

"         : — 17'^'  Témoin. 
l'HKT'VK  KCHITK  l'KKDrK:— l'/e/f  l'iucrvi:. 

l'UI  \'îl.K(il''..  Celui  ([ui  s'ohlijfe  à  (layer  une  chose  im  certains 
elï'ets,  constitue  par  li\  un  privilcjze  sur  ces  effets, 
(|ui  autorise  le  créancierà  les  faire  saisir  et  vendre 
j)ar  ])riviUVi'  f^ur  iceux.  (Par  l'article  1070  C.  ('.,  le 
lirivilcjze  résultant  du  ^rafie  ne  subsiste  ((u'autant 
«jne  le  gajie  est  en  la  possession  du  créancier  ou 
d'un  tiers  convenu  entre  les  ])arties.)  (Dailleliout 
(7  Camipeau,  l'iérnutc  (h:  (Juî'liic,  L'O  octol)r(!  1741 1....  JO 
"  \.i'   ])rivilèj:e   d'un   lonstructcur  de    vaisseaux   est 

jx'rdu,  si  le  constructeur  le  livre  au  jjropriéfaii-c, 
et  iiermet  (|u'il  soit  vendu  sans  oiiimsition.  (lîald- 
win  Cl.  (iibbon  <!  McCallnm,  opimsant,  <'.  !!./{., 

(iuèliir,  19  juin  IM;;) 14S 

"  l'n  mayon  a  un  privilège  sur  la  bâtisse  (pi'il  a  cons- 
truite, pourvu  (pie,  ])endant  l'an  et  jour,  il  ait  l'ait 
c()nstater  la  nature  et  l'étendue  de  sa  créance, 
(.buirdain  d  Mi  ville,  Cduv  (I'AjijuI,  t^in'l,,,-^  ;{(j 
juillet  bS-'7) 249 
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J'JvI  VI  I,K(1K.  Uno  porsonnc  (nii  iivanco  des  deniorH  jHnir  fiiiri; 
(loH  liillots,  il  1111  priviU'^ro  sur  ces  Mllots  jii.sijii'à 
coiHiirrcnc»^  de  Siicrciiiico.  (Van  l'vuii^'liiict  <7  IMui- 
thuid  il  iil.,  Vunr  tV Appel,  Québec,  L'4  juillet  181'!»). ••     ÎÎOl 
"  Une  personne  (pii  construit  un  vaisseau  pour  une 

autre   a  droit   de    le    nïteiiir  jusqu'il  ce  (pie   ses 
avances  soient  ])ay<''es.  (lioji;(^rson  et  al.   et  lieid, 

Comell],rlré,  14  juillet  JS30) ;W0 

:— F;(/(Doi:aiui;. 

"  : —      "      liOUAllK. 

l'UIVILKGE  DES  MOHiKES   l)V  CONSEIL  LÉGISLATIF:— 

Vide  CoNHlOIl.  l,K(iISI,A'riK. 

PUIVILÈCJE  DES  MEMBRES  DU   l'AKLEMENT  :— IVf/^  jMkm- 

IIUK  m:  l'AUI.KMKNT. 

rKCK'EDUKE.  Une  action  seni  déboutée,  i)our  défaut  de  signature 
de  lii  recpiëte,  par  le  I)eniandeur  ou  un  jirocu- 
reur.  (Noucliel  et  Greyanv,  rrêiontÉ  de  Québec,*.) 
octobre  17157) 14 

"  Le  Défendeur  doit  plaider  j)iiieinent  j)iir  une  excep- 
tion pérenij)toire.  (l''orbe.s  rx.  Atkinson,  V.  li.  J\., 
Québec,  17  lévrier  JSIO) 7.") 

"  Il  n'est  pas  nécessaire,  dans  une  iuition  en  doni- 
iniii;es  junir  saisie  niiilicieuse,  d'alléguer,  diins  la 
déclaration,  (pie  l'iU'tion  où  lii  Siiisii;  ii  eu  lieu  a 
été  jut;('e.  (  Wliitlield  (7  iil,  vs.  lIainilton,(.'.  Ji.  Ji., 
Québec,  S  avril  1811) Ili7 

"  Une  ré])onse  de  lii  nature  d'unti  exception  i)eut  être 
produite  à  une  exception,  sous  r(jrdonnance  20 
(ieorge  III,  cli.  ii,  ?.  i;5.  (l*ac(piet  ru.  Gasjiard, 
C.  Ji.  R.,  Québec,  20  février  1,S17) 1()4 

"  Dans  une  ati'ainï  coininerciiile,  s'il  apjiert  (juc  le 
Deniiindeur  ii  un  associé  (pii  ii  été  partie  au  con- 
trat et(iui  n'est  piis  partie  t'i  la  poursuite,  l'action 
sera  renvoyée,  (pio!(iue  le  Demandeur  n'ait  pas 
j)lai(lé  ce  fait.  (Pozer  it  iil.  et  Clapliani,  C.  B.  li., 
(Jiiébrc,  20  juin  1817) KiS 

"  Dans  nue  action  en  (biininatîes,  lorsque  les  doin- 
inafres  résultent  d'un  fait,  ils  doivent  être  alléjiués 
diins  lii  (lécliiriitioii,  iiiiiis  lorsque  les  doniniajies 
résultent  d'une  injure  lii  loi  les  présume,  et  il 
n'est  jnis  nécessaire  de  les  alléguer.  (Perceval  et 
Patersons  et  al.,  Cour  d'Apjxl,  (Québec,  18  janvier 
1828) 2i:^ 

: — rtrfc  AliSKNT. 

"  "     Eoii.NAtu;. 

"  "  COMMI.SSAIIUCS  KXCJl'ÊTKnns. 

"  "  InJIHU;  DANS  UN   l'I.AIDOVKIt. 

"  "  PaUTIIOS  KX  CAISK. 

"  "  tilAlITlC  DKS  l'AUTIK.S. 
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nice,  <:  li.  Ji.,  Qvébrr,  9  f.'.vrior 
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un  })rocè3 


PROCUREUR.    J. 


par  jury,  «t  qui  prétend  que  le  verdict 
est  contre  la  prouve,  n'a  pas  droit  à  un 
nouveau  procès,  si  elle  no  fait  pas  voir 
«ine  le  verdict  est  ivhhwmnit  contre  la 
preuve.  (DiU  ,,«.  La  Compagnie  d'Assu- 
nu.ce  ,1e  Hnél.r,  (J.  B.  y;.,  q,^,,,^^  30  ^^. 

1844) 

:—  Viili'  'S\\nkM:  a»!  merci  a  le. 

e  procureur   d'une  partie  peut   être  condamné 

liersoiinellenient  aux  dépens  d 
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qu'il  a  fait  fai 


une  opj)osition 


re.     (Côtéf^Simard,  Con.  S. 


Quê- 


!'<:(;  13  février  1700)..  . 

l'i^ciiiiiiTioN.  Un  bref  de  pn>i,iiution ■p^a'éin;;;;;-;:;;;;;;"!;; 

Cour     de    \-ice-.\n,iranté,    si    cette    dernière 
eonr  j.n-nd  connai.ssance  d'une  cause  se  ran- 
I.orta.it  â  .l,.s  faits  .pii  sesont  passés  mfm  rorpm 
eo»u/a^».,(17,/«art.li>35C.PC.).(Han.ilton./al' 
PKOMK.se  1,K  M;u'r:ï::ï^r^,.f;r"^'^««^vrierl8n): 

PROPRIÉTÉ.  Celui  qui  coupe  du  bois  sur  la  propriété  d'un  autre 
non  devictpas  propriétaire,  et  le  propriétaire 
<ln  f.n.ds  .sur  lequel  ]o  hoisest  couf.é,  a  le  droit  de 
!•>  revendiquer  (art.  434  et  s.  C.  C).  (Ains  ,t  Dé- 
truise, rrérosté  ilr  (ludhrr,  ^■i  février  17'»^^ 

l)ere  qui  otire  de  l'élever  à  ses 
frais  et  dépens,  et  même  de  le 
faire  instruire  dans  une  maison 
d'éducation,  sans  qu'il  en  coûte 
rien  à  l'enflmt  ni  au  père,  si  ce 
dernier  refuse  de  nourrir,  lo-or 
et  entretenir  convenablement 
l'enfant,  sans  exiger  de  lui  aucune 
pension,  et  sans  diminuer  ses 
revenus.  (L'art.  243  C.  C.,  dit  que 
l'enfant  reste  sous  l'autorité  de 
ses  père  et  mère  jusqu'à  sa  majo- 
rité ou  son  émancipation).  (Nor- 
mand cl  Marcou,  Prév.  de  Québec, 
15  mars  1759,  et  Con.  S.,  26  avril 
1729) [ 
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(ilAl.lTI';  DKS  l'Al!TIi;s.  lue  i.ailic  jxMit  t'Iro  ((HKliiiiim''.' diiiis 

la  (|iialitt'  (lu'ollc  a  i)ri.s(>  daiiH  un 
acti' (rdlili^'atidii  (Carriôro  rM^a- 
viM'diî'ro,  l'rlroiitc  di  (^nihrr,  17 
octobre  17:10) 10 

(jrASI-DKLIT  :— ]'!<!('  S.msik-kxkcitkin. 

( il' K'I'i; ru :-ri'/-  V.us  itÉsir. 


R 


UATIFICATION  :— l'ù/c  Kki  r.i  dks  ((pstuath. 

IvKIU'llil-ION  A  .irs'riCJ'l.  (Vliii  (|Mi  (Miiprclic  Mil  Imissicrd'cxt'cu- 

tcr  1111  jugement  du  Irilninal  peut 
t'tro  l'dudainnt''  à  iiiu?  aiiieiidi",  et  à 
des  df)iiiiiiafri'S-lntvri''ts.  (Norinund 
rt  Clcsso   rt   al.,   Cnn.  S.,  (^téhec,   2") 

novembre  17i;7) ;i4 

KKCKIi  : — Ville  Comminai  tk  w.  uikns. 

KFd)lUTK)N  J»E  ('(^MITK.  lue  reddition  décompte  aj.pronvée 

j)ar  un  jnj:emeiit  interlocutoire  ne 
peut  être  onsuito  renversée  à  la  de- 
mande d'aucuno  jiartie  dans  la 
cause.  (l'iendeileath  d  i\x.,i't  Mc(îil- 
livray  il  al.,  Cour  iVAjipil,  Quêlitc, 

lii  novembre  ISIU) 3(i0 

KKGJSTKKS  i)K  PAUOISSK.  l.'n  ministre  dissident  d'une  conf^ré- 

;.'atioii  jn'otestante,  n'a  })as  droit 
de  tenir  des  re^.dstres  de  ]paroiH»e. 
(Spratt,  ('.  Ji.  n.,  Qvéhir,  (i  octobre 

bsKi) 154 

"  Un     ministre    d'une     conjirégation 

presl)ytérienne,  en  union  avec 
rKglise  d'Keos,se,  a  droit  de  tenir 
des  registres.  (Clugston,  reiiné- 
rant,    ('.  Ji.  Ji.,  Quchrv,  1.")  février 

in:n) ;;48 

liFA'TK  CONSTI ITKK.  Le  débiteur  d'une  rente  constituée  qui  ne 

])aye  jias  les  arréraj;es  peut  être  con- 
damné il  rembourser  le  cajntal.  (Louet 
it  florin,  Cnn.   S.,  (jnébcc,  27  novendire 

1741) 38 

"  "  : — Viilr  (  'ONSMITIT. 

IJKrAKATlONS:— r/'/r  \a<vm.k. 
KKl'AIiATKLX  D'IION.NKIU  -.—  Vlilr  In.iikf. 
lU-d'ONSK:— r/z/c  l'HocKDiUK. 

lil'Xil'F/rj-;  -.—  Ville   l'KlHÉDrUK, 
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KKSFLfATlON  Di;  BAIL;-   i;,/,  l,,,i  \,ii.;, 
HKSOLrTiON:— V"/*'  Atkummikmknt. 

1!KSI'(»\SAIULITK.  r,c  proprit'-tairo  d'un  aniiiiiil  iiiii  n  cuiisé  des 
duiMiiiiii.'<'H,  et  (|iii  (Ml  fuit  rahiiiiddi),  sera 
(|(''cliar>it'  des  ddiiiiiia^'cs,  (Ndriiiaiid  il  La- 
j(»uo,  CoïiH.  miph-'nni-,   (iiiélur,  !»  aepti'inhro 

17;5L>) 

"  I-e   pèn*   putatif  d'un  bâtard   i>eut  <''tre  cou- 

diinnir  avant  sa    naissance   i\  vn   jircndro 
Hipjn.    (Hoi   il  H-\.i\\w,  l'réroKté  ile   (^nfhir, 

\1  dt'cfndin!  1747) 

: — Fi'/c  l>(iMM  \(ii:s. 

"      Saisik-kxécituin. 
"      SnÉKir. 
"  '       N'orii  lUKii. 

I!KT1!AIT  IJ(;\A(iKIi.   I.c  rctrayant  doit  (iffrir  V^h  Inijuvx  coûta. 

(Fajidt  <t  Tiirpin,  Couk.  H.,  (^iiêlur,  15  fé- 
vrier 174'))  

RÉTROACTIVITÉ  DES  L()IS:-T'<V,  Ai-n;... 

"  "  "  "      KNUi:(nsTUi;Mi:Nr. 

KKVKXIUCATION:— TV«A  Vkn n:. 

lilVJKRK.  ].es  rivières,  navi^raMes  nu  mm,  ajipartiennent  à  la  cou- 
ronne, pour  l'iisajie  du  jiuldic,  et  pers(  une  n'a  le 
droit  do  les  obstruer,  sans  un  permis  de  la  couronne. 
(Boissonnanlt /7  Oliva,  Cour  d'Aiipii,  Qaéhn;  KJ  no- 
\(Mnhre  IS'.VA) ,.. 

Kl  VIKUKS  FLOTTA r.LKS  -.—  Voir  Rivikkks  .\Avi(iAni,i;s. 
RIVIERES  NAVKrAHLES.    Sont   des   voies  do  coinniunicalion 

publi(|ue,  et  le  propriétaire  rive- 
rain ne  peut  rien  faire  au  détri- 
ment do  cette  servitude  du  public. 
(Oliva  rs.   lîois.sonnault,  C.  B.  R., 

(JvélxT,  L'O  (tctobre  183l.'i 

l^a  jirève)  dos  rivières  navijrablos 
uppartiont  au  jjropriétairo  riverain 
sujet  i\  la  servitude  du  jiublic. 
(Eournior  ix  Oliva,  Vovr  dW/iinl, 

Quêhic,  17  novond)rp  1H;îO) 

Rl'ilT'.  DE  VENT.  Les  terres  doivent  avoir  les  rund)s  de  vont 
ixirtés  jiar  les  contrats  de  concession.  (Cette 
rèol(>  naturellement  ne  s'appli(jue  (ju'au  cas 
où  la  ]>roscri]ition  n'a  jias  consacré  d'autres 
droits.)  (Pelticr,  demandfuir,  vm.  Poltior, 
défendeur,  ii  :\la<_'ué  il  al.,  intervenants, 
l'i-cr.  Oi'  (Juéhi't;  L'L'  octol)re  17:.'ti) 
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SAISIK-AlUîET.  Soni  iinnuli't'  si  cllo  dt'posHÙdo  un  tiorH  de  ses 
•'tlct.s.   (Wnod  et  Cîatos  it  al,  Cour  d'Appil,  Q. 

30  avril  1,h:):î) 397 

"  TJn  vaiNseau  cliar^'»' et  pn't  A  partir  pour  la  nior 

peut  l'trc  saisi  et  a  m' tr  pour  utio  dette  civile 

qui  n'a  pas  de  rapport  au   vaisseau.    (Parent 

et  al.,  vi>.  Grenier.C.  li.  li.,  Qnéhec.'i  avril  18:51.)    352 

SAISIE-AKRÊT  AVANT  .TTTCrKMKNT.  T'eut  être   annulée,  si  le 

bref  n'est  pas  diritté  contre  les  biens  et  effets  du 

débiteur,  et  ne  l'ontient  pas  un  ajournement  de 

ce  dernier.    (Uicliardson  it  Molson  rt  al.,  t'otir 

(J'Ai)}»/,  (jiiêl'ir,  20  novend)re  IH2f») 307 

SAISIE-ARHÊT  EN  MAINS  TIEKCES.  Le  tier.s-saisi  sera  dé- 
chargé, si  la  sentence  intervenut!  n'est  pas 
signifiée  aux  défendeurs.  (Il  n'est  pas  nécessaire 
aujourd'hui  de  signifier  aux  déftuidtMirs  le  juge- 
ment maintenant  une  tiers-saisie).  (Corri veau  et 

Levasseur,  Om.S,  Qv(:hir,T-,  décendire  173')) 31 

SAISIE  DE  MEUBLES:- In/,'  G.stunv.s  .hdicimui:. 
yAISIE  D'LMMEUHLES.  Peut  avoir  lieu   sans  (pie  les  meubles 

aient  été  exécutés,  s'il  y  a  consente- 
ment des  j)arties.    (LeCîlisse  it  Trudel, 

J'réroKti  d>  (/iiéhtr, '2A  octol)re  ITÔS) 28 

"  "  : — T'i'df  Venti:  PAU  i.K  siiÉKiK. 

SAISIE-EXÉCUTION.  Un  créancier  peut  .se  fain^  subroger  A  la 

place  d'un  créancier  saisissant,  (jui 
néglige  de  poursuivre  la  saisie.  (Per- 
rault et    (  'liarest,  l'rùrosté  de    Qitéfxr,  9 

septembre  173U) 18 

"  Est  nulle  s'il  n'y  a  aucune  date  dans  l'ex- 

ploit d<i  saisie,  et  l'huissier  sera  con- 
damné à.  rendre  les  frais  de  la  saisie. 
(L'article  CM)  C.  P.  ('.  dit  que  le  procès- 
verbal  '  .e  saisie  de  meubles  doit  contenir 
la  merJion  du  jour  où  la  ntime  est  faite,  et 
si  c'est  (iront  ou  après-midi.  L'art.  1053 
C.  C,  dit  que  totUe  personne  est  responstilih 
dudomriKKje  caiisê  jiar  sa  faute  à  aiili 
(('anaciMiatien,  l'rér.  de  (juéli'c,  15  n 

1729) 0 

"  : — T'/</('  LoTAdE. 
SAISIE-GAGERIE  PAR  DROIT  DE  SUITE.  Le  bailleur  (pii 
veut  saisir  par  droit  de  suite  doit  démontrer  que 
le  locatair(>  n'a  pas  laissé  dans  la  maison  une 
quantité  de  meubles  suffisante  pour  répondre  de 
son  loyer.  (Zeigler  rs.  ^IcMahon,  C.  li.  IL,  Montréal, 
juillet  1845) 465 
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SALSFK  MAI.iriEUSK  DK  IMa /l'KFÊTf;  :  —  r-'/M'urKÉniuK. 
SAISI  !■;  UKKLLK.  Les  (■(nniniM.suircs  aux  .suiHic»  r(''('llo8  (''tiiicnt 
tciniH  (rucci'ptcr  la  cliarj^p.  (Ou  uc  uoiuiuc 
plus  niaiuti'uaut  «lu  couuuissain'.s  aux  saisies 
n't'lli's,  niai.s  snus  l'artido  1823  ('.  (".  ou  jx-ut 
l'ainî  utiniuKM' uu  sAqncstri'. i  (  Lovassiuir  r.". 
Miiuiu  «lit    Dufiriu',   J'rérasli'  ilr    (^itêlur,   li>r 

juillet.  1H31) 7 

SALAllvi;: — \'i<li   LuiAGi;  me  skhvick. 
SÉDL'CTION  -.—  Vhlr  Hksi'ons.miii.ité. 
SKNTKNCK  AKIilTKAI.K  -.-Vi,/,  AiuuniA«ii:. 
SÉl'AIJATION   DK  (OKI'S    voli.utairc  s.>ra    auuul.V.    (ruul()nil)o 

it    Kcnaut,     PrcvaMé  <lf    (^néhir,   L'H 

jauvior  1755) '2t\ 

SKQrKSTRK  :—  1'/,/,  Saisiio  1^:1:1,1,1.:. 
SKUMKNT  I)f>:FKl{l':  D'OFFICK:— 17(/<  I'ukivk. 
SERMKNT  Sri'I'LHTOIUK:— I7r/,'  l'uKrvi;. 

SUKRIF.  Nt!  [KMit  être  cnutraiut  de  rap])()rter  uu  \)n^{(\i\(irri  fac'uiK 
avaut  U'  jour  (ixé  dun.s  lo  brof  pour  lo  rapport.    (Dor- 

val  /•,■*.  L'KMpi'raucc,  (,'.  IL  A'.,  (Jtiéliet;  9  octobre  1811) 

"  Est  rcspou.sabli'  do  la  |)erto  îles  olfi'ts  saisis,  s'il  n'a  pas 

luis  i)our  lour;j;ardo  uu  iioud)re  sutlisaut  <le  personnes. 
(McCluro  VK.   Shepherd,    C.  Ji.  li.,  Qiiéhir,  20  octobre 

1813) 

"  Lorsque  deux  personnes  .sont  nonunécs  shérifs  conjoints, 

ils  sont  resi)onsables  l'un  pour  l'autre,  et  peuvent  être 
emprisonnés,  si  des  argents  perçus  par  l'un  d'eu.x  ne 
sont  pas  payés.  (Black  et  al.,  r».  Newton  ri  al.,  (.'.  B.  IL, 

Quéhn;  li)  avril  1828) 2(17 

SOCIETE.  La  dissolution  d'mw  société,  sans  avis  particulier  aux 
I)ersoiines  avec  lc8(iuelles  elle  avait  l'habitude  de 
contracter,  et  sans  avis  «rénéral  dans  la  t;azette,  ne 
libère  jjas  les  membres  de  la  société  des  obligations 
contractées  jiar  elle  après  la  dissolution  avec  des  i)er- 
sounes  de  bonne   foi.     (Synies  ^^  Sutherland  rtii\.,('. 

li.  R.,Quél»c,  20  avril  181]  1 

"  Les  biens  d'une  soi'iété  ne  sont  i)as  resjionsables  pour 
les  dettes  des  associés  individuellement.  (Mont- 
gomery  et   (Jerrard  (7  al.,   Coitr   <l'Ajipcl,   Qnéhn;  17 

novembre  1830) 

SOCIETE  PAR  ACTIONS.    TTu  actionnaire  dans  une  société  par 

actions,  peut  intenter  une  a(^ti(Ui  eu 
reddition  de  comj)te  contre  la  cor- 
poration, et,  dans  cette  poursuite, 
contester  la  validité  d'un  règlement 
par  le  bureau  des  directeurs.  (Keya 
vu.  The  (iuebec  l'ire  Insurance  Com- 
l)any,  r.  Ji.  R.,  Québec,  20  octobre 
1830) 339 
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SOLIDARITÉ.  Oblifratinn  d'un  (U'fiint  (It'-clan'e  exécntoiro  eontro 
SCS  li(''ritiors  soliilaireincnt.  (Smis  riirticlo  1122 
r.  C.  la  divisil)iliii'>  «l'iuu'  oblitration  a  son  oUbt 
à  l'ôgard  -les  héritiers  ou  représcMitants  légaux 
(|ui  n'y  jKMivent  être  tenu.s  au  <ie1à  de  leur  i;art 
respective,  innime  rei)r('seutaiit  le  débiteur. 
(Lefebvre  ri  lUouin,  PrêroMêde  Qttêhec,28  février 

:.738) 10 

,*^TATUTS.  l'nc  loi  temporaire  peut  abroger  un  statut  permanent, 
s'il  appert  de  l'intention  de  la  léuislature  à  ect  effet. 
(Chasseur  rs.  Han.el,  C.  11.  R.,  Qnêhcr  20  juin  1828)..    274 
"         : — 17(/('  Api'ki,. 

STATUT  I)P:S  fraudes  -.—Vide  Pheuve, 

SI^BROGATTON  -.—  Vkh  Saisie-exécution. 

SUBSTITUTION.  lia  jouissanoed'un  immeuble  donné  par  un  père 
à  son  lils,  il  la  charge  de  substitution  en  faveur 
des  enfants  de  ce  dernier,  et  à  la  condition 
()ue  le  fils  jouira  de  l'immeuble  pour  sa  provi- 
sion alimentaire  et  la  subsistance  et  l'éduca- 
tion de  sa  famille,  peut  être  saisie  et  vendue  à 
la  poursuite  de  sa  femme,  sur  un  jugement  en 
séparation  de  corjjs,  le  condamnant  îl  lui 
j)ayeruno  jiension,  pour  la  partie  des  revemis 
de  cet  immeuble  (pii  excède  ce  (pi'il  faut  an 
fils  et  aux  autres  mend)res  de  sa  famille  pour 
leur  subsistance.  Ce  qui  sera  constaté  par 
experts.  {Coxtr  d'Ap^yi,  10  murH  1841) 404 

SUCCESSION    VAl'ANTE  :— T7(?<'    Ciuatkuu    à    i.a    succession 

VACANTi;. 


TEMOIN.  Un  notaire  i)eut  être  contraint  A  produire  la  minute 
d'mi  contrat  jtour  (jn'elU^  soit  soumise  ù  un  témoin, 
(art.  24Ô  C.  1'.  C.)  (Leclerc<<  Labrie,  Prér.  dr  Qvêhrc, 
22  octobre  1720) ! 2 

"  La  cour  peut  ordonner  (jue  la  femme  d'une  partie  soit 
entendue.  (Capellier  (7  IVtitclaire,  l'rêroMè  dr  (Juêhir, 
9aoùtl7:$7) 11 

»        :—Vidr  l'uiuvic. 

Tï:RME  de  I'AYE.MENT.  Le  luometteur  d'un  billot  promis- 
soire,  payable  dans  le  mois  d'octobre,  peut  être 
condamné  tl.  le  payer  avant  la  fin  du  mois. 
((Jnignière  it    Toucher,    l'rinmtù  de    Qvêha\   14 

octobre  17l<7) 15 

TESTAMENT.  Le  testateur  ne  peut  disposer  (jne  de  ses  propres 
biens,  par  son  testament.  (Viger  tt  ux.  ri*. 
l'othier,  Cour  d'Apiid,  Quik'c,  30  avril  1830) 319 
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TESTAMENT.  Vn  tostainent  (|ui  n'est  pus  oonfonno  au  droit 
français,  mais  (jui  serait  suffisant  pour  disposer 
d'etl'ets  nioliiliers  en  Angleterre,  i)eut  i\'ètre  })as 
suffisant  i)our  disposer  d'inuneui)les  en  Camtihi. 
(Meii^lejohn  et  Le  l'rocureur  général  du  Bas- 
Canada  et  al,  Conseil  privé,  21  juin  18:')4) 291 

"  La  déclaration  du  roi  de  France  qui  exige  une 
autorisation  pour  l'érection  d'une  corporation  de 
mainmorte,  est  abrogée  par  le  statut  41  ("Jeo.  111, 
cil.  xvu,  (juant  îl  ce  qui  concerne  V InMitution 
royale  pour  V avancement  des  geienees.  (I)esrivière.s 
et  Eichardson  et  al.,  CounV Appel,  Quéher,  2S)  avril 
1«26) 1>17 

"  Le  testateur  ne  i)eut  léguer  (jue  ses  propres  biens 
par  testanuMit.  (Benoit  dit  Manjuet  et  \  .,  rs. 
Marcile) 484 

TESTAMENT  OLOdKAPIIE,  léguant  des  immeubles,  doit  être 

écrit  en  entier  de  la  main  du  tes- 
tateur, et  signé  i)ar  lui.  (("ald- 
well  et  Le  Procureur  général. 
Cour   d'Appel,    Québec,  ;{()  juillet 

1828) 284 

"  "  Ne  peut  être  retenu  par  le  notaire 

•lui  le  trouve  dans  les  papiers  du 
défunt,  mais  il  doit  être  produit 
pour  être  prouvé.    (Grant  et  al., 
C.  B.  R.,  Québec,  19  octobre  1811.)     140 
TIEKS-SAISI.  11  sera  ordonné  au  tiers-saisi  (jui  doit  le  montant 
d'un  billet    promissoiro  de   conserver  entre  ses 
mains,  le  montant  du  billet  jusqu'à  ce  que  déli- 
vrance en  soit  ordonnée  avec  celui  qui  est  i)or- 
teur  du  billet  (les  billets,  sous  l'article  5()ô  C.P.f. 
doivent  être  saisis  par  saisie-e.vécution.)  (Lefeb- 
vre  et  Castillon  et  Lafontaine,  tiers-saisi,  J'révonté 

de  Québec,  Va  août  ITS?) 12 

TIERS-SAISIE: — Vide  Bii.lkt  i'romissoirk. 

"  "       :—    "     CiAOK. 

THIB17NAL :—VI<le  Asstkanci;. 

TUTELLE.  Le  tuteur  est  tenu  d'accejaor.   (Voycr  it  al.,  et  Dalbec, 

l'rér.  de  Québec,  V,\  mars  1742) lil 

'  "  Sera  déclarée  nulle,  si  le  tuteur  n'a  pas  été  appelé  à 

rasp-:;.blée,  et  s'il  a  six  enfants  vivants.     (Valin  et 

Delorme,  Con.  S.,  Québec,  19  novend)re  1742) 40 

"  Le  subrogé  tuteur  des  enfants  d'un  premier  lit,  n'est 

pas  obligé  d'accepter  la  tutelle  de  ceu.T  du  second 
lit.  (Gratis  et  .Micbehui,  (,'ons.  supérieur,  (Juébec,  9 

août  1728) 29 

"  -.—  Vide  TiTKiK. 
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TUTEUR.  Ordre  donn^  à  un  ti  'eur  de  ])rondre  qualité  pour  ses 
mineurs,  soit  d'héritier  puret  simple  de  leur  père,  ou 
d'héritier  sous  hénéfice  d'inventaire.  (L'acceptation, 
sous  l'article  ?A\\  C.  C,  n'a  lieu  ([ue  sous  bénéfice  d'in- 
ventaire.) (Prévost  ti  ( "édillot,  iV^»'o.9(é  <7e  (inthcc,\\ 
février  1738) 16 

"  Peut  refuser  une  tutelle  s'il  a  cinq  enfants  vivants. 
(Fornel  et  Lanouillier  de  Boiscler,  (Um.  H.,  Quéhic,  22 
février  1740) 35 

"      : — Vide  Tnvkntaike. 

U 

USUFRUITIER.  >''est  pas  tenu  de  donner  caution.  (Par  l'art.  404 
0.  C.  l'usufruitier  doit  donner  caution  de  jouir 
en  bon  père  de  famille,  si  l'acte  constitutif  ne 
l'en  dispense.)  (Boissel  et  al.  et  Dufresne,  ('on. 
S.,  (;?r(é/>''r,  10  avrill75«) 51 

V 

A'AISSEAU.  Le  i)ro])riétaire  d'un  vaisseau  [)eut  poursuivre  pour 
recouvrer  des  deniers  qui  ont  été  payés  illégalement 
I)ar  le  niaître  il  des  officiers  de  douane.  (Priée  vs.  Per- 

ceval,  ('.  B.  R.,  Québec.  18  avril  182.-)) 20-1 

"  : — Vide  Privii-kcsk. 

"  "     Saisir-arrêt. 

VAISSEAU  ENREGISTRÉ;— r/'fcVKXTiî  m;  vaisskavx. 
VENTE.  Il  n'y  a  j)as  d'action  pour  une  dette  de  cabaret.  (Rouil- 

lard  et  Déchamp,  J'rérostê  de  Québec,  15  mai  1748) 2T^ 

"  Le  vendeur  peut  être  condamné  il  jMirfrer  l'immeuble 
vendu  des  liy2)otliè<iues  ({ui    le  firèvent.    (Duprac   et 

s  Girard,  Con.  S.,  Québec,  8  avril  1737) 32 

"  L'adieteur  de  marchandises  doit  les  examiner  sans 
délai,  pour  s'assurer  si  elles  sont  conformes  aux  con- 
ventions. (Dezaunier  cMHiiiard,  Con.  (S'.,  Qwé^rc,  3  août 

1747) 43 

"  Si  la  chose  vendue  est  détruite  par  accident,  avant  la 
livraison,  la  perte  est  jjour  l'acheteur.  (McDouall  rs. 

Fraser,  C.  11.  Ji.,  Qnébn ,  lit  octobre  ISKi) 102 

"  Une  marchandise  importée  de  l'étranger  est  censée 
délivrée  au  consignataire,  lorsqu'elle  est  mise  sur  le 
(piai,  et  est  alors  à  ses  risfjues,  pourvu  (ju'avis  lui  en 
ait  été  donné.    (Rivers  rs.  Duncan,  C.  B.  R.,  Québec,  19 

octobre  181iM 176 

"  Dans  une  vente  au  comptant,  le  vendeur  a  le  droit  de 
revendi([uer  la  cliose  vendue,  si  l'acheteur  ne  paye 
pas.  (Moor  et  al.,  rs.  Dyke  et  al..  Cour  d'Appel,  Québec,  30 
avril  18.33) 399 
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VENTE.  Le  vendeur  n'est  pas  responsable  de  la  perte  d'une  partie 
«les  marchandises  livrées,  lorsque  l'acheteur  a  laissé 
s'écouler  j)lusieurs  mois  sans  les  réclamer.  (Swinburne 
rs.  Massue  et  al.,  Cour  d'Appel,  Québec,  28  avril  18:M).,..  419 
"  Le  vendeur  est  tenu  de  garantir  que  la  chose  vendue  est 
propre  à  l'us.ige  auquel  on  l'a  destinée,  et,  si  cette  chose 
n'est  pas  propre  à  cet  usage,  au  temps  où  on  veut  s'en 
servir,  il  y  a  lieu  à  l'action  rédhibitoire,  quand  même 
cette  chose  deviendrait  ensuite  propre  à  cet  usage.  La 
vente  d'une  quantité  d'huile  pour  la  lumière,  et  qui 
ne  brûle  pas  lors  de  la  vente,  mais  qui,  plus  tard,  en 
reposant,  peut  devenir  propre  à  cet  usage,  peut  être 
annulée.  Le  vice  de  la  chose  vendue  dont  le  vendeur 
n'est  i)as  tenu  doit  être  apparent  et  facile  à  découvrir. 
Il  n'y  a  que  la  prescription  qui  puisse  éteindre  le  droit 
d'action  rôdhibitoire,  et  on  doit  décider  suivant  les 
circonstances  si  l'action  a  été  intentée  ilans  un  temps 
convenable.    (Footner  r«.  Ileath,   C.  li.  R.,  Montréal, 

juillet  1845) 4(52 

"        : —  Vide  Y.iVFJï  des  contrats. 
YP3NTE  DE  VALSSEAUX.  Le  ^  :ndeur  doit  procurer  à  l'acheteur 

un  titre  de  la  propriété,  conformé- 
ment aux  lois  sur  l'enregistrement 
des  vaisseaux.    (Burns  vk.  Ilart,  C. 

B.  R.,  Québec,  29  février  1810) 92 

VENTE  PAR  LE  SHERIF.  Lorsque  les  enchères  sont  suspendues, 

et  qu'il  n'y  a  pas  d'adjudication  par 
le  shérif,  le  dernier  enchérisseur  ne 
devient  que  l'acquéreur  de  l'immeu- 
ble saisi  et  offert  en  vente.  (Baker 
ns.  Young  et  al.,  C.  B.  R.,  Québec,  Ki 
février  1810) Gf» 

"  "  "  : — Ht/f  OpI'ORITION  A  FIN  ])K  CriAROE. 

VÉRIFICATION  D'ÈCRIT^tRES  :— Fir/c  l>nErvK. 
VICE-AMIKAFTÉ.  La  CoUi  lu  Banc  du  Roi  n'a  pas  juridiction 
sur  !e  juge  de  la  Cour  de  Vice-Amirauté, 
dans  une  action  pour  recouvrer  de  lui  des 
honoraires  d'oflice  qu'il  aurait  perçus.  Le 
droit  de  juge  de  la  Cour  de  Vice-Amirauté 
de  percevoir  des  honoraires  est  d'un  usage 
immémorial.     (Wilson  ?'.t.  Kerr,  C.  B.   R., 

Qiiùbrr,  9  (léceiabre  1828) .■]41 

VOITURIER.  Le  voiturier  ([ui  ne  livre  pas  les  marchand  uses  (pi'il 
a  transportées  en  bon  état,  est  tenu  de  prouver,  si 
c'est  sa  prétention,  c|ue  ces  marchandises  lui  ont 
été  livrées  en  mauvais  ordre.  (Hart  tk.  Jones  et 
al.,  Cour  d'Apjiel,  (J^iébir,  20  novembre  1824) 422 
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STATUTS  IMPÉRIAUX. 


■V: 


>nV: 


j ,,  I 


AxxÉi:. 

138!  M  K), 

i:! 

13!>1, 

J.') 

14fiO-l, 

•» 

1041-2, 

:•,:'. 

KiOlt-lO, 

7 

l()(i(). 

12 

im\, 

i;^oti4 

i()(;2, 

14 

Kîflli, 

1.-) 

1(177, 

20 

l(i77. 

2!» 

l(iil4, 

0 

Ki!».-), 

7  et  8 

IfîitS-!»!), 

10  et  11 

170,-), 

.-> 

1 70!», 

8 

1722-:{, 

!) 

17.".2-;!, 

0 

170-), 

■  ) 

17()!t-70, 

!»  et  10 

1770, 

10 

1774, 

1774, 

14 

1774, 

14 

1 77S-7i». 

1!» 

1 782-8.",, 

2;î 

1 78:5-84, 

24 

178(1, 

20 

1787, 

27 

1 788, 

28 

17!»0-!)1, 

:!1 

17!»2, 

:;2 

17!t4, 

:!4 

175I4, 

:!4 

1805, 

4.-) 

1817, 

57 

1820, 

() 

18:iO-.Sl, 

1 

i8:?o-;5i, 

1 

I8:i), 

»> 

18:12-:'.;!, 

o 

1807, 

:{0  et  :!i 

1807-08, 

:!1  et  :'.2 

188.-), 

4!» 

r.Miics. 

Richard  Il,<li.  5 110 

Kiclianl  11,  cli.  :i 11!» 

Henri  IV,  eii.  11 11!» 

Henri  VIH,  eh.  :$!»,  k.  .54 28:! 

.luciiues  1  ' 12(» 

Charles  11,  cli.  4,  s.  7 208 

Charles  Il.cii.  U   .s.  210 210 

Charles  II,  eh.  11,  h/.U 208 

Charles  H,  eh.  7 20!» 

Cliarles  11 287 

Charles  II,  eh.  :?,  s.  17 57 

Cuillaiinie  et  Marie,  eh.  1,  s.  5 208 

(iuillaiinie  III,  eh.  22,  ss.  0  et  11 20!) 

(iiiillauiiie  III,  eh.  17 28] 

Anne,  l'h.  8 ;i4!l 

Anne,  eh.  i:!,  s.  2() 208 

(ieortres  I",  eh.  1!» 280 

Geor^res  II,  eh.  :{5 280 

(reorfies  III,  eh.  45,  s.  27 207,  208 

(ieorjics  III,  eh.  75  et  70 102 

(îeorj^e.s  III,  eh.  :{7 207 

Acte  (le  Québec 200 

(leortzes  III,  eh.  K', 125 

Georges  III,  eh.  8:!,  .s.  10 144, 157,  281,  287,  2!»2,  4:!5 

(îeorjies  III,  ch.  44 l,-)0 

(Jeorges  III,  ch.  70 201 

(ieor^'cs  HI,ch.  47,  .s.  2 201 

(leor-ies  111,  ch.  00 !t8 

Georges  III,  eh.  18,  s.  1,  22,  :!:{  et  34 ? 208 

(.reorges  111,  eh.  :!7,  .s.  25 - 201 

(reorges  111,  ch.  :!1 12.5,  :!80,  :i!)2 

(ieorges  III,  ch.  00 :18!) 

(ftnirges  Ill.ch.  0,  s.  1 120 

(ieorges  III,  i  h.  (iS,  s.  17 OS 

(ieorges  111,  ch.  08 207 

(ieorges  IIl,  eh.  10,  s.  8 I!t2 

(ieorues  IV,  ch.  105,  s.  27:! 1!»:! 

(inilianine  IV,  ch.  18  et  1!» l.-)0 

(inillaume  IV,  ch.50 102 

(iuillaniue  IV,  eh.  57 126,  420 

(inillaniue  IV,  ch.  27  et  2!» 102 

Victoria,  ch.  :5,  s.  57  :!!I2 

Victoria,  ch.  45,  s.  71 liC. 

Victoria,  ch.  107,  s.  1 lo:! 
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ORDONNANCES 

J)U  GOUVEUSEUK  ET  DU  ClONSEIL  LÉGISLATIF  J)E  1-A 
PROVINCE  DE  QUÉBEC. 


11!» 
11!» 

i's:ï 

120 

208 
210 
208 
20!» 
2S7 
">7 
208 
20!» 
281 
34!» 
208 
280 
280 
,  208 
102 
207 

2t;o 

12.-) 

4:î.-) 
i.-)(i 

201 
201 
!»8 
208 
201 
»,  :i!l2 
n8!) 

i2f; 

•»8 
207 
102 
l!i:! 
!.-)() 
If  12 
42!» 
102 
:{!t2 

i!i:5 
]!»;•, 


Annék. 

1777,  17 
1777,  17 
1784,24 
178.-1,  2.-) 
178.-),  2.-) 
178.^,2--) 
178.-),  2") 
1 78.-),  25 
178.-),  2h 
178,-),  2,-) 
1785,2.-) 
1785,25 
1787,  27 
1787,27 
178!»,  2!l 
17!»I,yi 


l'A(iKrt. 

(teorges  III,  eh.  2,  sh.  14,  21  et  22 71,  VM 

(teorgos  m,  eh.  :!,  s.  1 147,  :i.-)4,  :i.-)(i 

(ioorgps  III,  (h.  1,  H.  11 24!) 

(roorgcH  MI,  (h.  2,  s.  1 270 

(foorges  m,  cil.  2,  s.  !» 5;'),  57,  5!t,  177 

(iuorges  III,  eh.  2,  8.  10 57,  .5!» 

(;enrj.'e8lll,  eh.  2,  H.  13 7!»,  104 

(icorgoH  III,  cil.  2,  s.  30 i:!7 

(leorgcs  III,  ch.  2,  h.  3:5 08,  1!»5 

Georges  III,  eh.  2,  .sss.  ;>()  et  37 137 

Georges  III,  cli.  2,  s.  !« 1,35,  137 

(Jeorges  III, , 352 

(ieorge.s  III,  eh.  2 274 

(reorges  III,  oh.  4 307,  353 

(îeorge.s  III,  cli.  4 274 

(ieorges  III,  ch.  6 , 413 
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AsskK. 


17!»:;, 

:î4 

17!»:!, 

:!4 

1703, 

;î4 

17!»:5, 

;54 

17!»:î, 

:u 

17!»:!, 

;î4 

17!»:!, 

34 

17!i:!, 

34 

17!»4-n5 

:!5 

17!»4-!»5 

35 

17!»5-!>() 

:i() 

17!l.-)-!»0 

30 

17!  »■->-!)() 

,  ;!() 

1801, 

41 

1801, 

41 

1801, 

41 

1801,  ' 

41 

1801, 

41 

180;l, 

4:! 

180;{, 

4:î 

1804, 

44 

1805, 

45 

1807, 

47 

1808, 

48 

1811, 

51 

1812, 

52 

]'.\<iKM. 

(ieorges  111 352 

Georges  III,  cii.  4 274 

Georges  III,  cii.  0,  s.  2 124,  185 

(Georges  III,  eh.  0,  ss.  21  et  22 2.58,  2.-)!» 

Georges  III,  cli.  0,  s.  23 117 

(ieorges  III,  s.  30 :!!»:! 

Georges  III,  cli.  (i.  s.  33 258,  2.5!» 

(ieorges  III,  s.  43 2!»:! 

(ieorges  111,  <li.4 :!48 

(ieorges  III,  cli.  4,  s.  1 .• 155 

(ieorges  111,  cli.  !» 427 

(ieorges  III,  cli.  !»,  s.  7(i 200 

(ieorges  III,  cii.  11 274 

(ieorges  111,  cli.  4,.-i.  1 228 

(ieorges  111,  cli.  4,  s.  2 140 

(ii'orgcs  111,  cil.  4 2!t2 

Georges  111,  cli.  7,  s.  11 07 

(ieorges  111,  <h,  17 217,  221 

(ieorges  111,  cli.  1 I04,  Ho 

(ieorges  III,  cli.  1,  s.  53  274 

(ieorges  111,  cli.  2 348 

(ieorges  111,  cli.  12,  i!  2 178 

(ieorges  111,  cli.  10,  s.  14 102 

(ieorges  III,  cli.  '.] 275 

(icftiges  m,  cil.  !» 275 

Georges  III,  cil.  1 275 
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Pii 


l  lé 


m 


Année.  Pages. 

181:î,       53  (fcor^os  TII,  eh.  11,  sa.  1  et  2 211,  215 

1815,       55  Gcor^'OH  III,  oh.  1 275 

181.S,       58  (îcorfros  Til,  th.  15  441 

181!»,       5!)  <io(irtres  Ill.cli.  2 275 

1820,         1  <;oor>,'OH  IV,  (h.  4 275 

1822,         :5  (ioor(,'o.s  IV,  eh.  17,  8.2 259 

1822,         3  (roor^ren  IV,  (  li.  28 275 

1824,         5  (roortïOH  IV,  cli.  21 275 

1828,         y  (ioorçes  IV,  oli.  (],  ?  \)  ot  23 153 

1828,         !)  (Joortîo.  IV,  (11.8 348 

1831,         1  Guillauino  IV,  di  53,  s.  1 437 


r'<m 


ORDONNANCE  DU  CONSEIL  SPÉCIAL. 


,;û:^^; 

*  t  >  ''^i- 

'&. 

\\'- 


Année. 

1841,  4  Victoria,  cb.  30,  s.  4. 


Taoe. 
.    453 


STATUTS  DU  CANADA. 


Année,  Paoes. 

184!),  12  Vict.,  (-11.42,  s.  1 135 

1890,53  Vict.,  cil.  31,  kh.  80  et  81 3.57 

18!)U,  53  Vict.,  cil.  33,  ss.  30  et  32 353,  357 


STATUTS  REFONDUS  DU  BAS-CANADA  DE  1886. 
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Chap.  87,  s.  7,  sons.-.s.  3. 


Page. 

.     l.V) 


.-.Av:  •■, 


STATUTS  REVISÉS  DU  CANADA  DE  1886. 


Pages. 

Chap,  1,  s.  ",  l  48 274 

C'h.       127,  ««.1,2,  9,  10  et  11 356 

<"1'.       J--57 409 

<'!'•       1:^-Sh.  12 300 

'il'-       \i\ 2:i8 

<  11-       1-^'»  280 
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STATUTS  REFONDUS  DE  QUÉBEC  DE  1886. 


Arts. 


l'.\liK.,S. 


0  274 

17  274 

124  à  135  lO.S,  ;i(i.-) 

2!tll  à2!)2;5 280 

:{(>04  et  CY-duie  ^'^  8  ..  4r)l 

3(>()1  88 

3077  88 

5499  154 


CODE  CIVIL. 


Arts.        P.\((eh. 

(i 170 

7 170 

8„ 103-170 

0 34-283 

25 433 

3!) 38-154 

40 l.-)4 

41 154 

42 154 

43 1.54 

44 l.',4 

45 154 

4() 154 

47 154 

48 l,-,4 

4!» 1,^)4 

50 1,^)4 

51 154 

52 1.54 

53 154 

54 154 

55 154 

56 154 

57  37-154 

58 :!7-154 

50 1.54 

«iO 154 

(il l,-i4 

02 l.")4 

03 154 

04 38-154 

05 38-l,-)4 

0(i 154 

07 154 

08 1,54 

09 154 

70 154 

71 154 

72 154 


Aktm. 
1  73 

l'.V<tES. 

1,54 

,   74 

1,54 

75  .... 

1,54 

70 

154 

77 

154 

'   78 

1,54 

87 

175 

01 

175 

93 

175 

98 

175 

119 

120  

37-48 

48 

121 

48 

122 

48 

130 

37 

131 

37 

132 

133 

134 

37 

37 

37 

100 

27 

107 

27 

180 

2(i 

243 

,5 

272 

40 

277 

;{()1 

3.5-40 

10 

304 

1() 

353 

;i(io 

221 

'.'21 

;{(i(j 

217-221 

400 

434 

...  341-389-410 
3 

442 

3 

404 

51 

505 

520 

080 

27 

3,5-182 

13 

710 

45 

831 

327 

Arts. 


PA«iEH. 


838 217 

8.50 284 

857 141-322 

,S59 322 

8()9 221 

891 221-325 

919 327 

938 285 

93',l 285 

940 285 

941 285 

942 285 

943 285 

984 184 

989 1.S4 

990 184 

1020 .  100 

1025 I(i2 

102(i 102 

1028 14 

1031 18 

1041 177 

1053....  40-127-178- 

2.54-344-419 

10,54 3^4 

1005 40-73 

lf«)7 282 

1070 91 

1077 282 

107!» 33 

1122 17 

li:!5 91 

1188 73 

1203 ,344 

1200 59 

1207 103 

1221 220 

1227 47 

1231 12 
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•AlUlr'  Il 


:?V' 


J;  -  ',  •*■  i 


Arth,  I'aoes. 

123:5.     2 

12;i'i 07 

1204 :{3-r)0 

12H0 2 

120;{ 327 

1451 47 

1472 l(;2-;i02-327 

14H1 2.") 

14!»3 170-302 

1523 43 

1530 43-4(i2 

1543 3!)!) 

I(i23 4(i5 

1024 4-405 

1041 11 

l(i70 2S 


AUTH.  Pa<ies. 

1074 41» 

1075 423 

1715 140-177-178 

17i)0 7-38 

1823 j 7 

]8!)0 33!) 

18!)!) 342 

1!)00 132 

1055 10» 

1!)70 302 

1(J71 41 

1!)!)4 14S 

]!)!)8 3!)!) 

!<)!)!) 3!)!l 

2001 14H 

2013 24!) 


AuTH.  PA(ri;.S. 

2242 180 

2200 251 

22(;l 470 

22(i2 470 

2271 135 

2272 11-135-207-358 

2273 ll-;V4-135-358 

2274 135 

2275 135 

2270 358 

2277 135 

24!)0 181-472 

2572 181 

2578 181 

2582 198 


CODE  DE  PROCÉDURE  CIVILE. 


V  ■■ifi 


1-    -M 


AUTH.  rA(iEH. 

7 26 

!) 15 

13 3-52-127-471 

14 402 

1!) 2-3-3!)-4^)-402 

22 201 

28....    124-1 80-1  !)2-438 

42<i 412 

42// 412 

42r 412 

42(/ 412 

-':*, 7(i 

44 7(i 

45 70 

4(i 70 

47 70 

48 70 

4!) 70-137 

50 70 

51 70 

52 70-220 

53 70 

54 70 

55 76  450 

50 70 

57 70 

58 7(> 

5» 70 

60 70 

01 70 

02 70 

03 70 

04 70 

65 70 


Aktk.  Paokh. 

00 76 

07 76 

08 70 

6!) 7() 

70 76 

71 70 

72 76 

73 70 

74 70 

75 70 

70 70 

77 70 

78 40-70 

79 76 

80 76 

8] 76 

82 76 

83 76 

84 70 

85 70 

80 70 

87 70 

88 70 

8!) 70 

i)0 70 

!)1 7(i 

!)2 70 

!)3 70 

i)4 70 

!)5 70 

!)0 70 

!)7 70 

!)8 70 

0!) 7(i 


AkTS.  PA(iE.S. 

100 76 

101 76 

102 76 

103 70 

104 70 

105 76 

100 70 

107 70 

108 76 

109 7<> 

110 76 

111 76 

112 76 

113 76 

114 76 

115 76 

116 76-130-134-137 

117 70 

118 7() 

11!) 70 

120 55-70-108-319 

121 76 

122 76 

123 76 

124 76 

125 76 

120 76 

127 76 

128 76 

12!) 70 

130 70 

131 76 

132 70 

133 76 


AUTICI-KS    I)i;    CODE    .MINU  ll'AI,. 

52  f) 

l'AliKS. 

....    180 

....  2.^)1 

Ahth. 

I'aoks. 

Arts.                   I'.voes. 

A  RT8. 

l\\(UCS, 

,.,.  470 
....  470 
....  13.-> 
2(i7-3.58 
I3r).:$r)8 

....   13.") 

i;>4.. 

76 

.-)8'>               4 

886,) 

04,-) 

401» 

26 

llh").. 

7(i 

.-,«7 •>2 

i:'.6 

i;!7 

76-412 

7() 

624 41 

046 

048  

174 

64 

6.33 130 

138 

76 

648  10.') 

1016 

24 

i:i!i 

7(i 

6,-)0 63 

1022 

10.V211 

....  1  :'..'> 

....  3.-)8 

....  i:r> 

181-472 
....    18] 
....   181 

...  198 

140 

7(i 

'i8.-> ('>6 

1033(/  

10,-) 

141 

142 

I4:i 

76 

7'.) 

7(i 

(i8S    44 

117K 

:;!I2 

007  130 

1220 

4]:!-42.-) 

HIO 134 

1236(/ 

l,-)4 

144 

7(i 

834 307-3.Î2 

841 310-307 

12;!7 

l.-)4 

14.-) 

76 

1238 

l.-)4 

146 

76 

847 l.')4 

1230 

l,-)4 

148 

76-l(i4 

848 l,-)4 

1240 

l.-)4 

l.M 

7:5-130 

804 i:!4 

]241<( 

],-)4 

103 0 

8.V)  :î07 

8ti() ;ioo 

1241/- 

1241r  

l.-)4 

l,-)4 

2.-)2 

12-34.3 

300 

:i4i 

2.-) 

184 

,S80(/.... 400 

1241,/ 

],-)4 

886// lO'.l 

1241<  

l,-)4 

348 

..  .'):!-177-4.-)2 

886r 400 

1241/- 

l.-)4 

426 

448 

47] 

>.) 

HHHii 400 

886c 400 

1241v 

l.-,4 

1241/1 

],-)4 

P\((ES. 

.->o.-) 

362 

886/' 400 

1241/ 

1.-)4 

.-):'.o 

.-)4.-) 

')'■>',] 

360 

1.30 

:!10-3!»7 

880,/ 400 

SStlA 400 

8S(); 400 

)  '41/.     ... 

l.-)4 

..      7(i 

1270 

:'>o7 

...     7(> 

12S0 

307 

II) 

;V)4 

ô.-)7 

28 

317 

880j 400 

88(U- 400 

1346 

120 

...     7(1 

13.-)1 

120 

n> 

.-)60 

l.-,4 

886/ 400 

880i/y 400 

13.-)4 

11! 

...     7(i 

.■)62 

l.-)4 

...     7(î 
...     70 

■■>6.» 

2;>.22 

H8()), 400 

...     70 

...     76 

...     7(5 

c 

ODE  MUNICIPAL. 

...     /() 

...     76 

...     76 
..     76 

.\ins. 

l',\fii;s. 

34-137 
..     76 
..     76 
..     76 
i8-31!) 

376 

206 

.-)26 

20() 

704 

206 

902 

206 

..     76 

, 

..     76 

r 

..     76 

..     76 

,      ^ 

..     7(î 

..     76 

"^i-^^  ;==^ïc^^^ 

i() 
.      76 

.     76 

^1* 

tb 

.     76 

.     76 

